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] Pleas. 
In the Supreme Court of the Dist. of Col. 


RicHARD H. PORTER ) 
rg. . Eq. No. 7536. 
STEPHEN V. Wuire. } 


1. The plaintiff is a resident of the city of Louisville, in the State 
of Kentucky, and he brings this suit in his own right. 

2. The defendant is a resident of the city of New York, in the 
State of New York, and he is sued in his own right. 

3. In the year 1865 Austin M. Standish, Monroe M. Parsons, and 
Aaron H. Conrow, three citizens of the United States, residing, while 
living, in the State of Missouri, while traveling in the Repuplic of 
Mexico were unlawfully killed by the Mexican authorities, and in 
1869 and 1870 the plaintiff was authorized by powers of attorney 
from the legal representatives of said Standish, Parsons, and Con- 
row to present to and prosecute before the joint commission of the 
United States and Mexico for the settlement of claims of the citizens 
of the United States against the Government of Mexico and of the 
claims of citizens of Mexico against the Government of the United 

States the claims of the estates of said Standish, Parsons, and 
2 Conrow against the Mexican Government for the unlawful 

killing of said persons. His powers of attorney stipulated 
that he sheuld be entitled to the one molety of whatever sums 
might be awarded by said commission to the said legal representa- 
tives of the said Standish, Parsons, and Conrow as compensation for 
his services and expenses in the prosecution of said cases. 

4. The plaintiff did prosecute said case and pay or assume all the 
necessary expenses thereof, and in the year 1874 or 1875 the said 
commission awarded to the legal representatives of‘ said Standish 
the sum of S42.486.30, to the legal representatives of said Parsons 
$00,828.76, and to the legal representatives of said Conrow 
$50,497.26, and by virtue of said contract the plaintiff became en- 
titled to the one-half of said sums, respectively, and the said legal 
representatives of said parties recognized his right to said motleties, 
and respectively claimed for themselves but the one-half of said 
awards. ‘The said award was to be paid, hy the terms of the con- 
vention between the LWo Governments, in annual installments. 
There is now in the custody of the Secretary of State of the United 
States something over $20,000 applicable to the plaintiff’s moieties 
upon said three awards, and the said Secretary is ready and willing 
to pay the same whenever it shall be determined who is entitled 
thereto. 

+. In the year 1876 the plaintiff borrowed from the defendant at 
different times and in several amounts an aggregate of about $5,000, 
and to secure the repayment thereof, with interest, the plaintiff gave 
the defendant his note and also a lien upon his moiety in said Par- 
sons award, and also gave the said defendant a power of attorney 
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to collect said his said moiety of said Parsons award ; 
3 that subsequently, in 1877, plaintiff borrowed from the de- 

fendant an additional sum of money, making an aggregate, 
with what he had borrowed before, — about $7,500; that the defend- 
ant, as a condition of making said last loan, required the plaintuf 
to make to him an absolute assignment of his moiety of the Standish 
award; but, although said assigninent was to be absolute in form, 
it was agreed and understood that it was to be simply as security for 
the money borrowed and for the services to be thereafter performed 
by the said defendant in the collection of said moieties for the 
plaintiff, and in pursnance of said understanding and agreement the 
plaintiff did assign absolutely his interest in the said award of 
Standish, and the plaintiff charges that, in equity; said assignment, 
although in form absolute, was but a mortgage or pledge of his said 
interest in said moieties for the repayment of said moneys, with In- 
terest, and for the services to be rendered by said defendant in ‘the 
collection of the plaintiff's interest in said awards. 

Certain persons representing that the plaintiff had obligated him- 
self to pay them out of his interest in said awards divers sums had 
filed claims with the Secretary of State upon plaintiff’s interest in 
said fund ; said claims were almost wholly false and unjust, but, nev- 
ertheless, the Secretary of State had been embarrassed by them, and 
had refused to pay the plaintiff his interest in said awards until the 
rights of all parties making claims upon the fund should be settled. 
The defendant represented to the plaintiff that he was on intimate 
terms with the Secretary of State and could easily procure the pay- 
ment of bis said interest in said awards if the plaintiff would authorize 

and empower him thereto. Believing said representation to 
4 be true and implicity confiding in the integrity of the de- 

fendant, he pave him power of attorney to colleet not only 
the Standish and Parsons cases, which had been assigned to him, 
but gave him also the said Conrow ecase,in which the defendant had 
no interest whatever. 

6. The defendant now, in fraud of the plaintiff’s rights and con- 
trary to the agreement and understandiag upon which plaintiff as- 
signed to him the said two cases of Parsons and Standish, claims 
that he is the absolute owner of said two moieties, and refuses to 
recognize that the plaintiff has any right or interest therein what- 
ever. ‘The moieties of the plaintiff in said two cases amount to not 
less than $46,000, and the whole of this suin the defendant claims 
on account of his loan to the plaintiff of about $7,500. The defend- 
ant has no other claim upon the plaintiff nor upon said fund, for 
he has failed to render the plaintiff any service whatever in the col- 
lection of his moieties, and has been conspiring with others who 
were setting up false claims against said fund to cheat and defraud 
the plaintiff. 

7. The defendant also refuses to recognize the right of the plaintiff 
to the moiety of the Conrow case, claiming that he has purchased 
the plaintiff's interest therein from one Richard H. Musser, who 
set up a false and fraudulent claim to the one-half of plaintiff's 
moiety of said Conrow case. Plaintiff believes and therefore charges 
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that the pretense of the defendant that he purchased said pretended 
claim of said Musser is false, and that while he holds an assignment 
from said Musser, that he has, in fact, paid nothing therefor, but 
that he has simply conspired with said Musser to cheat and defraud 

the plaintiff, and has taken said pretended assignment as an 
) excuse for withholding from plaintiff his interest in said 

Conrow claim. The defendant well knew if he did buy said 
pretended claim of said Musser that it was false and fraudulent, and 
that plaintiff totally repudiated and scouted it. The defendant was 
acting or professing to act as the plaintiff’s attorney while he was 
pretending to buy up false claims against the plaintiff’s interest in 
said fund, in fraud of his said trust. 

8. The Secretary of State, after carefully considering all the claims 
presented against said moieties, has decided that none of the claim- 
ants have any lien upon said fund except the plaintiff and defend- 
ant, and is ready and willing to pay the amount now in his control 
applicable to said three moieties upon the joint receipt of the said 
defendant and plaintiff. The plaintiff has in a friendly manner, 
through his agents and attorneys, appealed to the said defendant to 
settle and adjust the difference between them, and in his desire to 
make an amicable settlement has offered to allow the defendant a 
much larger sum than he is equitably entitled to have, yet, thinking 
he has the advantage of the plaintiff, he has persistently refused to 
entertain any proposition for settlement except upon condition that 
plaintiff shall secure to him absolutely the two cases of Standish 
and Parsons, and then he will only agree to negotiate as to the Con- 
row case for the interest of plaintiff therein, subject to the false and 
fraudulent claims which he pretends to have purchased upon said 
moiety. Plaintiff has made repeated application to the Secretary of 
State to pay him the amount of his said moieties less the claim of 
said defendant for borrowed money, but although the plaintiff is in- 
formed that the said Secretary is satisfied from the evidence that 

this is all the equitable cluim the defendant has in said case, 
6 yet, Inasmuch as he holds absolute assignments for said Par- 

sons and Standish eases, he will not undertake to decide the 
rights between plaintiff and defendant, but leaves them to settle 
their controversy by amicable adjustments or by the determination 
of a court of competent jurisdiction. Inasmuch, therefore, as the 
plaintiff is remediless, save in this honorable court, he prays that the 
United States writ of subpcena may issue to the said defendant that 
he may be a party defendant to this suit; that they may be re- 
quired to answer all and singular the allegations of this bill with- 
out oath; that the matters herein stated may be enquired of by the 
court, and upon the final hearing hereof the defendant may be ad- 
judged to hold said assignment of the plaintiff’s moieties in the said 
cases of Standish and Parsons as security for the plaintiff’s indebted- 
ness to him for money borrowed and for no other purpose and in 
no other right, and that he may be ordered and decreed to cancel 
or reassign to the plaintiff said moieties upon the payment to him 
by the plaintiff of the amount of money, with interest, which the 
court may find the plaintiff may be indebted to him; that he may 
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be decreed to authorize and, empower the plaintiff to collect from 
the Secretary of State the amount of the installments now in his 
hands applicable to all three of said cases of Standish, Parsons, and 
Conrow, and for such other and further relief as may be necessary. 
R. H. PORTER. 
S. S. HENKLE, Sol’r. 


I do solemnly swear that I have heard read the bill by me sub- 
scribed, and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 


R. H. PORTER. 


7 Sworn to and subscribed before me this 11th day of De- 
cember, 1880. 
[SEAL. | R. cy Ml lol mS. ( Le rk, 


By R. J. MEIGS, Jr., Ass’t. 


True copy. 
[SEAL. ] .. 3. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Ass’t. 


RicHarp H. PORTER ) 
" sh-%), 


Us. a No. foo. 
STEPHEN V. WHitTe. } 


And afterwards, on January 26, 1881, there was filed in said cause 
a demurrer in the words and figures as follows: 


> 


Demurrer to Bill in Equity. 
Supreme Court of District of Columbia. 


RicHarD H. Porter, Plaintiff, 
v8. >» Equity Docket, No. 7536. 
STePHEN V. Wuire, Defendant. } 


The defendant, Steven V. White, now comes and in his own 
proper person defends, and to the plaintiff’s bill, as exhibited to this 
honorable court, demurs. 

And for cause of such demurrer defendant assigns the causes fol- 
lowing, viz: 

1. This court is without jurisdiction in the premises, for that the 
x distribution of these awards belongs wholly by law to the Secretary 
| of State of the United States. ; 


2. The bill is multifarious in that it seeks to redeem as 

8 pledges for the security of money the two awards of Parsons 

vs. Mexico and Standish vs. Mexico, and to assert as title as 
owner by paramount title in the award uf Conrow vs. Mexico. 
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3. The plaintiff shows that he has a plain, speedy, and adequate 
remedy at law in this, to wit: 

Upon the facts as stated plaintiff could maintain trover or case 
for the wrongful conversion of the awards of Standish vs. Mexico 
and Parsons vs. Mexico if defendant should receive the same and 
fail to pay over the proceeds to plaintiff. 

4. There is no averment of insolvency against the defendant in 
the premises to give the court equitable jurisdiction to interfere with 
the defendant's right to collect the said moneys. 


S. V. WHITE, Pro. Se. 


I, Stephen V. White, a counsellor-at-law and of counsel in equity, 
do state that I have no other counsel herein, and that the foregoing 
demurrer is well founded in point of law. 


S. V. WHITE, Pro. Se. 


[, Stephen V. White, do state on oath that the foregoing demurrer 
is not interposed for delay. 
Ss. V. WHITE. 
Subscribed and sworn before me January 26, 1881. 
Rk. J. MEIGS, Cl, 
Per R. J. MEIGS, Jr., Ass’t. 


And afterwards, on the 6th of May, 1881, the following proceed- 
ings were had, to wit: 


) In the Supreme Court of the District of Columbia. 


Ricuarp H. PORTER ) 
vs, Eq. No. 7536. 
STEPHEN V. Waris. | 


This cause came on for hearing upon the demurrer of the defend- 
ant to the bill, and was argued by counsel; in consideration whereof, 
it is, this 6th day of May, 1881, ordered, adjudged, and decreed that 
the said demurrer be overruled; and, on motion of the defendant, 
he has leave to plead to or answer the bill within ten days from 
this date. 

By the court: A. WYLIE. 

Answer. 
And afterwards, on May 17, 1881, there was filed in said cause an 
answer in the words and figures following, to wit: 
RicHARD H. PorTER 
vs. Equity, 7536. 
STEPHEN V. WHITE. 

This defendant, saving and reserving to himself the right hereafter 
to except to the many irregularities and insufficiencies of the com- 
plainant’s bill herein contained, for answer to so much thereof as 
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the defendant deems material, respectfully shows to this honorable 
court — 

1. Defendant admits that the citizens Standish, Parsons, and Gon- 
row were unlawfully killed in Mexico; but defendant expressly denies 
that in 1869 and 1870 or at any other date the plaintiff was author- 
ized by powers of attorney from the various legal re presentatives of 

said murdered citizens to prosecute claims against the government 

of Mexico for the unlawful killing, and denies that he was 
10 promised in any such power of attorney a moiety or other per- 

centage for his said services. Defendant denies that plaintiff 
prosecuted said claims to judgment before said commission, but 
admits that judgments were awarded in said causes against Mexico 
for the several aggregate sums stated, but he denies that plaintiff 
was entitled to any percentage thereof whatever or that the legal 
representatives of said murdered citizens recognized his rights thereto. 

Defendant admits that the awards were to be paid by Mexico in 
annual instalments, and admits that up to the time of the filing of the 
plantiff’s bill there were over $20,000 aweiting distribution, no por- 
tion of which, as defendant avers, either directly or indirectly, be- 
longed to plaintiff. 

2. The defendant denies each and every allegation in the fifth 
paragraph contained, except as admitted in this answer in other 
parts thereof, in reference to questions referred to therein. 

3. In likemanner he denies each and every allegation in the sixth 
paragraph contained, except as the same may be consistent with this 
answer in other parts hereof. 

4. In like manner he denies specifically each and every matter in 
the seventh paragraph contained inconsistent with other statements 
herein of this answer on the subject-matter thereof, but in this con- 
nection admits that there has been many claimants for the awards, 
all claiming under the plaintiff in the character of assignee or part- 
ner of plaintiff. 

5. Defendant admits that at the time of filing of the bill herein 
the Secretary of State had informally gone to the extent of decid- 

ing that none of such assignees or partners had any lien 
11 upon said fund, and that he was then informally proposing 

to pay the same on joint receipt of thesé litigants; and de- 
fendant avers that since that timethe Secretary of State has formally 
decided that plaintiff had no lien either, and has paid all said 
moneys collected up to this date to this defendant. 

Defendant admits that he withstood the blandishments and se- 
ductive influences of plaintiff and his numerous accom plished agents 
and attorneys and refused to sign any joint receipts, preferring r ather 
an honorable litigation to a dishonor: ible compromise, and ail other 
matters in the 8th paragraph not admitted elsewhere he specifically 
denies. 

6. And defendant, further answering, says that in the year A. D. 
1869 or 1870 the legal representatives or next of kin of said mur- 
dered citizens made certain executory contracts with one Richard 
H. Musser, whereby the said Musser undertook to furnish necessary 
money and to do necessary legal work to establish the claims of such 
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legal representatives and next of kin of the murdered citizens, and 
the said claimants undertook, upon such services and money being 
furnished, to pay him a fee which should equal the moiety of any 
awards in the premises in each respective case. 

That said executory contracts were in writing, and in pursuance 
thereof the said claimants executed powers of attorney, whereby the 
said Musser was constituted attorney-in-fact, irrevocable, with a 
statement that the power of attorney was coupled with an interest, 
and defendant expressly avers that said powers of attorney conferred 
personal trusts reposed in said Musser, who was himself learned in 

the law and fitted to prosecute claims before such tribunal. 
12 That about that time there was a verbal contract made 

between the said Musser and plaintiff, whereby it was agreed 
that plaintiff should furnish the money and said Musser do the legal 
work, and the two should divide the fees of Musser under the con- 
tract. 

The plaintiff failed to furnish the money to carry on said suits, 
and in 1871 or 1872 the two quarreled, and plaintiff undertook to 
settle the partnership affairs by dismissing the said Musser from the 
retainer he then heid under the contract from the claimants and by 
forcibly detaining said clients of Musser, who had never retained 
him. 

That said plaintiff was not a lawyer, but, on the other hand, was 
pre-eminent for his illiteracy, ignorance, and presumption, and was 
not fitted to take charge of the preparations of the cases before the 
commission, and Musser was left with the responsibility of furnish- 
ing money and doing legal work while bereft of a partner. 

In the discharge of his duties, by agreement with the several 
claimants, he retained the eminent firm of lawyers, Messrs. Pike & 
Johnson, and it was agreed in writing between the claimants that 
the said firm should receive 25 per cent. of the resulting awards, to 
be taken by agreement from said Musser’s moiety. 

7. And defendant, further answering, says that upon the awards 
being rendered the several claimants executed assignments to said 
Musser and Pike & Johnson for a molety of each of said several 
awards now on file in the State Department, and that about Feb- 
ruary 12, A. D. 1879, said Musser and Pike & Johnson, for the con- 
sideration of $30,000, sold, assigned, and transferred said moiety to 

this defendant, who now holds the same in his own right. 
13 S. And defendant further avers that in the year A. D. 1874 

the plaintiff, by a series of fraudulent acts and by intimida- 
tion and threats of defeat of claimant’s claim if a contract were not 
made, procured from S. Kearney Parsons a contract and power of 
attorney, such as then existed between his curator and said Musser ; 
that after the awards were made he attached said contract to the ex- 
emplification of the record of the judgment and award, and conceal- 
ing the fact that there was an older contract and power of attorney, 
irrevocable, he sold, assigned, and transferred his right to the said 
judgment to this defendant by assignment, now on file in the State 
Department; that said sale was absolute, and was made on Novem- 
ber 20, 1876; that the consideration paid was, first, the cancellation 
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or payment of sundry loans of money theretofore made by this de- 
fendant to plaintiff, amounting, exclusive of interest, to the sum of 
$4,000; second, by the payment of $3,000 additional cash ; third, 
by the conveyance of a brown stone front house and the lot on which 
it stood, on Lafayette avenue, Brooklyn, N. Y., which house and lot 
was conveyed subject to a mortgage, but was worth $5,000 over the 
incumbrance ; that all said money, amounting to $10,000, was ob- 
tained wholly without consideration by the pretended sale of an 
award in which plaintiff had no interest. 

9. That about June 11th a like pretended sale was made of the 
award of Standish against Mexico on a like pretended fraudulent 
power of attorney, which was bought by defendant from plaintiff 
for $5,000 cash, although at that time a court of competent juris- 
diction, to wit, the circuit court of the State of Missouri within and 

for St. Louis county, theretofore, in a suit in which all the 
14 parties in interest, to wit, Mildred Standish-and Richard H. 

Musser, as defendants, and Richard H. Porter,as plaintiff, the 
final decree in which was never appealed from, had decided that 
said power of attorney and contract under which said award of 
Standish against Mexico was sold by plaintiff to this defendant 
were never executed and delivered by Mildred Standish to plaintiff, 
but that they were obtained by fraud and deceit and were procured 
to bedelivered tosaid Porter by false representations, and that plain- 
tiff was not entitled to take anything thereunder; that reference to 
an exemplification will be made upon the hearing hereof; and so 
defendant says that plaintiffis indebted to him ¢o the sum of $15,000, 
with interest on $10,000 from November 20th, 1876, and on $5,000 
from June 21st, 1877, at 7 per cent. for money obtained in the said 
several cases under false pretenses, for which, with interest, defend- 
ant asks for a decree as upon a judgment by suit at law. 

10. And this defendant avers -that at sundry dates in 1877 and 
1878, subsequent to June 21st, 1877, he loaned plaintiff on one occa- 
sion $1,625 and on another $750, for which, with interest at 7 per 
cent., as upon a suit at law, this defendant asks for a proper decree. 

1i. And defendant, further answering, says that heretofore, on 
April 18th, 1881, in the supreme court of the District of Columbia, 
in the several cases of McManus vs. Standish et als.. No. 6382 of this 
court; Peugh against Standisi et als., cross-bill, No. 6382 of this 
court; Chiles vs. Porter et als., No. 67038 of this court: Winder vs. 
Standish et als., No. 7011 of this court, this plaintiff and defendant 
were codefendants in each and every of said suits. 

That it then and there became and was the duty of these 
15 litigants to state, without collusion or reservation, the respect- 
ive rights under which they claimed to hold the awards in 

these several cases, which they severally did, under oath. 

That it then and there became and was a necessary issue in said 
several causes which then and there were on hearing to determine 
as to whether this defendant, the assignee of Richard H. Musser, and 
Pike & Johnson, on the one hand, or Richard H. Porter and the 
several plaintiffs in those cases, as assignees of said Porter, on the 
other hand, was or were entitled to the moiety of the awards in con- 
troversy. 
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nd defendant says that on said April 18th, 1881, said court in 
general term, through his honor Mr. Justice Wylie speaking for the 
court, com posed on that day of Mr. Justice Hagner, Mr. Justice 
W ylie, and the chief justice, did decide on such necessary issue then 
and there presented that neither said Porter nor any one claiming’ 
under him was or were entitled to any portion of said awards. 

This defendant annexes a verbatim report of said opinion as Ex- 
hibit A, of the correctness of which, occurring within the acts of this 
honorable court, this court will take judicial knowledge, and he 
pleads and relies upon the result of said suit, taken in connection 
with said opinion, as a bar to any further claim of plaintiff in the 
premises. 

12. And, further answering, this defendant says that under the 
act of Congress approved June 18th, 1878, the Secretary of State of 
the United States is clothed with quasi-judicial powers, and that he 
is, under said statute, specially charged with the duty of paying the 
awards to claimants, their legal re presentatives or assignees, which 

implies hadnt of deciding officially what parties are entitled 
16 to receive said moneys in character of assignee; and defend- 

ant says that, being so charged with such official duty of de- 
termination as to who is assignee in the premises, the said Secretary 
did, on May 5th, 1881, decide that this defendant, as assignee as 
aforesaid, was entitled to the money,and did pay all thereof heretofore 
paid thereon by Mexico to this plaintiff. 

And defendant avers that said action of the honorable Secretary 
is an adjudication of the rights of these litigants in the premises, 
which he pleads and on which he relies. 

And, having fully answered, defendant asks the court for a decree 
against plaintiff for the amount which, upon an accounting, may be 
found due him with costs and all other proper equitable relief and 
as in duty bound doth humbly pray. 


S. V. WHITE, Jn Person. 
17 [n the Supreme Court of the District of Columbia. 


RicHArRpD H. PORTER ) 
rs. * Eq. No. Voob. 
SrerpHEN V. Wuire. } 


And now comes the plaintiff, by his solicitors, and excepts to the 
answer filed by the defendant in this cause and assigns the follow- 
ing for exceptions thereto: 

1. That said answer is not framed in accordance with rule 53. 

The Ist, 2d, and 3d paragraphs of the bill of complaint are not 
answered. 

The defendant’s 2d paragraph purports to be in part an answer 
to the Sth paragraph of said bill, but said answer confessedly admits 
that said paragraph of said answer is not a full and complete answer 
to said Sth paragraph of said bill, and says “he denies each and 
every allegation in said 5th paragraph, except as admitted in this 
answer in other parts thereof.” 

ey 4 


, 
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4. The 5th paragraph of said answer is vague, uncertain, and In- 
definite in its statement of facts and undertakes to give conclusions 
of law. 

The 6th paragraph of said answer is excepted to because in no 
manner tending to answer any of the paragraphs to said bill, but, 
on the contrary, is new matter, containing impertinent and scandal- 
ous matter. 

The 7th and Sth paragraphs are uncertain and indefinite, and 
said defendant should be compelled to answer in full the paragraphs 
of said bill calling upon defendant to state the exact consideration 
and how much was paid to complainant for the alleged purchases 

of the awards named in said bill; that the Sth paragraph is 
18 further excepted to because it alleges that plaintiff, by a series 

of fraudulent acts and intimidations and threats of defeat of 
claimant’s claims if contracts were not made, procured from 5. 
Kearney Parsons a contract and power of attorney, WC., because the 
same does not state what acts of fraud and deeds of intimidation 
and threats were done by or attempted to be put into execution by 
complainant. 

The 9th paragraph of said answer js also exc porte d to for un- 
certainty in not setting out the false and fraudulent devices used by 
complainant in obtaining the money by fraud, as set forth in said 
paragraph, and the same objection will also apply to the 10th para- 
graph of said answer, and both paragraphs are further excepted to 
because a personal judgment as at law is asked for by defendant 
against the plaintiff. 

The 11th paragraph is excepted to,so much as sets out the 
entire opinion of the court in bane in the cases of Winder et al. vs 
Porter et al. and Chiles vs. Porter ¢¢ a/., as not material to the issue 
here made, and is no part of the facts called upon to answer by said 
bill, and can be of no use to defendant In this case unless itis In- 
tended to cast ridicule and contumely upon complainant; that said 
opinion does not bind complainant, because said complainant was 
defendant in all of said suits, and was not asking for any aflirma- 
tive relief from the court. 

9. The 12th paragraph is excepted to because it states a conclu- 
sion of law and not of fact. 


HENKLE & JOHNSON, 
Solicitors for Complainant. 


And afterward, on the 12th of October, 1881, the following pro- 
ceedings were had, to wit: 
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This cause coming on to be heard on complainant’s exceptions to 
defendant’s answer, and the same h: aving been argued by counsel 
and duly considered, it is, this 12th day of October, 1881, ordered 
that exception. No. 8 is sustained, and the defendant is required to 
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strike from his answer so much thereof as professes to set out the 
opinion of the court. 

All the other exceptions are overruled, but without prejudice to 
the complainant’s right to renew the same at the hearing, should he 
think proper. 

It is further ordered that so much of said answer as professes to 
set out the adjudication by decree in the several suits of McManus 
rs. Standish et al., 6382: Chiles vs. Porter et al., 6703, and Winder vs. 
Standish et al., 7011,in the nature of a plea of res adjudicata, be 
stricken from said answer, with liberty to defendant to avail himself 
of the same matter by regular plea, which he is required to file on 
or before the Ist day of November next, this order to extend in like 
manner to the decision of the Secretary of State, on which defendant 
in his answer relies also as res adjudicata. 

By the court, at chambers. 


A. WYLIE. 


And afterward, on the 10th day of November, 1581, there was 
filed in said cause the following replication in the words and figures 


’ 


as follows, to wit 


[n the Supreme Court of the District of Columbia. 


RicHARD H. rOnean } 
vs. >» Ki 


|. No. TO00 
STEPHEN V. WHITE. } 


20 The plaintiff joins issue with the defendant upon so much 
of the answer as was not stricken out under the order of the 
court of October 12, 15881. 
S. S. HENKLE, 
J. J. JOHNSON, 
Solicitors for Plaintiff. 
And afterwards, on the 30th day of January, 1882,there was filed 
in said cause the following, to wit: 


RicHARD H. Porter, being duly sworn, deposes and says as fol- 
lows : 

My name is Richard H. Porter; age, 62; residence, Louisville, 
Ky.; occupation, a physician. Iam the plaintiff in this suit. 

Question 1. Please state what connection, if any, you had with the 
prosecution of the claims of the heirs or legal representatives of 
Parsons, Standish, and Conrow before the mixed American and 
Mexican commission for damages on account of the murder of those 
three parties by the Mexican authorities in Mexico in 1866. 

Answer. In the year 1869 I was here prosecuting claims; rooming 
in the Plant building, corner of Fifteenth street and New York ave- 
nue. John Chiles was rooming in the same building at the same 
time. We got into a conversation about the Mexican commission, 
und about claims which might be gotten before the commission. 
He said he knew of some claims in Missouri. I asked who they 
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were. He declined at that time to tell me. I said, “ Let’s get them 
. and prosecute them together.” He declined to do so, saying that 
Judge Gist and himself were prosecuting claims, and that he had 
gone to Missouri to get those. I thought no more about it until two 
or three days afterwards the subject came up between us, and he told 
me who the claimants were, and the parties who were killed, 
21 naming them: Standish, Parsons, and Conrow. I said that 
I knew all about it, and had read of the account in the Bt. 
Louis Republican. I thought no more of the matter at that time 
(the spring or early suinmer)and until some time in the fall, when 
I met Judge Gist and asked him if he had gotten those claims of 
Standish, Parsons, and Conrow to prosecute. He said, “ No.” I 
said to him, “ Chiles told me that you had gone to Missouri to get 
them.” He said, “ No; [have not been to Missonri; I have been to 
Texas; I did not go after the claims, and I do not intend to go.” 
Some few weeks after that I went to Missouri and determined to 
get the claims. I asked Colonel Robert Rennick and General 
Shields, of St. Louis, to recommend some young man to me who had 
read law just long enough to take depositions and to write out 
powers of attorney, &c.; that LI thought I should prosecute, if I could 
get them, the ciaims of Standish, Parsons, and Conrow. They 
recommended one Richard H. Musser, of St. Louis, whom [ had 
known as a boy in Kentucky. I said I did not want him ; that he 
was an old lawyer, and | could not afford to pay what he would 
charge. They both remarked that he could work as cheap as any 
one; that he was an ex-Confederate, and they didn’t suppose he got 
a square meal once a week, except on Sunday, when he came to one 
or the other of their houses. 

I called upon Musser, and told him what I wanted him to do, that 
I wanted him to get powers of attorney from Mrs. Standish, Par- 
sons, and Mrs. Conrow, stating that I would pay him for so doing. 
He then and there agreed to attend to it for me while I went to In- 
dependence, Mo., on other business. I gave him a copy of powers 

of attorney and contract, such as I wanted them tosign. My 
22 name was in them as attorney-in-fact, with power of substi- 

tution, explaining to him why I wanted it; that I would 
have to employ attorney or attorneys in Washington city. I re- 
turned to St. Louis some time in the winter of 1870. Musser wrote 
me that he had the powers of attorney. When I got to St. Louis he 
showed them to me. Seeing his name instead of mine as attorney- 
in-fact, I complained of it and told him that that was not our 
agreement. 

He assured me that he meant nothing by doing so; that he thought, 
as they knew him and he was present, that they would more willingly 
| give the powers of attorney and contracts to him than to me, and, 
| as the powers of substitution were complete, they answered the same 
purpose for him to sabstitute me as though I were mentioned orig- 
inally in the powers of attorney. | 

These powers of attorney were to authorize the attorney to prose- 
cute the claims of the claimants before the United States and Mexi- 
can mixed commission. 


Se da Snag 
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Powers were irrevocable, coupled with an interest, with full power 
of substitution, agreeing to sign any paper or papers hereafter that 
might be necessary in the prosecution and collection of these claims. 

The contracts bound the claimants to pay the attorney-in-fact fifty 
per cent. or one-half of any amount that might be procured as a 
judgment, he binding himself to be at all expense in prosecuting 
these claims at Washington, D. C. 

In February, 1870, 1 came to Washington and employed Messrs. 
Rittenhouse and Peugh to prosecute these claims here, they being 
at all expense. 

Rittenhouse subsequently, for a valuable consideration, released 
his contract to me, which [ claim passed to me whatever claim 

Peugh may have had with Rittenhouse. 
23 February 16, 1870, I sent R. H. Musser $125 to pay for 
services that he had or might render upon these claims. I 
returned to St. Louis in March or April following and remained 
there nearly all that summer assisting in getting up depositions. 

In March or April, 1870, I had taken these powers of attorney 
from Musser’s oftice—before July 4th. 

In April, 1870, I gave Musser $120 to go to Jacksonport, Arkan- 
sas, to take the deposition of Captain Siler. This made $245 which 
I had paid Musser for services, besides other small amounts that I 
gave him from time to time, of which I made no account. 

On July 4, 1870, | went to Musser’s office and took with me the 
powers of attorney and had him write the substitution to me on 
each of the powers of attorney—on Parsons’, Standish’s, and Mrs. 
Conrow’s claim and on David Conrow’s claim, as I was coming to 
Washington to look after the prosecution of these cases. 

As I stated, I had taken these powers of attorney from Musser’s 
office in March or April, 1870, and ever after they were continu- 
ously in my possession. I returned to St. Louis again in Septem- 
ber, 1S70, when I gave him $175 or $180, out of which he was to 
pay Jolin Robb, of St. Louis, for me, $45. The rest was for Musser 
to pay any expenses which might be incurred in taking depositions. 

The depositions of Captain Siler, General John B. Clarke, and 
three memorials to the commission originally written by Musser all 
had to be rewritten and the two depositions taken over, which was 
considerable expense to me. 

I returned to Washington the same fall, when Rittenhouse showed 
mea letter from Musser, in which he claimed to be the principal 

attorney in the cases. Surprised at this evidence of his want 
24 of good faith, I immediately wrote to him and characterized 

his insertion of his own name in the powers of attorney as an 
unworthy trick, and that I would take steps to close any relations 
existing between us. 

The letter of Musser to Rittenhouse and Peugh is here offered in 
evidence and marked Exhibit D. 
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St. Louris, June —, 1871. 


To C. E. Rittenhouse: 
I substituted Dr. Porter for me as attorney-in-fact last summer. 


* * * He has, I think, the contracts handed to him at the 


same time. 
R. H. MUSSER. 


In June, 1871, I went to Missouri and tried to make a settlement 
by which this intruder could be got clear of, but I was unsuccessful. 

I then wrote the claimants the state of affairs; that I was the real 
attorney who had the labor done and who had paid the expenses 
incurred. I wished them to protect me by a new power of attorney. 
They thought the former powers would protect me against Musser, 
as my name had been substituted in them, but they offered to give 
new powers if I thought it necessary. 

Musser probably knew of this for, as far as | know, he did noth- 
ing thereafter for more than a year. 

In the spring of 1872, Mr. Ashton, the attorney on the part of the 
United States, notified me that it was necessary to file a brief in the 
vases by a certain date. I had the brief prepared and went to the 
State Department and left one in each case, and also sent a copy to 
each of the claimants. 

The notice from Ashton is here put in evidence and marked Ex- 
hibit 2. 

(This letter referred to has not been found.—Mandeville, ex.) 


On reaching Washington Rittenhouse and Peugh told me 

25 that Musser had retained Colonel Johnson; that Musser had 

written to the effect that I was never substituted in the cases; 

that he was the original attorney and was then the attorney ; that | 

had taken the powers of attorney without his consent, and that any 

apparent substitution of my name was a forgery. Col. Johnson con- 

firmed to me this account of Musser in the presence of Colonel 

Charles Winder, the two Pikes, C. E. Rittenhouse,and S. Peugh. | 
told Colonel Johnson that Musser’s statements were false. 

Colonel Johnson assured me that if I could show my authority he 
would have nothing more to do with the cases. This was in the pres- 
ence of the gentlemen named. I showed my authority. He ex- 
pressed great surprise and indignation and said he would close his 
connection with the cases. 

In 1874 I had seen Mussey’s scheme to oust me as attorney. | 
knew my legal rights under the substitution in the original powers 
of attorney, but I sent new powers to Mrs. Standish and to S. K. Par- 
sons for execution. I sent, also, a contract. These were executed. 
Mr. Parsons came on here and made inquiries of Pike & Johnson 
and at the commission. Being satisfied of my part done, he deliv- 
ered the new powersand new contract to me. Messrs. Pike & John- 
son never knew of these cases till 1572, when the time had passed 
for the rendering of legal services. They took the printed argument 
of Mr. Winder and put their names upon it. They never did any- 
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thing in the cases, and derived all their authority only from Musser, 
who never was the attorney-in-fact. 

The new powers, like the original ones, 
judgment of one-half of the net proceeds. 


gave me an interest in the 


The powers of attorney and contracts last referred to are herewith 
filed, marked Exhibits C and C’. 


26 Exuipsit C. 


No. 66. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 
To all to whom these presents shall come, Greeting ; 

[ certify that the paper hereto annexed is a true copy from the 
files of this Department. 

[In testimony whereof I, Frederick T. Frelinghuysen, Secretary of 
State of the U. ».. have hereunto subseribed my name and caused 
the Si al of the Department of State to be ath xe a. 

Done at the CILY of Washington this 20th day of Jan’y, A. D. 
1882, and in the Independence of the United States of America the 
one hundred and sixth 


[sEAL.] FRED’K T. FRELINGHUYSEN. 


Know all men by these presents that I, J. L. Smith, guardian cura- 
tor ot >. Kearney Parsons, SO and sole heir-at-law of \Mlonroe M. 
Parsons, have made, constituted, and appointed Richard H. Musser, 
of this city and and county of St. Louis and State of Missouri, my 
true and lawful attorney-in-fact and agent for me, and In my name, 
roomy, and stead, On iby behalf, ol my sald ward, LO prosecut > and 
solicit before the joint commission of the United States of America 
and the Republic of Mexico certain claims held by me as guardian 
of the said S. Kearney Parsons; ‘and my said agent and attorney-in- 
fact is authorized and empowered to prosecute in my name and to 
solicit for the allowance of said claim in every particular; do and 
perform for me such acts as I could or would do if myself person- 
ally present; to receipt for money, pay expenses, and ‘make such 
compromises and negotiations relating thereto as in his Judg- 

ment he may deem best; and my said agent and attorney- 
27 in-fact is further hereby fully authorized and empowered to 

make, constitute, and appoint by substitution such other 
agents and attorneys-in-fact as to him may seem proper, who have 
by reason and under the said appointment full power and authority 
to the extent hereinabove granted to act for me. 

Hereby ratifying and confirming all and singular the acts of this 
my said agent and attorney-in-fact, 1 have hereunto set my hand 
and seal this 28th day of December, A. D. 1869. 

[SEAL. J. L. SMITH, 


Guardian S. Kearney Parsons. 
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St. Louis, Missourt, July 4th, 1878. 
Richard H. Porter is substituted and authorized to act according 


to and under the power herein given. 
R. H. MUSSER. 


W AsSHINGTON, D. C., May 17, 1872. 

The original instrument of writing or power of attorney now be- 
fore me having been carefully read over and carefully compared 
with the foregoing I hereby certify the same to be a true and genu- 
ine copy of the same. 

[SEAL. | C. E. RITTENHOUSE, 
Notary Public. 
(( Opy.) 
No. 318 Market St., Sr. Louis, May 9, 1870. 
‘ C. E. Rittenhouse, Esq., Washington city, D. C. 

Dear Sir: I have this day sent you by express (Adams’) the fol- 
lowing papers: The original memorials, 30 printed copies in English 
and Spanish of each memorial, and the depositions in each case In 

the following cases, to wit: Standish’s Widow vs. Mexico, Con- 
25 row vs. Mexico, and Parsons’ Heir vs. Mexico. The printed 

copies of the memorials (in Spanish) are all correct, both in 
translation and printing. There are some clerical errors in the 
printed copy (English) of the Parsons memorial, but none of import- 
ance. ‘The English copies in the other two are correct. The depo- 
sitions are all perfect in the case of Parsons, but in the other two 
memorials the depositions are not complete. We have not received 
the depositions of Capt. Siler for those two cases, but are looking for 
them every day, and will send them to you as soon as received. Dr. 
Porter, at whose request this letter is written, is in Kansas City, and 
will return to St. Louis this week. 


Yours respectfully, C. P. ELLERBIE. 
List of Depositions. 
In case of Parsons. In case of Standish. 
James L. Minor and others. James L. Minor and others. 
G. A. Parsons. H. Clay Ewing. 
John B. Clark. John B. Clark. 
Certificateof appointment of Jack- Certificate of appointment of 
son L. Smith. guardian and deposition of 
James W. Siler; upon this one the Capt. Siler (not yet in). 


| whole case depends. 


In the case of Conrow. 


John B. Clark. Joseph £. Block. 

John Allen. David Quiesenberry. 
: Caleb Conrow. L. L. Taylor and deposition of 
| ©. Y. Gamier. Capt. Siler (not yet in). 
| Alex. Deniphan. 


RICHARD H. PORTER VS. STEPHEN V. WHITE 17 


There is no certificate of ap’t of guardian in the case of Mrs. Con- 
row, there being no guardian or administrator of the estate, 
29 Conrow being in very destitute circumstances. Smith was 
ass’t curator of est. of Parsons on the death of Mrs. Parsons, 
In 1864. 
Please acknowledge the receipt as soon as received. 


C. P. ELLERBIE. 
(Copy.) 


RICHMOND, Mo., June dD, 1875. 


Col. R. H. Musser : 

Your letter of the — inst. is at hand and contents duly noted. 
We had hoped that when the umpire had made his final award that 
there would be no further difficulty or annoyance on our part. We 
have always shown the greatest willingness to do exactly what we 
promised, viz., to retain one-half of the gross amount that should be 
received and give the other to the agents and attorneys by whose 
skill and labor the result was obtained; but we have been subjected 
to continued solicitations and annoyances growing out of vour own 
linprudence, not In any way out of ours. You first substituted Dr. 
Porter as an attorney and assigned him our contracts with you. He 
was here vesterday and I confess I was greatly surprised, after all that 
had passed between us, to find these in your own handwriting. We 
never saw him before now; knew nothing of him. It was all done 
by yourself, without consulting us in any way; at your solicitation 
and upon your assurance that it would be satisfactory to Winder, 
whom you had seen, to have a new power of attorney made to Col. 
Johnson, we done so. Now, I only state these things in no unkind- 
ness, but simply to bring before you that all these annoyances have 
grown out of your own action and not ours. Now, remember, my 
daughter, Mrs. Conrow, is a lady who has had to undergo more than 
her share of sorrow and suffering, mental and physical, that she 


should be rendered nervous and sensitive by these unneces- 
30) sary, unceasing annoyances. We require that these matters, 


not with us properly, but wholly with you and those who you 
have brought into this case, should be settled.” There are certainly 
some gentlemen left in your profession with honesty and ability to 
adjust all your conflicting interests. We desire to avail ourselves of 
our interest or half of the result and you yours, and that no further 
impediment be placed in our way. We are advised by good law- 
yers liere that you, having substituted Dr. Porter and assigned our 
contracts, that, having a power coupled with an interest, we would 
be safe in giving him power to close up the matter; but !aw and 
justice are not always the same thing, and we are determined to do 
nothing unjust or inequitable to any one in this or any other matter ; 
but this must be adjusted. It is due to yourself and us. We all 
wish to avail ourselves of the award—you told me you did. Wecon- 
fidently hope you will see, with us, the necessity of closing this. We 
said nothing to Dr. Porter, but, after a night’s thought, we have 
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thought best to write him a letter similar to this, which we have 
done to-day, and advised him that we have written to you. [I am 
very sorry that the negotiations proposed and attempted a few days 
since looking to the adjustinent of this unfortunate difficulty proved 
a failure. Don’t let the matter vest in this doubtful condition, but 
“try again,” and I doubt not but if, in the proper spirit of compro- 
mise, these matters of honest, but conflicting differences and interest, 
be submitted to some hon. attorney or attorneys as arbitrators or 
umpires, these differences will be fully and I trust amicably settled, 
so that when the award is ready for payment there will be no out- 
side matters to settle—nothing to do but receive and receipt. 


Yours truly, DAVID H. QUIESENBERRY. 


ol (Copy.) 
St. Louis, April 15, 1870. 
Deak Sir: I send you the printed memorial — M. Parsons; the 
other two will be finished in a day or two. I intended to have had 
these printed in Washington, but if they are all right it is as well to 
lave it done here; it will save a large amount of work that Peugh 
would had to have done. Have these examined, and if they are all 
right the others will be ready in a few days. Musser will start to 
Arkansas very soon, as I wrote you, and complete the testimony. 


Yours, R. H. PORTER. 
(( Opy.) 


At the request of Dr. R. H. Porter, | make the following state- 
ment: In the year 1869 I was passing on the street in company 
with Col. R. M. Rennick and met Dr. Porter, who stated to me that 
he was making arrangements to prevent the Mexican Claims Com- 
mission for indemnity for the murder of Gen. M. M. Parsons, Col. 
Conrow, and Col. Standish,and that he entertained no doubt of sue- 
cess ; that he was here from Washington city on that business. 

He stated to me that he wanted to get some good, reliable attor- 
ney here to assist him in collecting the evidence and taking deposi- 
tions, &e. Col. Rennick and myself recommended him to employ 
Col. R. H. Musser, which | afterwards learned, both from him and 
Musser, he had done. 

Subsequently [ was informed by Dr. Porter that Col. Musser had 
taken the powers of att’y from the parties in interest to himself in 
his (Musser’s) own name. Porter said he objected to this, and Mus- 

ser said it would make no difference with him (Musser) and 
32 Porter. Musser said he had a little pride in the matter of 

having his own name, &c., appear on the docket at Wash- 
ington. Previous to this conversation | never heard of theseclaims : 
had no knowledge of them or their existence until I heard it from 
Dr. Porter. ‘This conversation with Porter about what Musser said 
about appearing on record at Washington, &c., was a few months 
after | recommended Musser to Porter. 

Given under my hand this Ist day of July, 1875. 

WM. SHIELDS. 
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Sworn to and subscribed to before the undersigued,a notary pub- 
lic within and for the county of St. Louis, this first day of July, 1875. 
C. C. STRETTER, 
Notary Public. 
A true copy. 
January 19, 1880. 
CHA’S PAYSON, 


Third Assistant Secretary of State. 
(Ce py.) 


Ciry oF JEFFERSON, Mo., March 2d, 1872. 
Dr. R. H. Porter, No. 419 10th St., Washington, D. C. 

Dear Str: Yours to Mrs. Col. A. M. Standish was read by me. I 
beg leave to state that I do not know anything in relation to the 
subject-matter of vour letter; but as you refer us to gentlemen 
whom I know, I will proceed to investigate the matter and endeavor 
to do right by you. I have written to Col. Musser for an explana- 
tion. Your letter greatly embarrasses me for the reason Col. Musser 
has never intitnated your connection with the case. He certainly 
has acted strangely in the premises. 

Col. Musser has my obligation to himself whereby I am 
hound to pay him part of any sum recovered, in consideration 
of his prosecuting the claim at his own expense. 

I will endeavor to speedily disentangle myself and furnish you 
proper authority to act for me in the case. At the suggestion of Mr. 
—— ——, I hereby enclose you affidavits as to what Parsons would 
have realized from his practice of the law had he not been mur- 
der d. 

Parsons was my pértner in law and my friend, and I am very 
anxious to secure something for his orphan boy and widowed sister, 


Mrs. Standish. , 
Yours truly, J.S. SMITH. 


lad 

ww 
7 - 
=~ 


A true copy. 

January 19, 1880. 
CHA’S PAYSON, 

Third Assistant Secretary of State. 


ExurBit R. H. P. No. 6. 


S. V. Wuire, BANKER, 8 WALL STREET, 
New York, July 17th, 1878. 


Dr. R. H. Porter, 242 West Broadway, Louisville, Ky. 

Dear Str: Your several letters found me here yesterday. I have 
kept the Dep’t of State advised that I would be in attendance 
when they were ready to act, about Aug. Ist, In my two cases 
of Standish vs. Mexico & Parsons vs. Same. In the Conrow case you 
must act, as | have no regular power of substitution. 


a 
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I am personally known to Mr. Evarts, and believe that when the 
claims are payable he will pay me in spite of the blackmailers. 
Truly yours, 


(Signed) S. V. WHITE. 


The above is a true copy of the original letter filed in the case of 
Chiles vs. Porter et al., 6708, eq. doc. 19, sup. e’t D. C., and marked 
Exh. R. H. P. No. 6., the same being substituted for the original 
taken by Dr. R. H. Porter (Mar. 15, 1SS0) 

; JNO. A. CLARK, Examiner 


34 ExHisBit R. H. P. No. 9. 


S. V. Wuitrk, BANKER, 8 WALL STREET, 
New York, March 24, 1879. 
R. H. Porter, Washington, D. C.: 
[I will reassign all the interest I received from you for $12,000, and 
give you up your notes besides for more than $3,350. 
Yours truly, 


(Signed) Ss. V. WHITE. 
Exuisit J. A. C. No. 4. 


Know all men by these presents that Mary Ann Conrow, widow 
and relict and executrix of Aaron A. Conrow, deceased, and guar- 
dian of , have made, constituted, and appointed, and do by 

these presents make, constitute, and appoint, Richard H. Mus- 
30 ser, of the city and county of St. Louis and State of Missouri, 

my true and lawful attorney and agent, for me — in my name, 
room, and stead, and in behalf of my said children and wards to 
prosecute and solicit before the joint commission of the United States 
of America and the Republic of Mexico certain claims held by 11e 
and my said children, and my said agent and attorney-in-fact is 
authorized and empowered to prosecute in my name and solicit for 
the allowance of said claim — in every particular do and perform such 
acts as | could or would do if myself personally present: to receipt 
for money, pay all CXpenses, and make such compromises and HeLo- 
tiations relating thereto as in his judgment he may deem best. 

And my said agent and attorney-in-fact is further hereby fully 
authorized and empowered to make, constitute, and appoint, by sub- 
stitution, such other agents or attorneys-in-fact as to him may seem 
proper, who shall have by reason — and under the said appointment 
full power and authority, to the extent hereinabove granted, to act 
for me. This power is hereby declared to be irrevocable and coupled 
with an interest. 

Hereby ratifying and confirming all and singular the acts and 
deeds of this my said agent and attorney-in-fact, I have hereunto 
set my hand and seal this 10th day of December, A. D. 1869, 

[SEAL. | MARY ANN CONROW. 


d 


O 
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STATE OF MISSOURI, | 
County of Ray, | 


oo * 
vo « 


Be it remembered that Mary Ann Conrow, widow of the late 
Aaron H. Conrow, deceased, who is personally known to the under- 
signed justice of the peace within and for the county aforesaid:to be 
the person whose name is subscribed to the foregoing Instrument 

or power of attorney, — and acknowledged that she executed 
ob and delivered the same as her act and deed for the uses and 
purposes therein specified. 

Given under my hand this 10th day of December, A. D. 1869. 


(Signed) DAVID A. QUIESENBERRY, J. P. 


Sr. Louis, July 4th, 1870. 
Richard H. Porter is substituted and authorized to act under the 
powers hereinabove given. 


KR. H. MUSSER. 


WASHINGTON City, D. C., May 17, 1872. 
The original instrument of writing or power of attorney now be- 
fore me having been carefully read and compared with the forego- 
ing, I certify the same to be a true and genuine copy thereof. 
| SEAL. | C. Ek. RITTENHOUSE, 
Notary Public. 


Know all men by these presents, that I, Mildred Standish, widow 
and reiict and executrix of Austin M. Stanton, deceased, and guard- 
lan of Richard Adolphus Standish, Austin D’Arey Standish, have 
made, constituted, and appointed, and do by these presents make, 
constitute, and appoint, Richard H. Musser, of the city and county 
of Saint Louis, State of Missouri, my true and lawful attorney-in- 
fact and agent, for me and in my name, room, and stead and on 
behalf of my said children and wards to prosecute and solicit be- 
fore the joint commission of the United States of America and the 
Republic of Mexico certain claims held by me and my said 
children, and my said agent and attorney-in-fact 1s authorized and 
empowered to prosecute in my name and solicit for the allowance 
of said claim, in every particular — do and perform such acts as | 

could or would do if myself personally present; to receipt for 


oi money, pay all expenses, and make such commissions and 
negotiations relating thereto as in — judgment he may deem 
best. 


And my agent and attorney-in-fact is further hereby fully author- 
ized and empowered to make, constitute, and appoint by substitu- 
tion such other agents and attorneys-in-fact as to him may seem 
proper, who shall have by reason — and under the said appointment 
full power and authority, to the extent hereinabove granted, to act 
for me. 

This power is hereby declared to be irrevocable and coupled with 
an interest. 


a oe 
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Hereby ratifying and confirming all and singular — acts and deeds 
of this my said agent and attorney-in-fact, 1 have hereunto set my 
hand and seal this — day of , A. D. 1869. 


[SEAL. ] MILDRED STANDISH. 


STATE OF Missourt, | it 
Cole County, keg 


Be it remembered that Mildred Standish, personally known to 
me, a notary public for the county aforesaid, to be the person whose 
name is signed to the foregoing instrument of writing as a party 
thereto, personally appeared before ne and acknowledged the same 
to be her act and deed for the purpose therein mentioned. 

In testimony whereof I hereunto set my hand and notarial seal 
this 4th day of December, 1869. : 

P. T. MILLER, 


[SEAL. | 
Notary Public. 


SAINT LovIs Mo.. July lth. 1870. 
tichard H. Porter is authorized to act and substitute under the 
powers hereinabove given. 


R. H. MUSSER. 


38 Exuibit J. A. C. No. 4. 
Satnt Louts, Mo., Jan’y 7, 1870. 


Dr. R. H. Porter, care F. H. Porter, 132 E. 29th St., N. Y. 

DEAR Srr: All three of the cases, Mrs. Standish, Mrs. Conrow, 
Gen’l Parsons’ son, are referred to the joint commission and thetreaty 
between the United States and Mexice. I have been unable yet to 
find Col. Williams; everything has been done that [can — her. It 
is important that the arrangements shall be made for hunting up 
and taking the testimony. I wish you were here, as I have so many 
engagements I cannot give attention to them all and go away to 
hunt up witnesses. I[ shall get the statement of Gen’! Clark in a few 
weeks, which is fullerthan I thought it would be. If I can only find 
Williams I can make full proofs without sending to Mexico. I 
learn from Governor Reynolls that there will be proofs of claims 
enough made to purchase the States of Sonora, Simalva, and Da- 
rango. 

It is of the first importance to me to have some money; let me 


hear from or see you. 
Yours, R. H. MUSSER. 


ExuHisit J. A. C. No. 5. 


Saint Louis, Mo., Feb’y 2d, 1870. 
Dr. R. H. Porter. 
Dear Sir: I have had no advices from you of late. I have at 
last found Col. Williams, at Macon, Ga. I will soon, with good luck, 


oo 
_——_ 
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have his statement. I have also found Capt. Siler, a Federal officer, 
by whom I can prove similar facts; I have made his arrangements 
for his statements. I will take Gen’! Clark’s myself next week. 
39 All this involves expenses, and I now need your assistance. 
The powers of att’ys and contracts I have are full and com- 
plete—powers irrevocable. As soon as | get the proofs and memo- 
rials all will be ready and complete. 
[ am anxiously awaiting to hear from you. 
Your ob’t servt, 


R. H. MUSSER. 
ExHisit J. A. C. No. 6. 


SAINT Louts, Mo., Feb. 17, 1870. 
Dr. R. Porter, Washington: 

[ found vour several letters on my return home. I have been to 
Howard county and taken the depositions of General John B. Clark, 
which is fuller and better than I thought. I find from circular sent 
Ine that the time for filing proofs Is extended LO June 5. 1S70, and 
for filing memorials. I look with anxiety for your further letters 
and for vour arrival. 

Your ob’t serv’t, 


R. H. MUSSER. 
Power of Attorney. 


Know all men by these presents that—,S. Kearney Parsons, son and 
heir-at-law ot M. Monroe Parsons, deceased, of Jefferson city, in the 
State of Missour. have made, constituted, and appointed, and by 
these presents do make, constitute, and appoint, Richard H. Porter, 
of Washington city, D. C., my true and lawful attorney, irrevocable, 
for me and in my name, place, and stead, hereby annulling and re- 
voking all former powers of attorney or authorizations whatever in 
the premises, to prosecute before the joint commission of the United 
States of America and the Republic of Mexico a certain claim now 
pending before that commission for the killing and robbing of my 

father, M. Monroe Parsons, in the Republic of Mexico, and, 
10) being now of lawful age to act in my own behalf, I hereby 

especially revoke and annul a power of attorney heretofore 
given to one R. H. Musser, of St. Louis, Missouri, bearing date the 
20th day of December, 1869, by Jackson L. Smith, of Jefferson city, 
Missouri, then the curator of my estate, and I also hereby revoke 
and annul any and all other powers of attorney which the said Jack- 
son L. Smith may have given to any other person or persons whom- 
soever, and to, from time to time, furnish any further evidence 
necessary or that may be demanded, giving and granting to my said 
attorney full power and authority to do and perform all and every 
act and thing whatsoever requisite and necessary to be done in and 
about the premises as fully, to all intents and purposes, as I might 
and could do if personally present at the doing thereof, with full 
power of substitution and revocation, and to receipt and sign all 
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Se apse hereby ratifying and confirming all that my s: aid attorney 
- his substitute m: iy or shall lawfully do or cause to be done by 
pe hereof. 
In witness whereof I hereunto set my hand and seal this twelfth 
day of March, eighteen hundred and seventy-four. 


[L. s.] S K. PARSONS. 


‘Two witnesses who can write: 
F. M. WINSTON, Jr. 
N. CALLAN. 


(A,) 


District OF CoLUMBIA, 
County of Washington, 


Be it known that on this twelfth day of March, in the year eighteen 
hundred and seventy-four, before me, the undersigned, a notary 
public in and for said county and District, personally ap- 
41 peared 8S. K. Parsons, to me well known to be the identical 
person who executed the foregoing letter of attorney, and, the 
same having been first fully read over to him and the contents 
thereof duly explained, acknowledged the same to be his act and 
deed, and that I have no interest, present or prospective, in the 
claim. 
In testimony whereof I have hereunto set my hand and affixed 
my seal of office the day and year last above written. 
[SEAL. ] N. CALLAN, 
Notary Public. 


This agreement, made and entered into this 12th day of March, 
1874, by and between 8. Kearney Parsons, son of Monroe M. Parsons, 
deceased, party of the first part, and Richard H. Porter, of Washing- 
ton city, party of the second part, witnesseth : 

Phat it is agreed by and between the parties to this agreement, 
severally subscribed thereto, that the said party of the second part 
is employed and empowered to prosecute under the joint commis- 
sion between the United States of America and the Republic of 
Mexico the claim of 8. Kearney Parsons, son and heir of M. M. Par- 
sons, deceased, against the said Republic of Mexico. The said party 
of the second part is to pay all expenses and to receive half of the 
net proceeds of said claim, after deducting the expenses of the said 
prosec ution. 

In witness whereof we have set our hands and seals this day and 
year first above written. 

ns S. K. PARSONS. 
[ SEAL. R. H. PORTER. 


Witnesses : These men live— 


J. M. WINSTON, JR., Jefferson City, Mo. 
S. E. NEWGENT, Kansas City, Mo. 


(B.) 
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A. 


Know all men by these presents that —, Mildred Standish, execu- 
trix of Austin M. Standish, deceased, of Jefferson City, in the State 
of Missouri, has made, constituted, and appointed, and by these 
presents do make, constitute, and appoint, Richard H. Porter, of 
Washington city, D.C., my true and lawful attorney, irrevocable, 
for me and in my name, place, and stead, hereby annulling and re- 
voking all former powers of attorney or authorization whatever in 


Pg the premises, to prosecute for meand my children, Richard Adolphus 
Standish, Aaron Daucy Standish, and Monroe Parsons Standish, a 
claim now before the joint commission of the United States and the 

‘3 Republic of Mexico, now sitting in the city of Washington D. C., for 


the murdering and robbing of my late husband, Austin M. Standish, 
In the Republic of Mexico, and. to, from time to time, furnish any 
further evidence necessary or that my be demanded, giving and 
granting to my said attorney full power and authority to do and 
perform all and every act and thing whatsoever requisite and neces- 
sary to be done in and about the premises as fully, to all intents 
and purposes, as | might or could do if personally present at the 
doing thereof, with full power of substitution and revocation, and to 
receipt and sign all vouchers, hereby ratifying and confirming all 
that my said attorney or his substitute may or shall lawfully do or 
cause to be done by virtue hereof. 


— 


In witness whereof I hereunto set my hand and seal this eighth 
day of May, eighteen hundred and seventy-four. 


[sEAL.] MILDRED STANDISH. 


Two witnesses who can write: 
GUS. A. HAGER. 
J. BE. GRIESHAMMER. 


‘> 


43 STATE OF MISSOURI, | ee * 
County of Cole, J ee 


Be it known that on this Sth day of May, in the year eighteen 
hundred and seventy-four, before me, the undersigned, a clerk of the 
county court in and for said county and State, personally appeared 
S. Mildred Standish, to me well known to be the identical person 
who executed the foregoing letter of attorney, and, the same having 
been first fully read over to her and the contents thereof duly ex- 
plained, acknowledged the same to be her act and deed; and that I 
have no interest, present or prospective, in the claim. 


In testimony whereof I have hereunto set my hand and affixed my 


seal of office the day and year last above written. 


W. H. LUSH, Clerk. 


4—221 
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Fred. K. Porter is substituted and authorized to act under the 
powers given to me in the within power of attorney, 
R. H. PORTER. 
Witnesses : 
L. M. CLOSS, 
CLAXTON CHERY. 


(Cancelled ) 
b. 


This agreement, made and entered into this the eighth day of May, 
1874, by and between Mildred Standish, widow and. relict and exec- 
utrix of Austin M. Standish, deceased,and guardian of Richard 
Adolphus Standish, Austin D’Arcy Standish, and Monroe Parsons 
Standish, infant heirs of Austin M. Standish, of the county of ¢ ‘ole, 
and State of Missouri, party of the first part, and Richard H. Porter, 
of thecity of Washington, D. C., witnesseth: That it isagreed by and 
between the parties to this agreement, severally subscribing thereto, 

that the said party of the second part 1s emp loved and em- 
44 powered Lo erage under the joint commission between 

the United States of America and the Republic of Mexico the 
claim of the said Mildred Standish, as widow,executrix and guardian 
for her children, against the said Republic of Mexico. 

The said party of the second part is to pay all expenses and 
receive half of the net proceeds of the said claim, after deducting 
the expenses of said prose cution. 

Witness our hands and seals this day and year above written. 


SEAL. | MILDRED STANDISH. 
SEAL. | R. H. PORTER. 
Witnesses : 


S. K. PARSONS. 
Tl. M. WINSTON, JR. 


For and in consideration of the sum of — to me paid by 
, receipt whereof is hereby acknowledged, I have transferred 
and assigned all my right, title, and interest to the within contract. 


R. H. PORTER. 


No. 70. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 


To all to whom these presents shall come, Greeting: 

[ certify that the paper hereto annexed is a true copy from the 
records of this Department. 

In testimony whereof I, Frederick T. Frelinghuysen, Secretary of 
State of the United States, have hereunto subscribed my name and 
caused the seal of the Departme nt of State to be affixed. 


La 


OE ose, 


- 


Oa 


- * 
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45 Done at the city of Washington this 25th day of Jaruary, 


A. D. 1882, and of the Independence of the United States of 
America the one hundred and sixth. 


[sEAL.] FRED’K T. FRELINGHUYSEN. 


No. 385, Standish vs. Mexico. 
No. 392, Conrow vs. Mexico. 
No. 397, Parsons vs. Mexico. 
DECEMBER 2Ist, 1870. 
Dear Str: I have your favor of the 15th inst. and reply that 
printed memorials have been filed in all of the above cases, but no 
briefs. Nos. 385 and 392 will be cailed for hearing at the expira- 
tion of four months from November 1, 1870, and No. 397 at the ex- 
piration of four months (4 mos.) from January 1, 1871. 
Very respectfully, RANDOLPH COYLE, See’y. 


R. H., Porter, Esq., St. Louis, Mo. 


Musser charges that | took the original powers of attorney from 
his office in August, 1870; that could not have happened, for I was 
not in St. Louis from July 4, 1870, until some time in September. 
[ had them with his full knowledge and consent long before August, 
1870, and Musser had no interest in them. He had no money to 
prosecute the cases or credit on which to gel money. He never pre- 
tended to be attorney until I had largely performed the labor. For 
the work he did I well paid him at the time. The powers of attor- 
hey were made for me and not for Musser. The work done in the 
preparation of the cases I did or caused to be done. The money 
expended in the cases was expended by me. I furnished all the 
money. Any work done by Musser was at my request, for me 

and was paid for by me. 
46 When Pike & Johnson, through Musser, came into the 
cases everything that was necessary in the cases for Judg- 
ment had been done. 

[ was in New York in January or February, 1877, trying to raise 
some money upon judgments upon Mexican claims. I had known 
White slightly for a month or so before that, but had had no busi- 
ness transactions with him. At the suggestion of Gallaher, | went 
with him to see White, and talked with him about borrowing some 
money upon the security of the Parsons claim. He said he could not 
let me have any money unless I would take a house in Brooklyn. 
| went to look at the house and concluded that I could not take it, 
and so informed him. <A week or ten days after Gallaher came to 
me and said he could make an arrangement with White to get 
$2,000 for a short time upon the security of the Parsons claim. 

[ then went with Gallaher to see White; I told him what Galla- 
her had said. He then agreed to loan me $2,000 upon the security 
of the Parsons claim for four months. I delivered to Mr. White the 
certificate from the State Department certifying the award in the 
Parsons case, and gave him a note with a power of attorney to collect 
or to sell the same at public or private sale, at the option of White, 
upon the non-performance of my promise to pay after five days 
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notice of time, place of sale, ete. The original paper is on file in 


the State Department, but a certified copy is herewith filed, marked 
Exhibit No. 1, and it is made part of this deposition. 


ExHIBIT No. 1, 


(2,000.) New York, February 1st, 1876. 
Four months after date | promise to pay to 5. aA White or 
47 order two thousand dollars, for value received, ith interest 


} 


at the rate of 7 per cent. per annum, having Sean d with: 


him as collateral security assignment of one-half of claim of 300,000, 

Kearney Parsons vs. Mexico, rendered by the umpire In joint 
commission between the U.S. and Mexico, with power of attorney 
to collect same and with authority to sell the same at the broker's 
board or at public or private sale or otherwise, at option, on the 
non-performance of this promise, giving five davd notice of place 
and time of sale through a newspaper printed daily in New York 
city. 

R. H. PORTER. 


DEPARTMENT OF STATE, December 22, 1880. 


I certify that the above is a true copy of note on file in this 
Department. 
CHAS. PAYSON, 
Third Assistant Secretary. 


At the same time I entered into an agreement with Gallaher to 
leave with White $1,000 out of the loan to be used by Gallaher for 
stock speculations through White. A copy of my agreement with 
Gallaher, marked Exhibit No. 2, is herewith filed and made a part 
of this deposition. 


Exuisit No. 2. 


New York, Feb. 2d, 1876. 


Received this day of Dr. R. H. Porter, of 242 Broadway, Louis- 
ville, Kentucky, the sum of nine hundred dollars, which amount I 
have deposited with ». V. W hite, a broker, of No. 8 Wall St., to my 
credit, to be used by me in speculating in the stock market for said 
Porter’s benefit and my own as follows—that is to say, I am author- 
ized by said Porter to risk the amount as aforesaid, with the under- 

‘standing between him and myself that as fast as I may real- 
48 ize any profits on the account I am to place one-half of said 

profits to the credit of said Porter on the books of said broker. 
S. V. White, the other one-half to go to my own benefit. After I 
shall have placed the sum of one thousand dollars to the credit of 
said Porter, then I am to have all of the profits, if any, growing out 
of any stock operations on said account. 
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It is further understood that when I shall have also have placed to 
my own credit with said White the sum of $1,000, then the said Por- 
ter is to be at no other risk in said account growing out of any stock 
operations as aforesaid. 


R. H. GALLAHER. 


Mr. White gave me $1,100, out of which I gave Gallaher $50 and 
left $900 with White for stock operations aforesaid. 

[ never got any dividends from this money; but, as I understand, 
Gallaher lost $600 of it in specuiating, and the remaining $300 
W hite appropriated to an indebtedness which Gallaher owed him, 
so that I got in fact out of this loan but $1,050. 

With the advice of White | gave a Mr. Martin a power of attor- 
ney to sell the Parsons claim or to raise for me more money upon it 
so that I could pay Mr. White. 

Some time after that Martin told me he could get a house in New 
York worth $20,000 (mortgaged for about $8,000) and $5,000 in 
money. I told him I would trade; but I found out he was deceiv- 
ing me,as it wasa house in Brooklyn. I thought it might be White, 
so I called upon him. He told me that Martin was trading with 
him. I replied that I did not want his house. He had offered me 
the house before that and seemed anxious to get it off his hands. | 

went tosee it with a friend to make the trade. Martin seemed 
49 very determined to get me to trade. He urged me to it. He 

suid he had made the trade with White, and as he was my 
broker I would have to carry out the bargain. 

[ learned that Martin and the one assisting him would make $500 
more than I was informed of. Then [ went to White and requested 
bim to refuse to make the trade with Martin. By su doing I com- 
promised with White by agreeing to take the house and doing the 
best I could with it. After much trouble I succeeded in getting my 
papers from Martin and gave them to White. I then entered into 
a verbal agreement with White, by which I was to take the house, 
subject to the encumbrances upon it, at $3,000; but afterwards, find- 
ing that the encumbrances amounted to more than White supposed, 
he told me to take the house and do the best I could with it,and he 
would make it all right with me. I realized, in fact, about $500 
from it. He was also to let me have money, from time to time, as 
| should need it, and he gave up to me the $2,000 note. He subse- 
quently let me have, I think, about $3,500 in money. I made an 
absolute assignment of the Parsons claim to him and gave him a 
power of attorney to collect the money from the State Department. 
The aggregate amount of money received, including what I got out 
of the house, according to my best recollection, was from $7,000 to 
$7,500. Although the assignment was absolute on its face, 1t was 
understood and agreed between us that these sums were loans to me, 
and Mr. White, when he collected the money from the State De- 
partment, was to retain the money due him and pay himself liber- 
ally for his trouble and the use of his money and to account to me 
for the balance. I continued to get money from Mr. White upon 
the security of my Mexican claims. 


és. 
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50 Ou November 29, 1876, I borrowed from Mr. White $500 ; 

on the Slist of March. 1877, | borrowed from him $200, and 
on the 19th of June, 1877, he gave my son, in New York, a check 
for $4,275.25, and I made an assignment of the Standish claim to 
White and gave him a power of attorney to collect it. This assign- 


ment, although absolute on its face, was like the other transactions, 


with reference to the Parsons case—a borrowing instead of selling. 
I did not intend to sell the claim absolutely to Mr. White, and did 
not understand that I was doing so, but expected him to collect the 
money and then repay himself for his money and trouble and ae- 
count with me for the balance. I produce here the two letters from 
White to me in reference to the Standish claim, marked Exhibits A 
and B. The letters are both in the handwriting of White and were 
received by me from him. I know his handwriting well. 


Exurpit A. 
New YORK, January 26, 1877. 
R. H. Porter, M. D., St. Mare Hotel. 

DEAR Sir: I cannot make you any promise of any money on your 
security. If I do anything it will be on the basis of taking off that 
$1,500 second mortgage on the Brooklyn property. I see that they 
make a personal claim against me for the amount as having ac- 
cepted a deed which conveyed it subject to that mortgage, and if | 
do anything it will be to remove that claim, and about that I will 


see in due time. When are you coming to New York ? 
Truly yours, S. V. WHITE. 


Exuisit B. 


New York, Jay 14, 1878. 
R. H. Porter, 614 Thirteenth street, Washington, D. C. 
51] Dear Sir: The transaction in regard to the Mildred Stand- 
ish claim was that, November 29, 1876, I let you have $500; 
on March 31 I let you have $200 more, in Jersey City, and on June 
19, 1877, I drew a check for $4,275.28 to the order of your son, being 
$5,000, less the $700, and $28.72 interest. 
The check was No. 65723, on Bank of North America, N. Y. 
Truly yours, S. V. WHITE. 


I had given Colonel Joseph B. Stewart an order on Mr. White for 
$500, to be paid if White should sell the judgment. This order was 
to be paid out of the Parsons judgment. I learned last spring from 
Colonel Stewart that the order had not been paid. Being in bad 
health, and having confidence in White, I left everything to him in 
drawing up papers. I had no idea of selling the Parsons judgment 
unless I could get at least one-half it called for. 

I never understood I was selling it to White. In 1879 I borrowed 
$1,500 more of Mr. White. One Col. Million, of St. Louis, had gotten 


Si mnt, 
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hold of my papers in theStandish claim. I owed him some money, 
and therefore | borrowed to pay him and to get back the papers. 

Mr. White suggested that as he had a relative there who was a 
lawyer that I had better let him send the money, as Million and his 
attorneys might be overcharging me, which was the case. 

[ had faith in White, and that he would deal fairly with me and 
pay me when he collected my money at the State Department, until 
[ learned that he had been dealing with Musser and Pike & John- 
son, purchasing a pretended interest, | having frequently charged 
him that they had no interest. I then revoked all powers of attor- 
ney to Mr. White. See Exhibits 4 and 4’. 


EXHIBIT 4. 


t 
bo 


Powers of Attorney. 


Know all men by these presents that I, Richard H. Porter, of Lou- 
isville, in the State of Kentucky, have made, constituted, and ap- 
pointed, and by these presents do make, constitute, and appoint, S. 
V. White, of New York city, my true and lawful attorney, irrevoca- 
ble, for me ard in my name, place, and stead, hereby annulling and 
revoking all former powers of attorney or authorizations whatever in 
the premises, to attend to the settlement of the Mary Ann Conrow 
claim before the State Department. I hereby substitute him to do 
all and everything for me that I could or would dv if there in per- 

son, to receive the first payment made upon this claim 
(National only and to, from time to time, furnish any further evi- 
seal.) dence necessary or that may be demanded, giving and 
granting to my said attorney fuil power and authority to 
do and perform all and every act and thing whatsoever requisite 
and necessary to be done in end about the premises as fully to all 
intents or purposes as I might or could do if personally present at 
the doing thereof, with full power of substitution and revocation, 
and to receipt and sign all vouchers, hereby ratifying and confirm- 
ing all that my said attorney or his substitute may or shall lawfully 
do or cause to be done by virtue hereof. , 
[In witness whereof I set my hand and seal this 20th day of July, 


1878. 
[SEAL. | R. H. PORTER. 


‘Two witnesses who can write— 
WM. B. KERLIN, JR. 
JOHN C. DOUBT. 


53 STATE OF KENTUCKY, 


; > $8 

County of Jefferson, | 
Be it known that, on the 20th of July, in the year 1878, before 
me, the undersigned, a notary public in and for said county and 
State, personally appeared Richard H. Porter, to me well known to 
be the identical person who executed the foregoing power of attorney, 
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and, the same having been first fully read over to him and the con- 
tents thereof duly explained, acknowledged the same to be his act 
and aeed, and I have no interest, present or prospective, in the 
claim. 

In testimony whereof I have hereunto set my land and affixed 
my seul of office the day and year last above written. 

, WM. B. KERLIN, Jr, 

Notary Public, Jefferson County, Kentucky. 


ExHIBit 4’. 


Know all persons by these presents that I have this day revoked 
the power of attorney I heretofore gave 8S. V. White, of New York 
city, to attend to the settling of the Mary Ann Conrow claim before 
the State Department, which authority authorized him to receive 
and receipt for the first payment upon this claim only. Now, there- 
fore, as this power of attorney is likely to be misunderstood, I there- 
fore revoke all authority given 8. V. White or any one else in this case, 

Given under my hand and seal this Washington, D. C., May the 


olst, 1879. 
[ SEAL. | RICHARD H. PORTER. 


Mr. White wrote me he would take $12,000 for his interest and 
reassign to me all interest I had given him in these claims. I was 
willing to give it and asked the Secretary of State to pay him. He 

replied he would pay the money out on our joint receipt. « I 
54 had no thought of selling a judgment that called for $25,000 
for $7,000 nor one for $5,000 which called for $21,000. 

These judgments were mine, and had cost me much money, time, 
and trouble to prosecute them. 

But for my bad health I would not have made arrangement with 
anyone. I was afraid, however, I would not be able togive them the 
attention they would require. Having confidence in Mr. White, I 
left everything pretty much to him to fix, that he might do the best 
for us both that could be done, always believing that he would do 
me justice. 

I signed everything he asked me to sign, and came here twice to 
receive iny money when I supposed it would be paid to him, and 
had no suspicions until I learned on my last arrival of his purchas- 
ing the pretended interest of Pike & Johnson. 

It was too evident that these men had no interest to sell and too 
patent that White knew it when he made his pretended purchase, 
for he knew I had the original powers and contracts, besides the 
subsequent powers and contracts, from Mrs. Standish and 8. K. Par- 
sons; also the promise in writing from Mrs. Mary Ann Conrow. | 
had notified the claimants of Musser’s bad conduct,and had received 
assurances from them that they would protect me. I refer to letters 
of David Quiesenberry and Jackson L. Smith, guardian of Parsons 
and friend and attorney for Mrs. Standish. See Exhibits C and E. 
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Exuisit E. 
No. 56. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 
To all to whom these presents shall come, Greeting: 
[ certify that the paper hereto annexed is a true copy from the 
files of this Department. 
Oo In Li stimony whereof L. Krederick yi l'relinghuysen, sec- 
retary of State of the U. S., have hereunto subscribed my 
hname and caused the seal ol the Departm: nt of State to be affixed. 
Done at the city of Washington this 15th day of Jan’y, A. D. 1882, 
and of the Independence of the United States of America the one 
hundred and sixth. 


[SEAL. | PFRED’K 'T. FRELINGHUYSEN. 


RicuMonpb, Mo., March 13th, 1882. 

Dr. R. H. Porter, Washington, D. C. | 
Dear Srr: On the 2nd day of this month my daughter, Mrs. Con- 
row, received a communication from you, and also one from 
Winder, informing her of the part you had taken in her case before 
the joint commission on the part of the United States and the Re- 
public of Mexico. Up to that time we supposed R. H. Musser, of 
St. Louis, Mo., was conducting the matter himself, and knew not 
that any one else was interested, much less that he was acting for 
you. He never informed my daughter that he had an assistant, and 
we were much surprised at the information received from said letters 
and feared something was wrong. I immediately sent a brother of 
mine with the papers to Mr. Musser, and on my brother’s return | 
learned that you had the original power of attorney and contract in 
your possession, and that you and Musser were not conducting the 
case harmoniously. This I much regret, and fear unless you can 
settle the apparent misunderstanding and prosecute the claim vigor- 
ously all will be lost, and from the information you give me I think, 
if the case is properly conducted, Mrs. Conrow may get the means of 
a living and the parties conducting the case get remunerating fees. 
I learn from Musser’s letters that he has been corresponding 
o6 with Col. R. W. Johnson and Pike, attorneys-at-law, Wash- 
ington city, D. C., and in a letter from Col. Johnson to Mus- 
ser he, Johnson, says that he learns a Mr. Peugh is in the case, but 
does not mention the name of Winder ; Says ~ if it — still your desire 
he will now accept the offer and share equally the fees with you, 
provided you revoke the prior power of attorney and have new ones 
executed joining us with you by the parties.” On looking over your 
letter and that of Mr. Winder — the suggestion that a new power of at- 
torney be signed and forwarded, thereby revoking all others, sending 
a —, and also said that you sent a — contract, also to be executed. 
The power of attorney came, but no contract. This suggestion we 
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could not comply with until the old contract with Musser was done 
away with, for he was entitled under his contract to one-half of the 
award, if any, and to make another contract with a different party, 
giving him one-half of the award. You see by that arrangement 
we would have contracted the whole of the claim away and the 
little sum of nothing be left. I much regret that you did not notify 
us of your relation to this matter at an earlier date,so that we would 
have had time to, at least, make an effort to reconcile. If you have 
the papers properly assigned to you by Mr Musser I cannot see why 
that is not sufficient at least for the present; and if the commis- 
sion should make an award Congress will pass an act touching the 
distribution of the funds, and then Mr. Conrow will be fully pre- 
pared to do whatever may be required of him in the premises. In 
the meantime let me beg you to suffer no little misunderstanding to 
thwart the object contemplated. I also write a letter to our mutual 
friend, Hal. A. Camnys, asking his aid in the adjustment of the diffi- 

culties and his counsel in this matter asa friend of the father- 


o7 less and widow. I hope you will see Messrs. Pike & John- 


son at once and learn of them what part they are as- 
suming in the matter, if any, and propose to them to assist in the 
case if you think best, with the understanding that the fees received, 
if any, are all to be distributed to the attorneys in proportion to the 
umount of labor preformed. If in the meantime it becomes ab- 
solutely necessary to have a new power of attorney all we ask is 
that the old one be returned, and we will forwarded others without 
delay. I hope the interest I feel in the matter will be a sufficient 
apology for this hasty letter. [ hope to hear again from you soon, 
and learn that all is right, and prospects good for a nice award, and 
consequently good fees. 

Your ob’t servant, DAVID H. QUIESENBERRY. 


Dr. R. H. Porter, Washington, D. C. 


All the proof that had been gotten was by me or through me 
and all the briefs and arguments had been made by my counsel 
(Col. Winder), and I paid for them and for the printing of them, too. 

I can say on oath and in presence of God and man all that ever 
was done material and necessary from the commencement of these 
claims before the commission up to the rendition of the judgment 
therein was done by me or for me and my request and was paid 
for by me. 

And in all other like cases there was, I am informed, no judgment 
rendered for more than $12,000 by the umpire. 

Musser was never here until long after the judgments were ren- 
dered. Pike & Johnson had nothing to do with the cases until all 

material labor had been done in them that could be done. 
58 The memorials, proofs, briefs, and arguments had all been 

filed and the cases submitted before they had anything to do 
with the cases. ; 
RICHARD H. PORTER, 


a MRE yy 
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SamMuEL C. Pomeroy, a witness for the plaintiff, being first duly 
sworn, deposes and says as follows: 


My name is 8. C. Pomeroy, living temporarily in Washington, at 
1329 K St. N.W. At present Iam a laborer. I was for 12 years a 
member of the U.S. Senate from the State of Kansas. I have known 
Richard H. Porter for about 25 years. I became acquainted with 
him on the Kansas border of Missouri, and particularly in Jackson 
county. It was during our border troubles in Kansas in 1854 and 
in 1856. 

Porter was then engaged in freighting, and had large teams. He 
assisted me in buying cattle and horses, which were required at 
Lawrence, Kansas. 

The controversy there being between the free-state and the pro- 
slavery men, Dr. Porter and his brother both assisted me. In that 
way | became acquainted with him, and felt under obligations to 
him. 

Question 1. What was Dr. Porter’s standing there in the com- 
munity where he lived? 

Answer. Dr Porter stood well; was regarded perfectly responsible, 
and his word was as good as any man’s In the community. 

(). 2. What was his credit? 

A. He had rood credit, and was very highly esteemed. 

(). 3. Please state whether you were ever called upon by Dr. Porter 
to assist him in any way in the prosecution of any claims against 
Mexico before the mixed Mexican and American commission ; and, 

if so, please state what the cases were; what you did, if any- 
59 thing, in aid of procuring awards, and all you may know 
with regard to said cases. 

A. I was so called upon about the year 1875. . He stated that there 
were three cases before the commission of men from Missouri who 
had been killed in Mexico: the names were Parsons, Standish, and 
Conrow ; two of the cases I had some acquaintance with,and [slightly 
knew one of the parties. Mr. Porter explained fully to me the cases, 
and brought me a printed brief made by Mr. Chas. H. Winder. 
Being satisfied that they were meritorious, | followed the cases to 
the umpire, Sir Edward Thornton. I explained to him the high 
standing of General Parsons, whom I knew, and spoke of the orphan 
children being dependent. | urged that an unusual award ought 
to be given in these cases on that account. | had several visits to 
the house of the British legation upon this matter; at my last visit 
Sir Edward Thornton had the papers before him. I remember dis- 
tinctly that the papers were on his table. I learned that the usual 
award had been about $10,000 for killing a man. I remonstrated 
that such an award would be no compensation for the killing of such 
men, who were so valuableto their families. We discussed the matter 
at great length. I left the umpire impressed with the belief that a 
much larger award would be conceded in these cases, and informed 
Mr. Porter at the time about what they would be and the time when 
they would be announced. I learned subsequently that what I had 
stated proved to be true. 


ir 
— * 


a - — Ce Dye oe ae aie Be picspletie: 4 a # * P * " 
st — 


30 RICHARD H.'PORTER VS. STEPHEN V. WHITE. 


Q. 4. What were your personal relations with Sir Edward Thorn- 
ton up to that time? 

A. They were very good, indeed; perhaps, I might say, better than 

I have ever enjoyed with any other foreign minister. 
60 Q. 5. What, in your opinion—to what extent—were the 
awards in these eases influenced by your presentation of them 
to the umpire? 

A. When I represented to the umpire that Mr. Parsons had held 
high offices in the State of Missouri and had been spoken of as a can- 
didate for Governor, and that Standish was a civil engineer of high 
character and standing and a relative by marriage of Parsons, and 
that Conrow was a lawyer of eminence and ability, it seemed to’ 
make a decided impression, and I was told that such circumstances 
would be considered in making up the awards. 

Q. 6. Please state all of the persons who were repre sented in the 
prosecution of these cases, so far as you know. 

A. I understood distine ly that Dr. Porter had these cases and had 
written contracts to prosecute them, and that Mr. Winder had been 
employed by Dr. Porter; [ never heard of any other persons con- 
nected with their prosecution until long after the awards were ren- 
dered. 

Q.7. What,if anything, did you hear of Musser or of Pike & John- 
son in the prosecution of these cases—and I will include Peugh and 
Rittenhouse? 

A. I never heard of any of them until long after the awards had 
been rendered. 

Q. 8. State, if you please, whether you ever, at the solicitation of 
Dr. Porter and in his interest, made any effort at the State Depart- 
ment to procure the payment of his fees; and, if so, please state 
what you did and what vou learned there. 

A. I went several times to the Department of State and was referred 
to a gentleman by the name of O’Connor, whom I understood to be 

the law clerk of the State Department. I told him I came in 
61 the interest of Dr. Porter and at his solicitation to inquire 

about the payment of the awards in these cases above referred 
to. I was told that Dr. Porter was the attorney in the cases, and 
that they had been prosecuted to a successful result, but that no 
payment could be made until the Mexican government deposited 
the money for the purpose. My understanding was that when the 
awards were paid Dr. Porter would get his fees, which I understood 
to be one-half of the whole amount. Dr. Porter was the most per- 
sistent and diligent in coming to me—I venture more than fifty 
times—not only during the pendency of the cases before the awards, 
but since—very often since. 


S. C. POMEROY, 
15339 K Street, Washington, D. C. 
And afterward, on the 29th day of August, 1882, there was filed 


in said cause the following deposition in “the words and figures as 
follows, to wit: 
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District OF COLUMBIA, | ieee 
County of Washington, J ° 


In the Supreme Court of the District of Columbia. In Eq. 


Ricuarp H. PORTER ) 
rs. > No. TOO. 


SrePpHEN V. Waite. | 


Be it remembered that at an examination of witnesses on behalf 
of the complainant, begun and held on the twenty-sixth day of No- 
vember, 1881, and continued from — time, by adjournments within 
noted, until the 29th day of November, 1881, when the within depo- 
sition was taken on behalf of the complainant, I, Edwin Forrest, an 
examiner in chancery, did cause to be personally present at the office 

of 8.8. Henkle, Esq., No. 460 Louisiana avenue northwest, in 
62 the city of Washington, in said District, the within-named 
witness, due and sufficient notice having been given in writing 
to opposite counsel, as appears by a copy of same herewith attached 
and returned by me with the deposition. 
EDWIN FORREST, 


Examiner an Chance ry. 


Law Orrick, No. 328 4} Srreet, 
W ASHINGTON, D. C., Nov. 22, 1881. 
Stephen V. White, No. 8 Wall street, N. Y. 

Dear Sir: Please take notice that on Saturday next, at one 
o'clock p. m., at the office of Gen’l 8. S. Henkle, before Examiner 
Mandeville, we will proceed to examine such witnesses as may then 
and there be present on behalf of Richard H. Porter vs. Stephen V. 
W hite, in equity. 

S. S. HENKLE. 
J. J. JOHNSON, 


Nol’rs for Porter. 


I certify that I wrote and placed in the mail the above notice to 
Mr. White. 
Jan’y, 1882. 
J. J. JOHNSON, 
Of Counsel. 


(Copy.) 
In the Supreme Court of the District of Columbia. In Eq. 


RicHARD H. Porrer ) 
Us. » No. 70306. 
SrepHen V. Wurre. } 
Tuespay, November 29th, 1881—twelve (12) o’clock m. 
Met pursuant to adjournment. 
Present: S. S. Henkle, solicitor for the complainant; no one ap- 
peared for the defendant. 
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Whereupon Aaron VAN Camp, a witness produced on behalf of 
complainant, being duly sworn according to law, was examined,and 
testified as follows: 

63 By Gen. HENKLE: 

Question 1. You have stated your name to the examiner. What 
is your residence? 

Answer. Washington, D. C., No. 240 First street southeast. 

Q. 2. What is your business? 

A. Dentist. 

Q. 3. State whether or not you are going out of the country. 

A. Iam going to the Feejee Islands as United States consul. 

Q. 4. When do you expect to leave ? 

A. I éxpect to leave on the first of next month. I had thirty (30) 
days from the thirty-first of last month to get ready. 

Q. 5. How long do you expect to be abroad, out of the country ? 

A. About four (4) vears. 

_ Q. 6. I want to ask you if you are acquainted with the parties to 
this suit ? 

A. I have been many years intimately acquainted with R. H. 
Porter, plaintiff in this suit. 

Q. 7. Where did you know him ? 

A. I knew him first in Danville, Kentucky, in 1840. 

Q. 8. Have you known him ever since? 

A. Yes, sir; intimately. 

Q. 9. Do you know Mr. White? 

A. My acquaintance with Mr. White is very limited. I have met 
him in New York city, in his office, on one or two occasions. 

Q. 10. State whether you have any knowledge of business trans- 
actions involved in this suit between the complainant and the de- 
fendant; and, if so, please state all that you know about it without 

further interrogation. 
64 A. I received a dispatch from Dr. Porter, who was then in 

New York, in the winter of 1876—I was then in Washington, 
D. C.—requesting me to come to New York and assist him in trans- 
acting some business. On my arrival there he told me that he had 
placed some Mexican claims—some Mexican awards—in the hands 
of a man by the name of White, the defendant in this case, for sale, 
and had borrowed some money from him on these claims. He 
wanted me to go with him to White’s office and hear the conversa- 
tion that would take place in regard to the matter. I went to the 
office of Mr. White and was introduced to him. His oftice was No. 
8 Wall street, just below Broadway, on the left-hand side going 
down. While in the office the conversation came up about Dr. Por- 
ter’s borrowing several sums of money in the early part of the winter 
or fallof 1875. I heard different sums named. One hundred dollars 
($100), two hundred dollars ($200), and five hundred dollars ($500), I 
think, were named, and that Mr. White held in his hands a power 
of attorney as collateral security. The power of attorney was to sell, 
if possible; if not, collect these claims for Dr. Porter as his agent. 
Q. 11. Well, now, Doctor, which of these claims was that ? 
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A. The Parsons claim was named particularly. There were other 
claims named; but I do not think that there was any assignment 
or power of attorney given, but they were talked of. White held 
the Parsons claim as security for advances made to Porter, and said 
that he would take a house situated in Brooklyn. I went there with 
Porter, and the house was a brown-stone front one in Brooklyn, on 

an — [ think, but I forget the name now. 
65 Q. 12. Did you learn from the conversation of the parties 
how much money had been advanced at that time? 

[ think two thousand dollars (92,000) had been advanced up 
to that time, and Porter wanted more money, and White agreed to 
advance him more money upon condition that he would take that 
brown-stone house in brooklyn as a part of the advance. That 
house was subject to a mortgage, but White contended that the 
house was worth, over and above the mortgage, some two thousand 
dollars ($2,000) or three thousand dollars (33,000), perhaps, and 
White wanted Porter to take that as a part of the further advance. 
®. 13. Was that transaction consummated at that time ? 

A. No; I do not think it was. I do not think the house transac- 
tion was. I think it was consummated after that. 

14. What conversation did you hear, if anything, in regard to 
the assignment of these claims from Porter to White? 

A. When in the office a conversation came up about an assign- 
ment, and White wanted Porter to make to him an absolute assign- 
ment of the claims. Dr. Porter objected, unless he would give him 
a paper back stating that the assignment was only made as a 
security for borrowed money. That was the Parsons claim. Mr. 
White answered, saying: “I do not think it 1s necessary to have any 
paper of that kind between friends. We are friends and I am your 
agent, and why should you have any such paper?” 

I recollect that answer distinctly, because it impressed me a good 

deal at the time. I am under the impression that Mr. Porter 
66 made the assignment to Mr. White with that understand- 

ing; that itwas made to White as Porter's agent to transact 
this business. 


A. VAN CAMP. 


Sworn and subscribed to before me— 


EDWIN FORREST, Examiner. 


I, Edwin Forrest,an examiner in chancery, do hereby certify that 
the foregoing deposition was duly taken down by me and reduced 
to writing from the statements of the witness at the time and place 
in the caption hereof, and was afterwards by said witness read over 
in my presence and in the presence of such of the counsel as at- 
tended, and subscribed to before me, the said witness having been 
by me first duly sworn to testify to the truth, the whole truth, and 
nothing but the truth touching the matters at issue In sald cause. 

I further certify that I am not of counsel for any of the parties 
to said cause or in any manner interested therein. 

: EDWIN FORREST, 


Examiner in Chancery. 
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And afterward, on the 29th day of August, 1882, there was filed 
in said cause the following deposition on behalf of the complainant 
in the words and figures as follows, to wit: 


RicHarD H. PorTER 
vs. >No. — Eq. Doc. 
STEPHEN \. Wuire. } 


At an examination of a witness, held before me, an examiner in 
chancery, at’ the time and place indicated in the annexed notice, 
personally appeared before me Albert Pike, on behalf of the com- 
plainant, who, being first duly sworn, was examined by Mr. J. J. 

Johnson, ef counsel for the complainant, when the within 
67 deposition was written down by me from the statements 

made by the said witness and read to him and signed by 
him in my presence. 

Mr. J. J. Johnson appeared for the complainant; no one for def't 
White. | 

The annexed notice shows objections interposed to the testimony 
of said deposition by the def’t, Stephen V. White, and made part of 


the record. 
JOHN A. CLARKE, Examiner. 


in the Supreme Court of the District of Columbia. Equity. 
Ricuarp H. Porter vs. STEPHEN V. WHITE. 


To Stephen V. White, defendant, No. 8 Wall street, N. Y.: 


Please take notice that the complainant in this cause desires the 
evidence to be adduced in this cause to be taken orally, and will 
proceed to examine Hon. Albert Pike, before John A. Clarke, an 
examiner in chancery, at the office of said Pike, on Third street, one 
door above the Washington House, which latter house is on the 
corner of Pennsylvania avenue and Third street northwest, on Sat- 
urday next, at 11 o’clock a. m., to be used on the hearing of this 
cause, at which time and place you are hereby notified to attend and 
cross-examine said witness if you shall see fit 

Aug. 16, 1882. HENKLE & JOHNSON, 

Solicitors for Plaintiff. 


RicHarp H. Porter 
: v8. Equity. 
STEPHEN V. WGITE. 


The defendant, appearing in response to this notice for the 
68 purpose of objecting to the testimony, requests the examiner 
to note the following objections to all questions and answers 
of the witness Pike. 
1. Plaintiff has already taken said witness’ testimony and should 
have exhausted such testimony in the former examination. 
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3. The testimony of witness is sought to vary and contradict an 
assignment in writing by pretended contemporaneous and oral 
conversations at the time of the execution of said assignment, which 
is in violation of the rules of evidence. 


S. V. WHITE, Defendant. 


[In the Supreme Court of the District of Columbia. 


RicHARD H. PorTER ) 
Us. >No. — iq. Doe. 
STEPHEN V. WHITE. j 
AUG. 19, "82. 
Met pursuant to annexed notice. 
Present: Mr. J. J. Johnson, of counsel for complainant. 
Whereupon General ALBERT PIKE, a witness of lawful age pro- 
duced on behalf of the complainant, being duly sworn, deposes and 
Says : 
examined by Mr. JOHNSON: 


My name is Albert Pike; I reside in this city and am an attorney 
and counsellor at law; [ am acquainted with the defendant, 8. V. 
W hite—that is to say, | saw him once, some years ago, in the office 
of the firm of which I was a member, in this city, and in my room 
over the office. 

He came from New York at that time, at our invitation, for the 
purpose of making some arrangements with us and Col. Richard 

Musser in regard to his and our interest in the fees due in 
Oo the three cases—Standish, Conrow, and Parsons—before the 

Mexican and American Commission, in which the umpire 
gave awards in their favor. 

I was called down to the office and found him there. After talk- 
ing a little about the manner in which he became interested in the 
fees, by advances made to Dr. Porter, and saying that he had made 
up his mind, after reading our statement and other papers, that he 
had better come down and buy us out, he inquired how much we 
would take for our interest in the fee; the whole fee was 50 per 
cent. of the amount awarded in each case. Col. Musser replied, “ We 
will take $40,000 cash.” To this Mr. White answered, “ Oh, that 1s 
more than one-half the fee will come to.” I then said to him, 
“What will you give us?” His reply was, “] haven't figured it 
up.” Isaid to him, “Suppose you figure it up, then, and see what 
you will give.” He turned around to the table near which he was 
sitting, made calculations a while on paper, laid down the pen, and 
said, “ I’ll give you $30,000 cash.” This wes just about what one- 
half of the fee was worth at the time in cash, deducting the interest 
by way of discount on the deferred payments, as I calculated it 
afterwards. After consulting together a few moments we and Col. 
Musser accepted his proposition and sold to Mr. White, for $50,000 
in cash, our interest, whatever it might be, in the fee, and gave him 
an assignment thereof accordingly, which was delivered to him and 
which will speak for itself. 
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Q. State, if you please, what was your understanding as to wha 
the interest of your firm and Musser was in the fees. 
A. I had read over with great care a few days before all the 
70 letters and papers in our possession or of which we had copies 
in relation to the question between Porterand Musser for the 
very purpose of satisfying myself as to what Col. Musser’s interest 
and ours was in the fees. We claimed our interest through and 
under Musser. My conclusion was that Musser was entitled to one- 
half of the fee only and Porter to the other half,and | had so told 
my partners, and thatif the case were submitted to me as chancellor 
upon those papers and letters—upon all the facts—I would so decide 
against my own interest, and therefore I was willing to sell, and in- 
sisted that we should sell, if we could, for cash, our interest in the 
fee of 50 per cent. for the present cash value of the one-half of it. 
This is the whole story about the sale and purchase. 


ALBERT PIKE. 


Sworn to and subscribed before me this 19th day of August, A. 
D. 1882. 
JNO. A. CLARKE, Examiner. 


August 19th, 1882—Testimony on behalf of the complainant 
closed before me. 


JNO. A. CLARKE, Examiner. 


Cross-examination by Jno. A. Clarke, examiner. 


And afterwards, on the 2d day of Dec., 1882, there was filed in 
said cause the following deposition of S. V. White in the words and 
figures as follows, to wit: 


For Plaintiff. 


STaTE OF New YORK, 
City of Brooklyn, County of Kings, 


I, Stephen V. White, being duly sworn, do make oath and say: 
I reside at 210 Columbia Heights, Brooklyn, Kings Co., N. Y.; am 51 
years old, nearly, and am a banker and broker, at 8 Wall St., N. 
Y., by occupation. I know the plaintiff and have known him 
71 since Feb’y, 1876. The assignments made under which I 
received any title which plaintiff, Richard H. Porter, might 
have had in the awards of S. Kearney Parsons vs. Mexico and S. 
Mildred Standish vs. Mexico, respectively, on Sept. 20th, 1876, and 
June 14th, 1877, were not nor were either of them intended as 
pledges or security for the return of any loan of money whatever, 
either seven thousand five hundred dollars or any other or different 
sum. : 
The transactions, given in detail, by which I was induced to pur- 
chase said Porter’s interest therein were the following: 
On or about Feb’y 1st, 1876, one R. H. Gallaher, then and now of 
New York city, but formerly of Richmond, Virginia, introduced 
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plaintiff to me, at my office in New York, and they wanted to bor- 
row, upon the exemplification of the record of the award of 8. Kear- 
ney Parsons vs. Mexico and upon what purported to be original 
contract and power of attorney direct from Parsons to plaintiff, the 
sum of $2,000, one-half of which plaintiff should receive in cash 
and the other should be placed to the credit of Gallaher as a margin 
for operations in stocks, for the joint benefit, so far as profits were 
concerned, of plaintiff and Gallaher. 

I lent the money, taking Porter’s note, dated Feb’y Ist, 1876, due 
June 4th, 1876, taking a very informal assignment of Porter’ $ In- 
terest in the award, not to myself, but leaving the assignee a blank. 
Porter drew either $1,000 or $1,050, and Gallaher had the remainder 
as a margin In an account, which he very promptly lost. Not one 
cent of the money came to me, directly or indirectly, except a few 
dollars commissions on purchase and sale of stocks as afuresaid, 

which commissions were one-eighth of one per cent. on the 
42 par value of stocks bought or sold, being twelve dollars and 

a half for buying or selling ten thousand dollars’ worth of 
stocks. 

When the note fell due it was not paid, but, per contra, plaintiff 
seemed more in need of money than when the note was given. 
When I lent the money aforesaid I charged it to bills receivable on 
my ledger. 

Both the plaintiff, as principal, and George H. Giddings, formerly 
of Texas, now of Washington city, as his agent, were actively en- 
listed in an attempt to sell the award, to pay me the $2,000 and get 
the balance for use in allaying a raging impecuniosity with which 
both were apparently affected. 

About September 10, 1876, they joyfully announced to me that 
they had got an agreement for its sale or a loan of $5,000 on it. 
Meanwhile their need for money was most pressing, and they im- 
portuned me for $500 to bridge over an immediate pressing want, 
which appeared intensified by the glamour of the wealth which 
was “so near and yet so far.” On September 11, 1876, I let plaintiff 
have $500, and charged same on my books to “ transient loans.” 
September 15, 1876, I let him have $1,500 more to further bridge 
over pressing necessity, and charged that sum to “transient loans” 
on my books, so that, in‘all, the plaintiff owed me $4,000 and in- 
terest, secured by pledge of his original papers and exemplification 
of the Parsons award, with an assignment in blank of Porter's in- 
terest. 

Then the hoped-for sale or loan or whatever was to usher in the 
golden age of plaintiff’s affluence was announced to have fallen 
through, and he incial prospects again grew “dark as Erebus.” Be- 
fore that m: iny offers of sale had been made to me at 50 per cent. of 
face value of award for Porter’s interest, which I had steadily re- 

fused. 
73 [ finally offered him what he owed me ($4,000 and in- 
terest) and $3,000 additional in cash, and a brown-stone-front 
house on La Fayette avenue, Brooklyn, which was mortgaged for 
seven thousand five hundred dollars, and which I held at $12 000, 
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but would probably have sold for $10,000 cash if offered me, for his 
interest in the award. 

He went and looked at the house. He told me that he consulted 
with a Brooklyn real estate agent or agents, and, after due consider- 
ation, he accepted it. He directed me to make the deed to his son 
to prevent its attacliment by his creditors, which I accordingly did. 
I would not pay for it antil he had executed an assignment to me, 
coupled with the substitution of myself as attorney-in-fact for Par- 
sons, the original of which is on file in office of Secretary of State. 
Upon the execution of this assignment and substitution of myself 
as attorney I paid him $3,000 cash; gave him up his note; deliy- 
ered deed for the house and lot’in Brooklyn to his son, Fred. k. 
Porter. I then opened an account on my ledger in the name of 
“ Mexican claim acc’t,” and debited it with $3,000 eash, $2,000 note 
to Porter, and $2,000 transient loans of Porter. On the other hand, 
I credited bi!lls receivable $2,000 note of Porter, and credited trans- 
ient loans-$2,000 loans of Porter, which with the $3,000 cash check 
balanced. 

The real estate was not on my business books, being an outside 
investment, and the price realized for that did not appear on my 
ledger. 

There was no understanding or agreement, express or implied, 
then or ever afterward, that he was to have any interest further in 
the award assigned to me or that I should have in the land con- 

veyed to him. He sold the real estate without consultation 
74 with me and (it is needless to add) kept all the money with 

out accounting to me or informing me what he got. Ihave ex- 
emplified copies of my deed to his son and of his son’s deed to a Mr. 
Cantoni, with a letter from plaintiff himself saving that he had sold 
the land. I will, if requested, produce the exemplified copies of 
deed and the original letter. 

The transaction in the matter of the assignment of plaintiff’s in- 
terest in the Standish award was all conducted by correspondence. 
He had left his pretended title to'an exemplified copy of award in 
that case with me. He and Giddings, whom (strange to say) the 
$3,000 cash had not made permanently easy in finance—he and 
Giddings had hawked it about Wall street till the mention of it was 
fairly discordant. Nobody would buy it. Nobody would lend upon 
it as collateral, and plaintiff, as usual, was hard pressed for just a 
little money. 

Like a good-natured fool, I let him have at one time $500, and at 
another time $200, upon the faith of its pledge in my hands by an 
informal assignment in blank, as the other had been left, as before 
stated. 

This money was advanced in the winter of 1876 and 1877. Plain- 
tiff left here, or rather kept away from New York, and sent for me: 
to come to see him in Jersey City, which I did, I think, in Febru- 
uary, 1877, and from that time until long after the assignment was 
made I never saw him. In June, 1877, he was in Louisville, Ken- 
tucky, keeping up a running fire of letters in regard to the Standish 
award, desiring me to sell it or buy it or borrow on it or loan on it, 
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or do anything to give him money. ‘These letters I have, and will 
produce them on the trial if desired. 
75 On June 9th, 1877, I wrote him a letter, the original of which 
[ called for to be used on the trial, or in default, I will read 
a letter-press copy which I have, saying I did not want the award, 
but 1f $5,000 would be of more use to him than his interest in it, I 
would buy it for $5,000 and deduct the $700 which he owed me, with 
interest, paying cash for the balance. On June Lith, 1877, he tele- 
graphed me an acceptance, which telegram I have and will produce 
it, if desired, on the trial. 

[le also wrote me a letter, the original of which I will produce on 
trial, if desired, a copy of which I attach as Exhibit A. 

I drew the assignment, substitution as attorney, and affidavit of 
performance of services and the value of same, as shown by original 
papers on file in Sec. of State’s office, and sent to him for execution 
with letter accompanying it, for the original of which I ask, and in 
default will produce letter-press copy. 

The papers were returned executed by his son, Fred. K. Porter, 
and he handed me letter of June 16th, 1877, — original of which 
[ will produce, and copy of which is attached as Exhibit B. Upon 
receipt of papers, duly executed, | drew check No. 65723 on Bank of 
North America for balance of $5,000, less loans $700, interest $24.72, 
dated June 19th, 1877, for $4,275.28. ‘The original check I will pro- 
duce, if desired. Upon this check Fred. Kk. Porter drew the money 
in my presence, as it was necessary to identify him before the bank 
would pay him. 

That there was any secret or open agreement or understanding, 
expressed or implied, that he should have any further interest in 
the awards from that time till the day of judgment ts, to state it 
mildly, not true. 

[ received very voluminous correspondence from plaintiff, 
6 In which he very many times alluded to sale to me. I ap- 
pend copy of one as Exhibit C and will produce originals 

on trial. 

The securities were bought at a price higher than they were worth 
if Porter had owned them. They bad no fixed market value, either 
in New York or Washington. When it became known that | had 
bought them very many were offered me, which I declined to buy, 
although they stood ready to sell cheaper than I had bought. W hen 
[ came to examine into the condition of the awards I found that 
they were all pledged in St. Louis for an amount which it cost $2,629 
to set fre re, and an examination of the State De partment disclosed 
that the plaintiff never had any title to e ‘the r of them, and I was 
compe ‘led to buy up the title of the assignees of record for $50,000, 
which sum also embraced payment for the award of Conrow vs. 
Mexico. All the money paid plaintiff by me was obtained from me 
by false pretenses, and I claim a decree for the respective sums, 
with interest from the date of payment, on the final trial of this 
cause. 

Since the commencement of this suit two Secretaries of State, Hon. 
James G. Blaine and the present Secretary of State, have paid me 
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the installments then due, against the protest of said plaintiff and in 
opposition to and overruling his title. 
S. V. WHITE. 


Sworn to before me June 28, 1882. 
B. F. BLAIR, 


Notary Public. 


Exurpit A. 
LovISVILLE Ky ./June 11th 1877. 


S V White Esq No. 8 Wall St New York 
Dear Sir: Yours 9th inst. received and contents noted. | 
77 telegraphed and accepted your proposition and accepted it 
now. It is not necessary for me to say to you that I would 
- not have done so if I could well have avoided it. I dont believe 
however that I would have done so if any one else had made the 
offer. 
1 would have tried to made some other arrangement, but you delt 
with me with a fairness that fiew have done therefore if I am to 
loose and some one is to make I don’t know of any one in New York 
or any place else should want to make than yourself. 

You will find me ready at any and all times ready to do or assist 
you in any way that may be in my power for your kindness to me. 
I hope by the time you get this to have received the papers from 
vou for me to sign. 

Since I have made up my mind to sell at your offer I am anxious 
to have it done as soon as possible. 

Yours truly R H. PORTER 


P.S. If anything should be wanted in the papers my son can 
correct for he is fully authorised to do any and all things I could do 
myself. 
Yours > i 2 


Exuisir B. 


LovisviILLeE Horer Lovuisvitt June 16th, 1877 
Col. S. V. White No. 8 Wall Street New York. 


Dear Sir, This will be handed to you by my son Fred K Porter. 
He has the papers in the Standish case and also Draft, not knowing 
the exact amount I draw: for [ have sent the papers to him,—any- 
thing he does it is the same if I had done it—he is authoris to act for 
me in everything. therefore if there is anything wanted he will, 

supply it and make any correction that may be necessary. | 

78 did not receive the papers until late yesterday evening or you 
would have had them before 
Very respectfully yours R H PORTER. 
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Exuisir C. 


Wasuineton D. C. July 28th 1879 
S. V. White Esq 

DraAR Sir I have done everything in my power to ade you in 
getting your money. I have faught off every pretender until Mr. 
Evarts is willing to pay you and me the money that each are en- 
titled to. 

I sold you my interest in the Parsons and Standish claims. I 
have protected that interest. Mr. Evarts is willing, as I understand 
‘the matter to pay you those two claims. The only question is who 
is entitled to the Conrow claim. 

I know I am according to all law and equity. If you had keep 
clear of those men Pike and Johnson you would have had no 
trouble. 

You know Judge O’Connor is your friend he has said your trading 
with them did not better your title, on the contrary was a disad- 
vantage. You made this mistake, tis clearly a mistake for I can 
imagine no other case from the unfriendly feeling you manifest. I[ 
would have given anything [ had If you had not purchased from 
them It has been my ruin If you had continued as you com- 
menced we would have had no trouble. I am sustained in all I ever 
told you viz I stated that there was no one who had any interest in 
my fees in the Standish and Parsons claims. 

I have been fully sustained in that by the Secretary and Judge 
O’Connor MacManus Pugh and Winder to the contrary whos alledge 
interest in this matter has been disregarded by the State Depart- 

ment, My attorney assures me that he will dismiss those 
79 injunction suites, as soon as they are called. They will settle 

the matter now at the State Department disregarding there 
frivolous ciaims If you will agree as to how it shall be done with 
my attorney Mr. Trescot and we will bind our selves not to claim 
anything but what law and equity will give us 

Respectfully (Signed) R. H. PORTER 


P. S. I would rather have sacrifised every interest I had than this 
should have occurred I soled to you hoping to make a friend and I 
am in no condition to be contentious and claim that which is mine, 
but under the sircumstances it is my duty to defind my self, of any 
intention to decieve or misrepresent the facts, in these cases. And 
now if you will shake off all feeling about this business and look at 
the facts as they are I will bind my self to abid your decision. 


Yours (Signed) BR. i. F. 
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Cross-Interrogatories to be Propounded to Stephen V. White, the Defendant. 
In the Supreme Court of the District of Columbia. 


RicHarD H. PorTerR 
US. > Equity No. 7536. 
STEPHEN V. WHITE, 


Question 1. How much money had you loaned Richard H. Porter 
up to September 20, 1876, and June 14,1877? If said money was 
loaned from time to time prior to said dates, give the various sums 
and the respective dates, and at what rate of interest and how were 
said loans secured. 

Answer. I had loaned $4,000 prior to September 20th, 1876, as fol- 
lows: Feb’y 2d, 1876, $2,000; Sept. 11th, —, $500; Sept. 15th, 1876, 

$1,500. These sums were all loaned at 7 per cent. interest 
80 and were secured by the deposit of what claimed to be origi- 

nal contract and power of attorney from 8. Kearney Parsons 
to R. H. Porter, with an exemplification of judgment and assign- 
mentin blank from Porter. On Nov. 29th, 1876, I loaned him $500, 
and March 3lst, 1877, 1 loaned him $200, at 7 per cent. interest, and 
took an informal assignment in blank or pledge of what purported 
to be the original contract and power of attorney, with an exempli- 
fication of the record in the case of Standish vs. Mexico. 

Q. 2. You say, in your examination-in-chief, that you loaned 
plaintiff $2,000; one-half you paid him in cash and the other was 
placed to the credit of R. H. Gallaher as a margin for operations in 
stocks. Please state if you did not receive, out of the sum left to 
speculate upon, $300 that Gallaher individually owed you. 

A. In answer to your second cross-question I state that I did not 
receive $300 or any other sum that Gallaher individually owed me 
out of the $1,000 left as margin on the account named. 

Q. 3. State whether or not, when plaintiff’s note became due, what 
was done. 

A. In answer to 3d cross-question I state when the plaintiff’s note 
came due | made an unsuccessful attempt to get plaintiff to pay it. 
Nothing occurred except that. I held it till it was paid, in settle- 
ment of purchase-money for the pretended interest of plaintiff in 
award. 

Q. 4. Did you, when the $2,000 note came due, lend the plaintiff 
any more money; if so, how much, upon what security, and what 
rate of interest? 

A. In answer to 4th cross-question I state that when the note 
came due I did not lend plaintiff more money. The note ma- 
tured May 4th. I lent him the first money after that, Sept. 11th, 

1876. 
81 Q. 5. Give your reasons for saying that Gallaher was plain- 
tiff’s agent. 

A. In answer to 5th cross-question I state that I am not aware 
that I have claimed or stated that Gallagher was agent for plaintiff. 
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I do not know of such agency, and so cannot give reasons for so 
stating. 

Q. 6. On the 11th of Sept., 1876, how much money was due you 
from plaintiff; whether the same was paid, or did you lend him on 
said 11th of Sept., 1876, more money; if so, how much, and upon 
what security ? 

A. In answer of 6th cross-question I state: On Sept. 11th, 1876, 
there was owing me from plaintiff $2,000, and interest from May 
4th, 1876. I lent him $500 more on that day, and then he owed me 
$2,500 and interest. He owed it on the Parsons award, as before 
stated. 

(). 7. On the 15th day of Septem ber, 1876, how much did said 
Porter owe you; whether any payment was made to you on that 
day; or if you loaned him more money, state the amount, for what 
time, and upon what security. 

A. In answer to 7th cross-question [ state that on the morning of 
September 15th plaintiff owed me $2,500 and interest; nothing was 
paid me then or at any time by Porter in money ; on that day I lent 
him $1,500 on call upon the Parsons award. 

Q. 8. If you lent him any more money from and after the 15th of 
September, 1876, state how much, when the same became due, and 
upon what security. 

A. In answer to 8th cross-question I state: On November 29, 1876, 
Il lent him $500, and on March 31, 1877, $200, both on call on the 
Standish award, as before stated. 

Q. 9. Upon which award were all of the above-named sums ad- 

vanced ? 
82 A. In answer to the 9th cross-question I state that the fore- 
going answers specifically answer that question. 

Q. 10. Was not the house you have mentioned in chief encum- 
bered for nearly or more than $9,000? 

A. In answer to the 10th cross-question I state: The house was 
encumbered for $7,500 and interest from the then last past semi- 
annual interest day, and no more. 

Q. 11. Did not Porter notify you that he only received $1,500 net 
after paying off all liens upon said house ? 7 

A. In answer to the 11th cross-question I say, No. 

Q. 12. How much money in alldid you loan Porter on the Stand- 
ish award, and when ? 

A. In answer to the 12th cross-question | state: This question is 
fully answered in my former answers. 

Q. 13. Did not Porter leave with you, at the time of the negotia- 
tions, the powers of attorney and contracts from Standish aud Par- 
sons to himself; if so, what has become of them ? 

A. In answer to the 13th cross-question I state: Yes; he had them, 
and attached them to the assignments, and they were filed with the 
Secretary of State. 

Q. 14. Please produce the receipt for the $2,625 and all papers con- 
nected with that transaction. 

A. In answer to the 14th cross-question I state that I do not 
have any receipt for the $2,625. I will produce on the trial the note 

7—221 
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of $1,625 unpaid. The other $1,000 was evidenced by a note of 
Giddings, endorsed by Porter, which Giddings paid afterwards. 

Q. 15. Give the names of the persons to whom you paid $30,000, 
and whom you designate as assignees. 

A. In answer to the 15th cross-question I state that the 
83 persons designated as assignees by meare Richard H. Musser 
and Pike & Johnson. I paid $15, 000 to each of these parties. 

Q. 16. Did you ever lend said Porter any money on the Conrow 
award ? 

A. In answer to the 16th cross-question I answer: No. 

Q. 17. Did you ever purchase or pretend to purchase of said Por- 
ter any interest whatever in the Conrow award ? 

A. In answer to the 17th cross-question I state: No. 

Q. 18. Did not you know that the time you purchased of Messrs. 
Pike & Johnson and Musser that you were simply purchasing what- 
ever interest Musser had in said awards? 

A. In answer to the 18th cross-question I state: I did not know 
that I was purchasing only the interest Musser had in those awards; 
on the contrary, 1 was purchasing whatever interest Musser and 
Pike & Johnson had in them. 

Q. 19. Were you not informed at the time by Gen’! Pike, of the 
firm of Pike & Johnson, that that was all they were selling you, to 
wit, Musser’s one-half interest in the fees in said awards? When 
did you purchase of Pike & Johnson and Musser ? 

A. The 19th cross-question is objected to as seeking to explain a 
written contract by contemporaneous parol conversation. Subject 
to this objection I answer: No; neither Pike nor Musser pretended 
to limit their interest. They sold to me one-half of the fees. They 
all claimed that they owned the whole fee. Musser asked $20,000 for 
his half and Pike & Johnson the same for theirs. I bid them 
$30,000. They asked a few minutes to consult and accepted, giving 
ine a written assignment of their entire interest, which will best 

express what they sold me and to which I refer. The absurd- 
84 ity of the falsehood which seems to have been cheerfully put 

forward and sworn to assuming that [ am not a fool as well 
as a knave (that they sold me only half of the fee) is shown by the 
simplest possible calculation one-half of the fee, after taking out 
expenses of the U. S. commission, is less than $36,000 in Mexican 
yold. Mexican gold in this country averages 3 per cent. discount 
or, say, $15.50 for doubloons ($16.00). That would make the half fee 
less than $34,700, payable in instalments of less than $2,600 per 
year, or an average of more than six anda half years from Jan- 
uary 31, 1877, and then, owing to 31 instalments having been paid 
in having an average of o$ years to mature, this would not have 
paid over 3 per cent. simple interest on the money, and would have 
kept me waiting eleven years from January 31, 1877, before I would 
have received back the money paid out. If I am esteemed fool 
enough to have made such a contract as that — trust this litigation 
will raise my standard of intelligence in the mind of the man be- 
lieving it. I purchased the claims of Musser and Pike & Johnson 
in February, 1879. 
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Q. 20. Have you not a letter written to you by Gen. Pike stating 
that such was the fact? If so, please attach hereto a copy of said 
letter. 

The 20th cross-question is objected to because it calls for hear- 
say evidence, viz., the unsworn statement of a man not a party to 
the litigation, not even made at the time of the transaction. Sub- 
ject to exception to competency Ianswer: Yes; I think I have. If 
so, upon examination of the files, I will produce the original of in- 
spection on the trial of this case and to be used in evidence if held 

to be competent by the chancellor. 
85 Q. 21. Do I understand you to mean that all the interest 
you have in the Conrow award wyzs purchased from Pike & 
Johnson and Musser? Am I correct ? 

A. In answer to 21st cross-question I answer: I desire to be so un- 
derstood. 

(). 22. In 1877 did you not write to Porter that he would have to 
look after the collection of the Conrow award himself? 

A. In answer to 22d cross-question I say: No; not in 1877; I 
think, however, I did in 1878. 

Q. 25. I wish to know if you want to be understood in saying 
at the various times you have named when you lent Porter the re- 
spective sums named that he was financially embarrassed, with no 
money to meet his necessary wants, or do you mean that he had 
means, but was temporarily embarrassed ? State fully his financial 
responsibilities. 

A. In answer to 23d cross-question I answer: Ido not know Por- 
ter’s financial responsibility. When I commenced dealing with him 
[ supposed him to have property, but to be cramped for ready 
means. Subsequent and more intimate knowledge of him has led 
me look upon him as the most transcendent dead-beat, financially, of 
all my acquaintances, although the number is large,and they differ 
only “as one star differs from another in magnitude.” 

(. 24. Have you not sworn in your answer to the bill filed by 
Mc Mi anus, being In equity cause No. 6382, to the following : 

‘This defe ndant, further answering, denies that any assignment 
or pretended assignment was ever made by defendant Reater’ to this 
defendant of the claims of Conrow vs. Mexico.” 

A. In answer to 24th cross-question I state that I have not 
86 the papers in McManus vs. White, 6382 eq., before me, but I 
think I swore in substance as stated, and if I neglected it 

then I make it sure by so swearing now. 


7 


S. V. WHITE. 


Sworn to before me this 21st day of July, 1882. 
JAMES KE ~ EY, 
Notary — i Ba ». (No. 4). 


SSRs 
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And afterward, on the 14th Dec., 1882, there was filed in said 
cause the following motion to suppress certain portions of depositions 
of White and Pike in the words and figures as follows: 


Supreme Court of the District of Columbia. 

Ricn’p H. Porter, Plaintiff, 
vs. - Equity, 

STePpHEN V. WHITE. j 
The defendant, S. V. White, moves the court to suppress so much 
of the deposition of the witnesses, S. V. White and Albert Pike, as 
calls for the conversations of the witnesses at the time of the assign- 
ment of the interest of Rich’d H. Musser and Pike & Johnson to de- 
fendant White because such conversations are incompetent to vary, 
explain, or contradict the written assignment then made. 
S. V. WHITE, 
Def’ t, Pro. Se. 


536. 


And afterward, on the 30th of Dec., 1882, there was filed in said 
cause a motion to strike out portions of answer of witness, R. H. 
Porter, in deposition in words and figures as follows: 


Supreme Court of the District of Columbia. 
RicHarp H. camel | 


v8. Kq., 7536. 
STEPHEN V. Warre. } 
Defendant moves the court to strike out from deposition of 
87 Richard H. Porter on the 3d page, before the signature of 
witness, these words: “ Mr. White wrote me he would take 
$12,000 for his interest and reassign to me all interest I had given 
him in these claims ”— 
1. Because the letter will best disclose what was written in it. 
2. The testimony seeks to give the contents of a written document 
without proof of its loss. 
S. V. WHITE, Pro. Se. 


And afterward, on the 30th of Dec., 1882, there was filed in said 
cause a motion to suppress a portion of the testimony of witness 
Pike in the words and figures as follows : 


Supreme Court of the District of Columbia. 


LICHARD H. Porter 
Us. > E Q., 7036. 
STEPHEN V. WHITE. 

The defendant moves the court to strike out the last question and 
answer of deposition of the witness, Albert Pike, taken August 19th, 
1882— 

Because said question calls for and said answer gives a conclusion 
or understanding of witness and not the facts of the : assignment of, 
witness’ interest to defendant. 


S. V. WHITE, Pro. Se. 


rw<cy 
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And afterward, on the 30th of December, 1882, there was filed in 
said cause affidavit of the genuineness of exhibits in the words and 
figures as follows: . 


Supreme Court of the District of Columbia. 


RicuHarp H. Rorrer 
U8. Equity, 7536. 
STEPHEN V. WHITE. 


I, Stephen V. White, do state on oath that the atlached let- 
88 ters, being letters of Richard H. Porter, dated, respectively, 
January 24th, 1877, March 25th, 1879, Mareh 17th, 1879, 
March 18th, 1880, June 3d, 1877, May 15th, 1878, May 5th, 1878, 
were all sent by said Porterand received by me by due course of mail ; 
that they are all original, and the signatures are all that of plain- 
tiff, with which I am well acquainted, and that the signature of 
Frederic K. Porter is genuine; that it was made by said F. K. Por- 
ter while acting as agent for plaintiff in respect to his transactions 
in such agency business, and that the same are filed to be used as 
exhibits on the trial of this case. 
Further affiant saith not. 


S. V. WHITE. 


Subscribed and sworn to before me December 30, 1882. 
R. J. MEIGS, Clerk, 
By M. E. CLANCY 
Ass’t Clerk. 


Sr. Marc Horet. 
WASHINGTON, D. C. Jany 24th 1877 

Dear Str Pardon me for troubling you so often but it is impor- 
tant to know wether you can lone me $500 or $600 for a shorte time 
I ain satisfied that all the questions in the relations to transfers will 
be satisfactorly answered in a fiew days. Judge R. Rayan one of the 
Judges of the Alabama commission is examining that question. in 
full; and will give an opinion. 

Which opinion will be equivelent to the Secretary of State as he 
is doing it at the request of the Secretary there is but one opinion 
about it here now. but still it is thaught but to have an official 
opinion 

You will do mea greate favour to make me this lone I will sell 
and pay you as soon as it can be done 

I am compellad to have this money as you know and you will 
make me feel so much better, I was about to say happy, that would 

be too much to feel all at once.: 
SY Pleas let ne hear from you as soon as you get this. I am 
willing to pay and liberally, help meif youcan I have over 
three hundred thousand dollars of good claims and judgements, and 
am more than confident I will be able to pay you Let come what 
may I believe it wont be more than a week or ten days before I can 
despose of my claim Just as soon as Congriss gets through with this 


' 
: 
) 
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Election question, it is thaught they will dispose of a greate deal of 
business 

If you can grant me this lone I would be glad you would give 
Mr. Keye the money to pay Mr King which is something over a 
hundred dollars The $500 Giddings got on my account and this that 
I am asking for make out a note for all and it here and I will fix it, 
or authorise me to draw upon you. Do this for me and I will save 
you all trouble in my power in looking after the Parsons matter 
(which I will do any how) | 

I am sorry [ could not do as Mr Giddings wished me But when 
the claim is sold I will do that and more for him. I have no ob- 
jection to help him, when I have the money, but to assume to pay 
for him depending upon a contingency I dont think it is right to 
you nor is it doing justice to myself and family I hate very much 
to have to hyposheate that claime even for my self and would not if 


I could help it, 
Yours truly R H. PORTER 


INTERNATIONAL Hore 
3 New York Febver 9th 1877 
Col. S. V. White 

Dear Sir I leave this evening for Louisville and expect to re- 
turne here in a fiew weeks with my family, and perbapes will remain 
there all spring and Summer. I have changed property with a Mr 

I would give you his name if I could, but Mess Candy & 
90 Cook can tell you all about it. I have made this trade ata 

sacrifice, and with too object one to releive myself and to re- 
leive you from anxiety and trouble, I am anxious to sell or borrow 
money on the Standish claim. If Col Giddings can effect this let 
him do so. You must protect me all the time He already owes 
me over Twelve hundred dollars. If he sells or borrowes he will ex- 
pect more than a broker in the shape of a lone. 

He expexs to borrow $5,000 from some one if he does You can 
let him have a $1,000 by taking his note due at the same time the 
lone is made If he sells I will let him have more, of course I will 
have to pay brokerage, If anything is done telegraph and write 
I then can tell better what todo I want to help the Col; and will 
do so when I can, for he will be able to pay after while. 

Now that I have relieved you from responsibility in the House I 
may want you to help me some My return to Washington will be 
for your benefite as well as mine There is money in those claims 
I will know before hand what is to be done by the Gove, as to there 
payment I want an honest man to deal with Such as I regard you 
If you will enter into this with me I will make you money with 
but little out lay I would have seen you to day but was very sick 
last nigh and: not well today Then to rase money to go home on 
has keep me busely employed. Write to me 242 Broadway, Louis- 
ville Ky. 

Yours truly R. H. PORTER 


In haste 


J 
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Sr. Marc Horer 
WASHINGTON, D. C., Jany 30th 1877 

Dear Str Yours 29th inst reed as to the difficulty about 

91 the House. I am willing to do almost any thing in my 

power and would make you a proposition if I knew what 

would suit you. I willing to let you have the house back at much 

less than I took it at as lam not able to pay the $1,500 morgage 

now. Make me an offer If it is within my power to relieve you 

from trouble and anxiety I will do so that you may depend upon 
I repeate make me an off. 


Yours truly R. H. PORTER 
Col S V White New Yorke 


Tue Expsirtr, WAsHINGTON, D. C., 
March 25, 1879. 
S V. White, Banker &c. 

Dear Six: I reply to your proposition, I have to say that if you 
withdraw your opposition, and consent that some responsible gen- 
tleman here may receive the drafts, draw the money and pay you 
there from the sum mentioned, the whole thing can be accomplished, 
and thus and the litigation now in progres here. Otherwise it will 
be sometime before the end can be reached. 


Respectfully yours R H. PORTER 


Wasuineton D C March 17th 1879 

ColS V White 

Dear Sir I dislike to foree myself uppon anyone situated as I 
am. It becomes necessary that I should understand my position 

[ dislike to do or say anything unless | know what effect it 1s to 
have. ‘The Secretary I understand will pay the money out that he 
has on the Mexican claims in a few days. 

[ desire to know what effect the course you have taken is to have 
upon my in the Conrow claim. 

While I had Musser Pike and Johnson to contend with I under- 
stood what I had to depend upon and well knew what I had 

to do. 
92 [t is very different now and I am at a loss to know what to 
do, let people say or think what they pleas. I know I am en- 

titled to the fees those Mexican claims, and every word I stated 
in my Brief (which I sent you) is true To loose the interest that I 
had believed I had secured in these claim will leave me more 
than ruined an I never would have parted with the interest in the 
other two to you. Had I not felt safe and secure in this other, and 
but for your action in purchasing an interest they never had J was 
safe. The difference in contending with them and you is very 
greate, In one I was nerved and ready for anything. With you T 
am unmanded. They Slandered and lied |: Lid their plans to robe 
me well knowing what they were doing By oily tungs and deep laid 
plans they have “decieved you. So you see my situation is very 
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different. Therefore pleas let me know what your purposes are 
before I will feel compelled to take some steps to protect myself. I 
have had the kindest feelings for you and have felt under very 
greate obligations Therefore would dislike very much to do any 
thing you would disapprove of. But I am too pore to let the only 
hope I for the future pass from me by the acts of those men. 
Yours truly R H. PORTER 


THe IMPERIAL, WaAsHINGTON, D. C. 
March 18th 1880 
S. V. White Esq No 8 Wall St New York 
Sir I am now ready to comply with your proposition of March 
‘24th 1879, and accepted by me, to deliver to me the assignments 
received from me in the Case of Mrs Mildred Standish vs 
93 Mexico and S Kearney Parsons vs the same, upon the pay- 
ment of $12000 and returne to me all papers as per proposi- 
tion above referred to. 
Please let me hear from you at once, I remain 
Respectfully Yours 


R H. PORTER. 


LovuisvILLE Ky June ord 1877 

S V White.Esq New York 

DeAR Sir: I have not heard a word from you Since I left New 
York I was in hopes you would sell or conclude and take my claim 
and felt some-what confident you would do so 

I am bound to raise money and have nothing but claims to rase 
it from. I have some good and large claims that I can calculate 
upon. collecting them within a year The Hamilton claim is one of 
them and is if properly attended to can curtainly be amung the No 
reported to next Congress In no instance has Congress failed to 
make appropeations to pay all claims allowed by the South, Claims 
Commission 

My interest is 40 per cent in the gross amount of that clam, 15 per 
cent will all expences that I will incur in prosecuting that claime 
The most of which I have already paid, The 15 from the 40 leave 
me 25 clear If you will furnish mea fiew thousand dollars I will 
transfer such an interest as you will double every dollar you let me 
have and perhaps much more If you can posibly spare the money 
I can make it to your interest to do so with the risk of loosing If 
the payment is delayed longer than the adjournment of next Con- 
gress it will be from the neglect of the persons attending to the 
claims. I will give my word it shal not want for that If I am able 
to be about at all. To complete this claim Some of the testimony 

was taken away from Washington The Commission require 
94 me to bring those witnesses to Washington City & before 
them Which I want to doin July or August Just as soon as 

Ican get themtocome Capt Hari one of the most important one in 
the No, was here yesterday He said he will be ready to go The last 
of June or in August The Capt is the imploy of the Government 
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and can only go when he can get leave. Excuse for taking up so 
much of your time I wanted to explain this matter was to give you 
an idea of it I can make a large amount of money for you without 
but little out lay at the Same time it will help me and put me in 
Situation in the course of time that I can be of assistance to you’ If 
you will take the Standish claim you can have it for 30 per cent. 
this is confidential and I do not make it to any one else and will 
not unless compelled to do so to rase money. I am detained here 
on account of my wife’s expected sickness. But think I can leave 
the last of this month. I hope you will let me hear from you as 
soon as you get this If you will take hold of this matter you will 
make money sure and enough to make it an object Yours truly 


R H PORTER 


WASHINGTON May 13th 78 
Col S V White 
Deak Sir I am trying to find a Sertificate of deposite I took with 
me to Ky. 1877 Thetime I got som money from you You gave 
me a check on your Bank Please let me know the name of the Bank 
also let me know if I took one from you any time in 1877 before 
June Let me hear from you as soon as you get this 
Yours truly ) 
Rk H PORTER 
614—13—Street 


95 WasuHineaton D. C May 14th 1878 
Col S V White New York 

Dr Cor I wrote to you the other day about Draft or Sertificate of 
deposit Did you send mea draft any tim from the Ist of January 1877 
to June 20th the same year, Send me the name of the Bank You 
gave me check on The last time I was in New York, that year and 
had any money transactions with. In 1877 and before June 20th | 
had a Sertificate or Draft that 1 got from you or purcheased it with 
money I got — you. If your Books will show what time that was 
that will help me to find the Draft or Sertificate | am Sorry to 
trouble you so much The Ist Nat Bank Louisville is giving me this 
trouble and is claiming to have purchased a Sertificate that I did 
not have, but I did have one if I can find it, that | purchased the 
last time I was in New York. 1877 & before 20th of June please let 
me hear from you as soon as you can. Yours Truly 


R. H. PORTER No 614-18 St. 


W AsHINGTON, May Sth 1878. 

Dear Wuire I wrote to you last week not having received an 
answer I thaught I would write a gaine Col Giddings told me you 
were from home. Please send me the Million papers my note to 
him & contract &e anything should happin to you or me no one 
would understand them. You have my papers in the Mrs Conrow 
claim you had better draw up a paper send it here and let us ar- 
range that also. I hope to get some money before long and pay 
8—221 
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you until that is done let us arrange it as it should be done, so there 
will be no misunderstanding If I could rase the m oney i would 
purches the Standish claime back from you provided you would 
sell Did I have a draft or draw upon you for any money last 
96 June, Since I have had a misunderstanding with the Ist 
Nat Bank at Louisville about $500 Sertificate or letter of 
credit from the 4 Nat Bank N Y It seems to me that I drew upon 
you or had a check of yours about that time. Pleas let me hear 
from you as soon as convenient | hope to hdve money soon to pay 
that $750 God knows I wish I had it now It would give me more 
pleasure to send it to you than any thing I can think “of now 


Yours truly R H PORTER 
Direct 614. 13 Street 


OFFICE OF CantonI & Co., BAnKeERs, 35 WALL St 
New York Feby 9th 1877 

S V White Esq New York City N Y 

My Dear Sir: Will you be so kind as to hand me the search 
you had made in the Laffyett Av property You spoke of sending it 
to me but I suppose you have forgotten to do so I neglected to say 
to who’m you should hand it 

Mr Cantoni has purchased the property and desires to have the 


search. Respectfully &c 
FREDERICK K. PORTER 
97 And afterwards, on the 7th of February, 1883, there was 


filed in said cause the following stipulation : 


Ricuarp H. rape 
v8. Equity, 7536. 
STEPHEN V. Wuire. } 


In above cause it is stipulated that all letters and papers and ex- 
hibits on file in this case or in the cases of McManus vs. Porter, 
Peugh vs. Porter, and Chiles vs. Porter, heretofore tried in this court, 
may be read in evidence, subject to all proper exceptions as to com- 
petency and materiality of the evidence, all objections as to formality 
of proof being waived. 

S. V. WHITE, Pro Se. 
S. S. HENKLE, 
J. J. JOHNSON, 


Solicitors for Comp. 


And afterward, on the 8th of February, there was filed in said 
cause the following copies of letters used in evidence in the words 
and figures as follows 
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98 RicHaARD H. Porter 
vs. > Equity, 7536. 
STEPHEN V. WHITE. } 


Copies of letters read in evidence in the foregoing cause on the trial 
February 7, 1883, on the part of defendant, all having been shown 
as sent or delivered to plaintiff: 


l. 
Junty 28, 1876. 

This will witness that [ hold an assignment from Dr. R. H. Porter 
of one individual half of tiie claim of S. K. Parsons against Mexico, 
being for $50,500, gold, which assignment is made to secure the sum 
of $2,000 advanced by me to said Porter, and will be reassigned upon 
the payment of said advance and interest. 

(Signed) S. V. WHITE. 
2. 
JUNE 97H, 1877. 
R. H. Porter, M. D. 

Deak Sir: Your letters have been received. Your son also called 
to-day. I could not sell your voucher at any price. [am not able 
to buy it myself, but if you would rather have $5,000 cash than the 
voucher I will take it, and I do not want it at that, because I am not 
able to spare the money without great inconvenience. If you want 
to take that offer you may telegraph, and I will forward proper 
papers transferring the whole thing and making me attorney, Xc., 
and on the execution I will pay your draft for balance due you. 

Truly yours, S. V. WHITE. 


2 
vu. 


JUNE 121TH, 1877. 
R. H. Porter, M. D., Louisville, Ky. 
Dear Srr: I send with this paper in the matter of the as- 
99 signment of the Standish claim ; you see | make them very 
specific to myself and I shall immediately lodge the whole of 
the papers in the State Department. As there was a question of the 
minor children I have had an affidavit drawn showing that one-half 
was a fair compensation in the case for the work done by you. 
Please execute the affidavit as well as the assignment in the presence 
of two witnesses. You ought to get this in time to execute and re- 
mail Thursday. If so lean have your money in Louisville on Mon- 
day. 
Truly yours, S. V. WHITE, 
ee Per J. BROWNELL. 
4. 
Marcu 24ru, 1879. 
R. H. Porter, Washington, D. C.: 
I will reassign all the interest I received from you for $12,000, and 
give you up your notes beside for more than $3,900. 


Yours truly, S. V. WHITE. 
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Marcu 247TH, 1880. 
Richard H. Porter, care of Imperial, Washington, D. C. 

Srr: Iam in receipt of yours of 18th instant, and have not be 
fore written, for want of time to — you justice. Your letter might 
have been a surprise to me but for the fact that nothing that you 
could do (except always an honest action) would now surprise me, 
and but fora copy of a letter forwarded to me from the Department 
of State by a certain Mr. Matchett, who signs himself as your attor- 
ney, which letter bears date February 25th, 1880. 

By the copy of said letter so forwarded I learned that your 
100 = attorney aforesaid had turned the calcium light of his legal 
acumen full upon this case, and was then and there accept- 
ing a proposition eleven months and one day old, which you, in 
vour childlike simplicity and innocence, had expressed yourself 
unable to comply with at the time, by letter duly written by you 
and received and retained by me. As a medical man, why didn’t 
you suggest to him that the period of gestation extended beyond 
eleven months would be without precedent in the books, and that a 
bargain could scarcely be born from connection with a proposition 
at so remote a period. 

But did it ever occur to you that my proposition was not that you 
should leave $12,000 in the Secretary of State’s office, but that you 
should pay that sum. I have no doubt but what you will leave the 
money in the Department of State so far as you are concerned 
through all time. I wanted you to pay it. You have left it already 
for over three years. I feel that your attorney should be known as 
matchless, not Matchett, and that a proper forum for the exhibition 
of his powers would give him a reputation for acumen equal to 
your own well-known love of and reputation for truth. 

So much for the phase of the case as presented by the letter on 
file in the State Department. 

Now for your own proposition, and I am going to write it very 
carefully, so that you can file this letter also in the State Department, 
as it will make pleasant reading to go duwn in the national ar- 
chives. i 

You say, “Iam now ready to comply with your proposition of 
March 24th, 1879, and accepted by me, to deliver to me the assign- 
ment received from me in the case of Mrs. Mildred Standish vs. 
Mexico, and 8S. Kearney Parsons vs. the same, upon the payment of 

$12,000. é 
101 Well, now, I do not want to be mean with as worthy a man 

as youare. lam going to waive all the questions of the 
eleven months’ gestation and all that sort of thing, and come right 
down to business. [am going to be more liberal than you ask. 
I recognize that a counsellor who has been kept out of his fees as 
long as you have from those you claim in these cases, must be, in 
the language of pious men from your State who do not like to “ swear 
with a great big D ’ what such pious people would call ‘dog- 
oned hard up” and a litile saving of $2,000 ound come handy. ‘ 
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And I am not going to ask you, knowing full well as you do on 
which side of the Hudson river Sing Sing is—I am not going to 
ask you witu your delicate nervous organization—to come to New 
York. 

But here is what I will do. If on any day between now and 
April 3d, 1880, at 12 o’clock noon of said day, you meet me in per- 
son or by attorney at Taylor’s Hotel, within the jurisdiction of the 
good State of New Jersey, in the city of Jersey City, and then and 
there will pay me or cause to be paid to me the sum of $10,000 in 
gold, silver, or nickels, U.S. legal tender, or national bank notes, 
or in a certified check on any bank in the city of New York, I will 
reassign all the right and title ever received by assignment from 
you of, in, and to the two claims mentioned, viz, Mildred Standish 
vs. Mexico and S. Kearney Parsons vs. Same. (Said document of 
reassignment may be drawn by your own attorney, and may con- 
tain all the habendum and tenendum clauses which he would natur- 
ally putin. I will only add that this is made in that lovely spirit 
of compromise so characteristic of me, and because I do not want 
to have the name of cheating you. 

But, Richard, you must be prompt. No eleven-months 
102. = child in this. Name your day, on any day you please, up to 
April 3d proximo, at noon. Give me twenty-four hours’ 

notice of your intention, and the thing shall be done. 

Nota Bene-—Confederate money will not be received. All other 
currency is good to me. 

Faithfully and truthfully yours, 


S. V. WHITE. 


And also, on February 8th, 1883, the following was filed in said 
cause : 
RicHarRD H. Porrer ) 
v8. >In Eq. No. 7536. 
STEPHEN \V. Wurre. } 


In this case, by consent of counsel, the demands of defendant for 
return of purchase-money and upon notes set out in answer is with- 
drawn without prejudice to the right of defendant White to sue on 
the same at law. 

CHAS. C. JAMES, Justice. 


And afterwards, on February 27, 1883, there was filed in said 
cause a decree in words and figures as*follows : 
In the Supreme Court of the District of Columbia. In Eq. 
RicHARD H. Porter ) 
vs, » No. 7936. 
SrepHen V. Wurre. } 
‘This cause came to be heard at this term, and was argued by 


counsel ; on consideration whereof the court finds that the plaintiff 
° . . * a . ™ ° 
is entitled to the one full, equal half of the attorneys’ fees in the 


62 RICHARD H. PORTER Vs. STEPHEN VY. WHITE. 


awards against Mexico by the joint United States and Mexican 
commission in the case of Mary Ann Conrow, referred to in the bill 
and proceedings in this case, and the defendant is entitled to the 
other half. It appearing to the court that the defendant 
103. White has been recognized by the State Department as en- 
titled to the whole of the said attorney’s fees in said award, 
and that he has already been paid by the State Department from 
the instalments heretofore paid by Mexico upon said award the 
following sums at the times following, to wit: On the 5th day of 
May, 1851, $8,896.81; on the 11th day of April, 1882, $1,806.06, and 
that there is now on hand in the State Department the sum of 
$1,806.06, applicable to said attorney’s fee in said Conrow case, and 
that there are seven more annual instalments to be paid by Mexico 
upon said award, it is, this 27th day of February, 1883, ordered, 
adjudged, and decreed that the said defendant do, within five days 
from this date, pay to the solicitors of said complainant Porter the 
one-half of the said sums by him heretofore received upon said 
_ awards, with interest thereon at the rate of six per cent. per annum 
from the times of payment to him as aforesaid, to wit, $4,448.41, 
with interest from the 5th day of May, 1881, and $903.03, with in- 
terest thereon from the 11th day of April, 1882; that said defendant 
assign and transfer to the plaintiff, by such form of conveyance as 
will be recognized by the State Department, the one equal half of 
the payments yet to be made by Mexico upon said awards applica- 
ble to attorney’s fee, including the amount now in said Depart- 
ment applicable to said purpose, and that the defendant pay the 
costs of this suit within ten days, or that in default thereof, as well 
as in default of the payment of the amount found due to the said 
Porter, execution do issue therefor as upon judgment at law. 
CHAS. C. JAMES, Justice. 


bs 


104 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, SUPREME COURT OF THE 
District oF CoLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on file 
and of record in said office, and that said originals together consti- 
tute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 28th day of 
March, 1884. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 
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Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 28th day of March, 1884. 

D. K. CARTTER, [seat.] 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, Rh. J. Meigs, clerk of said court, hereby certifiy that David K. 
Cartter, whose genuine signature is subscribed to the foregoing certifi- 
cate, wus, at the time of signing and attesting the same, chief justice 
of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 28th day of 
March, 1884. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, JR., 
Assistant Clerk. 
[Seal Supreme Court of the District of Columbia. } 


105 Proceedings before supreme court of the District of Columbia, 
in general term. 


Monpbay, October 1st, 18853. 
Present: Chief Justice Cartter and Justices Hagner and Cox. 


Monpbay, December 24, 1883. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Hagner and Cox. 


Ricoarp H. Porter, Complainant, 
v8. 7536, Equity Docket. 
STEPHEN V. Wurre, Defendant. 


This cause come on to be heard at this term, and was argued by 
counsel ; and thereupon, on this 24th day of December, A. D. 1883, 
upon consideration thereof, it is found by the court that the equities 
thereof are with the defendant, and that the respective awards of 
S. Kearney Parsons against Mexico and Mildred Standish against 
Mexico were not assigned and delivered by the plaintiff to the de- 
fendant as security for the return of money, and that the plaintiff 

is not the assignee of any portion of the award of Mary Ann 
106  Conrow against Mexico, but that the defendant, Stephen V. 
White, is the assignee in his own right of a moiety of each of 
the said three awards ; wherefore it is ordered, adjudged, and decreed 
by the court that the judgment and decree heretofore entered in favor 
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of plaintiff against the defendant on February 27th, 1883, in the 
special term, be, and the same is hereby, vacated, annulled, and held 
for naught, and the bill herein is dismissed,and that the defendant, 
Stephen V. White, do have and recover of the plaintiff, Richard H., 
Porter, his costs herein expended, taxed at $—, and that he have 
execution therefor as in a suit of law, and to said order the plaintiff 
prays an appeal to the Supreme Court of the United States, which 
is allowed. 
By the court: 
D. K. CARTTER, 
Chief Justice. 


In General Term. October 16, 1884. 
Present, presiding: Justice- MacArthur, Hagner, and James. 


PORTER 
vs.  »7536, Equity Dock. 21. 
WHITE. 


Bond of appeal by complainant Porter to Supreme Court U. S. 
allowed to be filed in the penalty of two hundred and fifty dollars. 
By the court. 


107 = In the Supreme Court of the District of Columbia, the 20th 
day of October, 1884. 


RicHarp H. Portrer 
v8. No. 7536. 
STEPHEN V. WHITE. 


In error. 


Know all men by these presents that we, Richard H. Porter and 
Edwin Harris, are bound unto the above-named Stephen V. White 
in the sum of two hundred and fifty dollars, to be paid to the said 
Stephen V. White, his executors or administrators ; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals and dated this 20th day of October, 1884. 

Whereas the above-named Richard H. Porter has prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above suit by the said supreme court of the Dis- 
trict of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Richard H. Porter shall prosecute his said appeal to effect 
and answer all damages and costs, not to exceed the sum of two hun- 
dred & fifty dollars, if he shall fail to make good his plea, then 
this obligation shall be void; otherwise the same shall be and re- 
main in full force and virtue. _ 

RICHARD H. PORTER. [seat. 
EDWIN HARRIS. none 
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Sealed aud delivered in presence of— 
GEORGE M. HARRIS. 


Approved by order of the court. 
1884, Oct. 23. } 
D. K. CARTTER, 
Chief Justice. 


LOS AUTHENTICATION OF RECORD. 
Clerk’s Ce rtificate 


CLERK’S OFFICE, SUPREME COURT OF THE 
District OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on file 
and of record in said office, and that said originals, together with that 
portion heretofore filed in the clerk’s office of the Supreme Court of 
the U.S., constitute the record of the proceedings of said court in 
this cause. 

Witness my hand and the seal of said court this 23 day of Octo- 
ber, LSS4. 

[Seal Supreme Court District of Columbia. } 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Assistant Clerk. 


Endorsed on cover: Dist. of Columbia supreme court. No. 221° 
Richard H. Porter, appellant, vs. Stephen V. White. Filed 27th 
April, ISS5. 
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335 Know all men by these presents: 

That whereas, on the twelfth day of Mareh, A. D. 1874, 
S. Kearney Parsons, of Jefferson City, Missouri, did execute a 
certain power of attorney of that date, whereby Richard H. Por- 
ter was authorized and empowered by letters irrevocable to 
prosecute a claim of said Parsons against the Republic of Mexico 
before the Joint Commission of the United States of Ameriea 
and the Republic of Mexico, which said power is hereto attached 
and for reference made a pirt hereof as A, and which con- 
tinued a full power of substitution: and whereas on the same 


. 4 , " >. ' ’ . i +] + : . _ . > 7 " 
day said Parsons and said Porter made their certain contract 
1 : ! , . oo. ‘ scr Ps " “r 4 . . | ; ,4 } : +3 e 
signed by eich of them, whereby it was avreed that in considera- 

: j ii . , ’ . 
on of the services which said Porter agreed to render and of 


ti 

the expenses of prosecution of s1idelaim which he agreed to pay, 
that heshould be by the sxid Parson: Cri] loyed to prosecute said 
claim and to receive one-half of the net } 's of said claimas 
compensation therefor, which sum the said Parsons .thereby 
agreed to pay, as will fully appear by reference to the original 
contract which is attached hereto and for reference made B; and 


} 


whereas, such proceedings were had in said ciuse that on No- 
veinber 25th, 1875, judement was rendered by the umpire in said 
cause in favor of said claimants avaiist the Repubtlie of Mexico 
for the sum of fifty thousand five hundred dollars, with interest 
on the five hundred dollars from August 15th, 1865, payable in 
gold, as will fully appear by reference to a transeript of the 
judgment in said cause which is hereto attached and for refer- 
ence marked C; and whereas the said Porter is desirous of as- 
signing all his interest in the premises and of substituting 
Stephen V. White, of New York city, as attorney-in-fact, to re- 
ceive, colleet. and receipt for all the s1xid moneys as the same 
Inay become payable: 

Now, therefore, this instrument witnesseth that I, the said 
Richard H. Porter, by virtue of the power in me vested under 
and by virtue of the said power of attorney referred to herein 
us A, have made, constituted, substituted, and appointed the said 
Stephen V. White, of New York, the true and lawful attorney- 
in-fact, irrevocable, of the said S. Kearney Parsons, to do and 
perform all and every lawful act in the further prosecution, re- 
ceipt, and collection of said claim which I, the said Richard H. 
Porter, might lawfully do in the premises, if personally present, 
with full power of substitution, hereby ratifying and confirming 
every such lawful act as he, the said attorney, may rightfully do 
in the premises. 

And I, the said Richard H. Porter, in consideration of the preim- 
ises and of fifteen thousand dollars to me in hand paid at or be- 
fore the ensealine or deliv ry of these presents, the receipt 
whereof is hereby acknowledged, have sold, assigned, transferred 
and set over, and by these presents do set over unto the said 
Stephen V. White all my right, title,and interest in said award, 
and any or all sums of money or other benefit or advantage that 
may be had or obtained by me by reasen of said award, and by 
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the said agreement or power of attorney of the said 8S. K. Par- 
sons, and I do hereby covenant to and with the said 
336 Stephen V.White, his executors, administrators, or assigns, 
that my interest in said award under the agreement afore- 
inentioned is fully one-half the face thereof and more, and that 
1 have not received and will not receive any payment, and have 
not done and will not do anything to hinder the said Stephen V. 
White from collecting or realizing the same. 
In witness whereof, I have hereunto set my hand and seal, this 
20th day of September, 1876. 


ean apenas 


R. H. PORTER. 
In presence of— 
JONATHAN BROWNELL 
G. H. GIDDINGS. 


STATE OF NEw YORK, 
City and County of New York, § 


rad, 


On this 20th day of Sept., A. D. 1876, personally appeared be- 
fore me Richard H. Porter, to me personally known, and known 
to me to be the individual described and who executed the 
foregoing instrument, and he acknowledged to me that he exe- 
cuted the sae as his act and deed and for the purposes therein 
mentioned ; he also acknowledged that he executed the said in- 
strument as the attdrney-in-fact for the said 8S. K. Parsons, and 
as such for the act and deed of the said 8S. K. Parsons, and he 
acknowledged to me that he executed said instrument for said 
S. K. Parsons as his act and deed and as his attorney-in-fact, and 
for the purposes therein mentioned. 

In witness whereof, | have hereunto set my hand and alflixed my 
Official seal, this 20th day of Sept., 1876. 

[SEAL. | GILBERT SMITH, 
Notary Public (268), NV. Y. County. 


Power of Attorney. 


Know all men by these presents, that S. Kearney Parsons, son 
and heir-at-law of M. Monrow Parsons, deceased, of Jetferson 
City, in the State of Missouri, have made, constituted, and ap- 
pointed, and by these presents do make, constitute, and appoint 
Richard H. Porter, of Washington city, D. C., my true and law- 
ful attorney irrevocable for me and in my name, place, and 
stead, hereby annulling and revoking all former powers of attor- 
ney or authorization whatever in the premises, to prosecute 
before the Joint Commission of the United States of America 
and the Republic of Mexico, a certain claim now pending before 
that commission for the killing and robbing of my father, M. 
Monrow Parsons, in the Republic of Mexico, and being now of 
lawful age to act in my own behalf, I hereby especially -revoke 
and annul a power of attorney heretofore given to one R. H. 
Musser, of St. Louis, Nissouri, bearing date the 20th day of 
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December, 1869, by Jackson L. Smith, of Jefferson City, Mis- 
souri, then the curator of my estate; and I also hereby revoke 
and annul any and all other power of attorney which the said 
Jackson L. Smith may have given to any other person or per- 
sons whomsoever, and to, from time to time, furnish any 
further evidence necessary or that may be demanded, giviug 
and granting to my said attorney full power and au- 
Sed thority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and 
about the premises, as fully to all intents and purposes as | 
might or could do, if personally present at the doing thereof, 
with full power of substitution and revocation, and to receipt 
and sign all vouchers, hereby ratifying and confirming all that 
my said attorney or his substitute may or shall lawfully do or 
cause to be done by virtue hereof. 
[In witness whereof, I hereunto set my hand and seal, this 
twelfth day of March, eighteen hundred and seventy-four. 
S. K. PARSONS. [1. s.] 
(A.) 
Two witnesses who can write: 
Fr. M. WINSTON, Jr. 
N. CALLAN. 


Disrricr oF COLUMBIA, ! 
County of Washington, j 


AS. 


Be it known that en this twelfth day of March, in the year 
eighteen hundred and seventy-four, before me, the undersigned, 
a notary public in and for said county and District, personally 
appeared S. K. Parsons, to me well known to be the identical 
person who executed the foregoing letter of attorney, and the 
same having been first fully read over to him, and the contents 
thereof duly explained, acknowledged the same to be his act 
and deed, and that I have no interest, present or prospective, in 
the claim. 

In testimony whereof, I have hereunto set my hand and af- 
fixed my seal of ollice, the day and year last above written. 

[SEAL.] N. CALLAN, 
Notary Public. 


This agreement, made and entered into this 12th day of Mareh, 
1874, by and between S. Kearney Parsons, son of Monrow M. 
Parsons, deceased, party of the first part, and Riehard H. Por- 
ter, of Washington city, party of the second part, witnesseth : 
That it is agreed by and between the parties to this agreement, 
severally subscribed thereto, that the said party of the second 
part is employed and empowered to prosecute under the Joint 
Commission between the United States of America and the Re- 
public of Mexico the claim of S. Kearney Parsons, son and heir 
of M. M. Parsons, deceased, against the said Republic of Mexico. 
The said purty of the second part is to pay all expenses and to 
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receive half of the net proceeds of said claim after deducting 
the expenses of the said prosecution. 

Iu witness whereof, we have set our hands and seals this day 
and year first above written. 
K. PARSONS. [SEAL. | 
. H. PORTER. [SEAL.] 


St. 


seein 


(B.) 

Witness : 
J. M. WINSTON, JR. 
S. E. NEWGENT. 


These men live—. 
Jefferson City, Mo, 
Kansas City, Mo. 


338 UNIreD STATES OF AMERICA, DEPARTMENT OF STATE. 


To all whom these presents shall come, Greeting : 
I certify that the documents hereto annexed are true copies 


, from the files of this Departinent. 


_In testimony whereof, I, William M. Evarts, Secretary of State 
of the United States, have hereunto subscribed my name and 
caused the seal of the Department of State to [be] affixed. 

Done at the city of Washington, this 15th day of February, 
A. D. 1881, and of the Independence of the United States of 
America the 105. 

[SEAL. | WM. M. EVARTS, 
Secretary of State. 


Know all men by these presents, that whereas, on the 8th day 
May, 1874, Mildred Standish, widow and relict and executrix of 
Austin M. Standish, deceased, and guardian of Richard Adol- 
phus Standish, Austin D’Arey Standish, and Monroe Parson 
Standish, infant heirs of Austin M. Standish, of the county of 
Cole, State of Missouri, did execute a certain power of attorney 
of that date, whereby Richard H. Porter was authorized and 
empowered by letters irrevocable to prosecute a claim of said 
Mildred Standish in her own right and as such executrix and 
guardian, against the Republic of Mexico, before the Joint Com- 
mission of the United States of America and the Republic of 
Mexico, which said power is hereto attached, and for reference 
made a part hereof as “ A,” and which contained a full power 
of substitution; and whereas on the same day siid Mildred 
Standish, in her own right and as executrix and guardian afore- 
said, and said Porter made their certain contract, signed by 
each of them, whereby it was agreed, that in consideration of 
the services which said Porter agreed to render, and of the ex- 
penses of prosecution of said claim, which he agreed to pay, 
that he should be, by the said Mildred Standish, in her own 
right, and as executrix and grardian aforesaid, employed to 
prosecute said claim, and to receive one-half of the net proceeds 
of said claim as compensation therefor, which sum the said 
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Mildred Standish, in her own right as exeecutrix and guardian 
aforesaid, thereby agreed to pay, as will fully appear by refer- 
ence to the original contract which is attached hereto and for 
reference made * B;” and whereas such proceedings were had 
in said cause, that on March 12th, 1875, judyment was rendered 
by the umpire in said cause in favor of said claimants against 
the Republic of Mexico for the sum of forty-one thousand five 
hundred dollars, with interest on five hundred dollars 
from August 15th, 1865, payable in gold, as will fully ap- 
pear by reference to a transcript of the judgment in said 
cause, Which is hereto attached, and for reference marked “C;” 
whereas said R. H. Porter did make large disbursements and 
rendered services to said Mildred Standish, acting in her own 
behalf ard as executrix and guardian aforesaid, the reasonable 
value of which was fifty per centum of such amount as might 
be and Was recovered inthe premises, ea will fully appear by the 
ulidavit of said R. H. Porter, which is hereto attached, made 
a part hereof, and for reference marked “ 1);” 

And whereas the said Porter is desirous of assivning all his 
interest in the premises, and of substituting Stephen V. White, 
of New York city, as attorney in fact, to receive, collect, and 
receipt for all said moneys as the same may become payable: 

Now, therefore, this instrument witnesseth, that I, the said 
Richard H. Porter, by virtue of the power in me vested, under 
and by virtue of said power of attorney, referred to herein as 
“A,” have made, constituted, substituted, and appointed the said 
Stephen White, of New York city, the true and lawful attor- 
uey in fact, irrevocable, of the said Mildred Standish, in her 
own right and as executrix and yuardian aforesaid, to do and 
perform all and every lawful act in the further prosecution, re- 
ceipt, and collection of said claim, which I, the said Richard H. 
Porter, might lawfully do in the premises if personally present, 
with full power of substitntion, hereby ratifying and confirm- 
ing every such lawful act as he, the said attorney, inay right- 
fully do in the premises. 

And I, the said Richard H. Porter, in consideration of the 
premises, and of twelve thousand five hundred dollars to me in 
hand paid, at or before the ensealing and delivering of these 
presents the receipt whereof is hereby acknowledged, have 
sold, assigned, transferred, and set over, and by these presents 
do sell, assign, transfer, and set over unto the said Stephen V. 
White all of iny right, title, and interest in said award, and any 
or all sums of money or other benefit or Livantage that nay be 
had or obtained by me by reason of sxid award, and by the said 
avreement or power of attorney of the said Mildred Standish in 
her own right, and as executrix and guardian aforesaid. 

And I do hereby covenant to and with the said Stephen Y. 
White, his executors, adininistrators, or assigns, that my inter- 
est in said award under the agreement aforementioned is fully 
one-half the face thereof, and more, and that I have not re- 
ceived and will not receive any payment, and have not done 
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and will not do anything to hinder the said Stephen V. White 
from collecting or realizing the same. 
In witness whereof, | have hereunto set my hand and seal, 
this 14th day of June, 1877. 
RICHARD H. PORTER. [SEAL.] 
In presence of — 
CLINTON McCLARTY. 
WM. B. KERLIN, Jr. 
340 A. 
STATE OF KENTUCKY, 
City of Louisville. ‘ounty of Jefferson, j 
Know ail men by these presents, that Mildred Standish, 
ex’tr’x of Austin M. Standish, deceased, of Jefferson City, in the 
State of Missouri, have made, constituted, and appointed, and 
by these presents do make, constite, and appoint, Richard H. 
Porter, of Washington city, D. C., my true and lawful attorney, 


_irrevocable, for me and in my name, place, and stead, hereby 


annulling and revoking all former powers of attorney or au- 
thorization whatever in the premises, to prosecute for me and 
my children, Richard Adolphus Standish, Aaron Dauey Stan- 
dish, a claim now before the Joint Commission of the United 
States ana the Republic of Mexico, now sitting in the city of 
Washington, D. C., for the murdering and robbing of my late 
husband, Austin M. Standish, in the Republic of Mexico, and to, 
from time to time, furnish any further evidence necessary or 
that may be demanded, giving and granting to my sid attorney 
full power and authority to do and perform all and every act 
and thing whatsoever requisite and necessary to be done in and 
about the premises, as fully to all intents and purposes as | 
might or could do if personally present at the doing thereof, 
with full power of substitution and revocation, and to receipt 
and sign all vouchers, hereby ratifying and confirming all that 
my said attorney or his substitute may or shall lawfully do or 
“ause to be done by virtue hereof. 

In witness whereof, | hereunto set my hand and seal, this 
eighth day of May, eighteen hundred and seventy-four. 

MILDRED STANDISH. [SsEALz.] 


Two witnesses who can write: 
GUS. A. HAGER. 
J. E. GRIESHAMMER. 


STATE OF MIssouRI, } 
County of Cole, | 


83: P 


Be it known that on this 8th day of May, in the year eighteen 
hundred and seventy-four, before me, the undersigned, a clerk 
of the county court in and for said county and State, person- 
ally appeared 8. Mildred Standish, to me well krown to be the 
identical person who executed the foregoing letter of attorney, 
and the same having been first fully read over to her, and the. 


ae. 


ee 
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contents thereof duly explained, acknowledged the same to be 
her act and deed, and that I have no interest, present or pros- 
pective, in the claim. 


In testimony whereof, I have hereunto set my had and altlixed 
iny seal of ofhce, the day and year last above written. 
W. H. LUSK, Cleré. 


l’red. K. Porter is substituted and authorized to act under the 
powers given to me in the within power of attorney. 
R. H. PORTER. 
54] Witness : 
L. M. CLOSS. 
CLAXTON CHERY. 


(C'ancelled.) 
3 


This agreement made and entered into this the eighth day of 
May, 1874, by and between Mildred Standish, widow and relict 
and executrix of Austin M. Standish, deceased, and guardian of 
Richard Adolphus Standish, Austin D’Arcy Standish, and Mon- 
row Parson Standish, infant heirs of Austin M. Standish, of the 
county of Cole and State of Missouri, party of the first part, and 
Richard H. Porter, of,the city of Washington, D. C.: 

Witnesseth that it is agreed by and between the parties to this 
agreement, severally subscribing thereto, that the said party of 
the second part is employed and empowered to prosecute under 
the Joint Commission between the United States of America and 
the Republic of Mexico the claim of the said Mildred Standish, 
as widow, executrix, and guardian for her children against the 
said Republic of Mexico. 

The said party of the second part is to pay all expenses, and 
receive of the net proceeds of the said claim after deducting the 
exvenses of said prosecution. 

Witness our hands and seal this day and year above written. 

MILDRED STANDISH. [SsEAt.] 


R. H. PORTER, [SEAL. | 
Witness: 
S. K. PARSONS. 
T. M. WINSTON, Jr. 
For and in consideration of the suin of — to me paid by 


this receipt whereof as hereby acknowledged I have trans- 
ferred and assigned all my right, title, and interest to the within 
contract. 


R. H. PORTER. 


Know all men by these presents, that I, Sarah M. Standish, 
guardian and curator of Richard A. Standish, Austin D. Standish, 
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and Monroe P. Standish, of the county of Cole, in the State of 
Missouri, have made, constituted, and appointed, and by these 
presents do make, constitute, and appoint Robert W. Johnson, in 
the city of Washington, District of Columbia, my true and law- 
ful attorney, irrevocable for me, and in my name, place, and 
stead to prosecute a certain claim against the Government of 
Mexico, for indemnity for the murder and robbery of my has- 
band, Austin M. Standish, in Mexico, on or about the 15th day 
of August, A. D. 1865, by military authority of Mexico, amount- 
ing to ————, more or less, before any of the courts of the United 
States, and upon appeal to the Supreme Court of the United 
States, or before any of the departments of the Government, or 
before the Congress of the United States, or before any oflicer or 
commission or convention specially authorized to take cognizance 
of said claim, or through any diplomatic negotiations, and to 
collect the same; and from time to time furnish any further 
evidence necessary and proper for the successful prosecution of 


»my said claim, giving and granting to my said attorney full 


power and authority to do and perform all and every act and 
thing whatever requisite and necessary to be done in and about 
the premises as fully to ail intents and purposes as I might or 
could do if personally present at the doing thereof, with full 
power of substitution and revocation, and to receipt and sign all 
vouchers and bonds of indemnity or appeal, and to endorse all 
drafts and vouchers in my name, either by or without indicating 
that it is done by procuration, which may be requisite in the 
prosecution or collection of said claim, hereby ratifying and con- 
firming all that my said attorney or his substitute may or shall 
lawfully do or cause to be done by virtue hereof, revoking prior 
power of attorney executed by me in this behalf. The compen- 
sation of said attorney being contingent upon the payment or 
adjustment of said claim, this power of attorney is intended to 
include the protection of their interest as per agreement of this 
date and is enrevocable. 

In witness whereof, I hereunto set my hand and seal, this 19th 
day of March, eighteen hundred and seventy-two. 

SARAH M. STANDISH, 
Guardian and Curator of Richard A. Standish, 
Austin D. Standish, and Monroe P. Standish. 
Two witnesses : 
T. M. WINSTON, Jr. 
W. BOLTON. 


327 STATE OF Missour!, | 
County of Cole, | 


SS: 


Be it known that on the 20th day of March, in the year eigh- 
teen hundred and seventy-two, before me, the undersizned, clerk 
of the county court in and for said county and State, personally 
appeared Sarah M. Standish, to me well known to be the iden- 
tical person who executed the foregoing letter of attorney, and 
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the same having been first read over to her and the contents 
thereof explained, acknowledged the same to be her act and 
deed. I have no interest, present or prospective, in the claim. 
In testimony whereof, I have hereunto set my hand and 
altixed iny seal of office the day and year last above written. 
[SEAL. ] W. H. LUSK, Clerk. 


Know all men by these presents that whereas we, Mildred 
Standish, widow of Austin M. Standish, and guardian of Richard 
Adolphus Standish, Austin Darey Standish, and Monroe Parsons 
Standish, her minor children, of the town of Jefferson City, in 
the county of Cole, in the State of Missouri, did, on the twelfth 
day of March, A. D. 1875, recover by the determination and 
award of the umpire of the Mixed Commission on Mexican and 
American Claims under the treaty of the 4th of July, A. D. 1868, 
and subsequently extended, against the Government of Mexico, 
the sum of forty thousand Mexican gold dollars ($40,000), with- 
out interest, and the further sum of fifteen hundred Mexican 
yold dollars ($1,500), with interest at six per cent. per annum 
from the 15th of August, 1865, to the date of the final award of 
the commmission, to be paid in gold by the Government of 
Mexico to the Government of the United States of America, in 
respect of that certain claim, the same being No. 335, which we, 
the said Mildred Standish, for herself, and as guardian of her 
minor children, heirs of Austin M Standish, dee’d, held against 
the said Government of Mexico, and which was by us submitted 
to said commission for adjudication under and by virtue of the 
provisions of thé suid treaty, and as subsequently extended, and 
in reference to which said award was made, as by the record of 
said commission will more fully appear: 

Now we, the said Mildred Standish, for herself, and as guar- 
dian of her said minor children, heirs of Austin M. Standish, 
dee’d, for and in consideration of the professional services ren- 
dered in our behalf in and about the preparation and prosecu- 
tion of siid claims before said comission by Albert Pike, 
Robert W. Johnson, and Luther H. Pike, of the city of Wash- 
ington, in the District of Columbia, attorneys-at-law, and 
partners, under the firm name and style of Pike & Johnson, 
have sold, assigned, transferred, and set over, and by these 
presents do sell, assiyn, transfer, and set over, unto the said 
Albert Pike, Robert W. Johnson, and Luther H. Pike, as such 
partners, all our right, title, claim, and interest in and to twenty- 
five per centum of the aggregate amount due to us on, by, or 
under said award, that being the amount stipulated and agreed 
by us to be paid to them by way of compensation for their pro- 

fessional services. P 
328 And we do hereby give the said Albert. Pike, Robert 
W. Johnson, and Luther H. Pike, as such partners, full 
power and authority, for their own use and benefit, to ask, 
demand, collect, receive, and give acquittance for the sum of 
money due on the interest hereby sold, assigned, transferred, 
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and set over unto them, or any part thereof; and we do hereby 
request the Honorable Secretary of the Treasury of the United | 
States of America, or whomsoever may be designated to make ~ | 
payment of the money due on said award, to execute and | 
deliver to the said Messrs. Pike & Johnson, at their place of | 
business, No. 400 Sixth street N. W., in said city of Washington, | 
unless by them otherwise requested, the proper draught or 
warrant in their favor for the amount of money hereby assigned 

and transferred to them. 

In testimony whereof we hereunto set our hands and atflix 
our seals at Jefferson City, in the county of Cole, in the State : 
of Missouri, on this the thirtieth day of April, A. D. 1875. | 

Signed triplicate. 

MILDRED STANDISH. [sea.| 
MILDRED STANDISH. — [sea..] 
- As Guardian for Her Children. 
STATE OF Missouri, } 

County of Cole, § 

Be it remembered that on this the first day of May, A. D. 
1875, personally came before the undersigned, a notary public 
within and for the county and State aforesaid, Mrs. Mildred 
Standish, who is personally known to ine to be the saine person 
whose naine is subscribed to the foregoing instrument of writ- 
ing, and acknowledged the same to be her act and deed for the 
uses and purposes therein mentioned, the said instrument being 
by her signed and acknowledzed in triplicate. 

In witness whereof I have hereunto set my hand and aflixed 
my notarial seal this year and day first above written. 

Com. dated Feb’y 12th, 1873. Qualified Mch. Ist, 1873. 
expires Feb’y 12th, 1877. 


SA - 


Com. 


[SEAL. ] NICK E. MILLER, 
Notary Public, Cole County, Mo. 
329 UNITED STATES OF AMERICA, DEPARTMENT OF STATE. 


To all whom these presents shall come, Greeting : 
I certify that the documents hereto annexed are true copies 
from the files of this Department. 
In testimony whereof, I, William M. Evarts, Secretary of 
State of the United States, have hereunto subscribed my name 
and caused the seal of the Departinent of State to be aftixed. 
Done at the city of Washington, this 8th day of February, A. 
D. 1881, and of the Independence of the United States of America 
the 105th. 
[SEAL. | WM. M. EVARTS, 
Secrecary of State. 


Know all inen by these presents, that whereas, 1, Stepen K. 
Parsons, of , in the County of Cole, and State of Missouri, 
have in my own right a certain claim against the Republic of 
Mexico, for compensation for the loss inflicted upon me by the 
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killing of my father, the late General Mosby M. Parsons, on the 
l5th day of August, A. D. 1865, in the State of Nueva Leon, in 
said republic of Mexico, by order of the military authorities of 
said Republic, which was duly preferred to the Joint Commis- 
sion of the United States and the said Republic of Mexico, sit- 
ting in the city of Washington, in the District of Columbia, by 
Jackson L. Smith, Esquire, curator of my estate, under and by 
authority of a certain order of the county court of the said county 
of Cole, and that is now before the umpire chosen by the coin- 
inissioners of said Governments, on the conflicting opinions filed 
by said cominissioners, and which L am desirous .of having 
prosecuted to its final deterinination, having made, constituted, 
and appointed, and by these presents do make, constitute, and 
appoint Albert Pike, Robert W. Johnson, and Luther H. Pike, 
attorneys and counsellors, in the said city of Washington, and 
partners under the firm name of Pike & Johnson, my true and 
lawful attorneys, for use, and in my name, place, and stead, to 
take charye of and prosecute the said ciaim to such final deter- 
tnination, and in such lawful manner as they shall deem best for 
my interest, giving and granting to my said attorneys full power 
and authority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and about the 
preinises, as fuliy to all intents and purposes as | might or could 
do if personally present at the doing thereof, with full power of 
substitution and revocation, and hereby ratifying and confirm- 
ing all that iny said attorneys or their substitutes may or shall 
lawfully do, or cause to be done, by virtue hereof, and all that 
the said Robert W. Johnson has done, or caused to be done, under 
the powers heretefore conferred on him by said curator, 
3530 the said Jackson L. Smith, at the tine ot my minority in 
lieu of which powers conferred of him, the said Robert 
W. Johnson, this power of attorney to him and his partners, the 
said Albert Pike and Luther H. Pike is executed; and revoking 
all former powers of attorney or authorizations whatever granted 
by me in the premises, and in particular that power of attorney 
heretofore executed by me to one R. H. Porter, as the same was 
executed by me through mistake, improvidently, and without 
information of the nature and extent of the said powers conferred 
by my said curator on the said Robert W. Johnson, and that the 
same were irrevocable 2nd coupled with in interest, and as | was 
persuaded by the said R. H. Porter, whose powers are hereby 
revoked, by deceit and misrepresentation of facts and by diligent 
concealment of other facts to execute the same to him but with- 
out intention or purpose on my part to do other than conform 
and carry out all the contracts, acts, and duties undertaken in 
the premises by the said Jackson L. Smith as curator of my es- 
tate at the time of iny minority. 
In witness whereof, I have hereunto set my hand and seal, this 
eighth day of July, A. D. 1874. 
STEPHEN K. PARSONS. [SEAL.] 


» 


77a RICHARD H. PORTER VS. STEPHEN V. WHITE. 


STATE OF Missouri, Cownty of Cole : 


Be it known, that on this 8 day of July, A. D. 1874, before me, 
the undersigned, clerk of the county court in and for said county 
and State, personally appeared Stephen K. Parsons, to me well 
known to be the indentical pefson who executed the foregoing 
letter of attorney, and the same having been first read over and 
the contents thereof explained to him by me, he acknowledged 
the saine to be hisfreeactand deed. I have no interest, present 
or prospective, in the claims. 

In testimony whereof, | have hereunto set my hand and aflixed 
my seal of office, the day and year last above written. 

[SEAL. ] W. H. LUSK, Clerk. 
STATE. 


UNITED STATES OF AMERICA, DEPARTMENT OF 


‘To whom all these presents shall come, Greeting: 


I certify that the documents hereto annexed are true copies 
from the files of this Department. 

In testimony whereof, I, William M. Kvarts, Secretary of State 
of the United States, have hereunto subscribed my name and 
caused the seal of the Department of State to be aflixed. 

Done at the city of Washington, this 8th day of February, A. 
DD. 1881, and of the Independence of the United States of 
America the 105th. 

~ [SEAL. ] W. M. EVARTS, 
Secretary of State. 


331. [160.] 


Know ali men by these presents that I, Mary Aun Conrow, of 
the ——__- of , county of Ray, in the State of Missouri, 
have made, constituted, and appointed, and by these presents do 
make, constitute, and appoint R. W. Johnson & Pike, the law 
firm of Pike & Johnson, true and lawful attorneys for me, and 
in ny name, place, and stead to prosecute before the Joint 
Commission of the Government of the United States and the 
Republic of Mexico my claim for indemnity for the murder and 
and robbery of my husband, Aaron H. Conrow, in Mexico, on or 
about the 3d day of August, 1865, with full powerand authority 
to act in my behalf in the premises, as fully as | might or could 
do if personally present and acting for myself; giving and grant- 
ing to my said attorneys full power and authority to do and per- 
form all and every act and thing whatsoever requisite and nec- 
essary to be done in and about the premises as fully, to all in- 
terests and purposes, as I night or could doif personally present 
at the doing thereof, with full power of substitution or revoca- 
tion, hereby ratifying and confirming all that my said attorneys 
or substitute may or shall lawfully do, or cause to be done, 
by virtue hereof, hereby revoking all prior powers of attorney 
executed by me in this behalf. 


General Power of Attorney. 


RICHARD H. PORTER VS. STEPHEN V. WHITE. 78 


In testimony whereof, | have Aave hereunto set my hand and 
seal, this 28th day of August, 1872. 
MARY ANN CONROW, [sBAL.] 
Witnesses : 
——. [SEAL.] 
——. [SEAL.| 


STATE OF Missouri, | 


SS: 
( ounty of ——., | 


be it remembered that on this 28th day of March, A. D. 1872, 
the undersigned, clerk of the C. common pleas court‘within and 
for the county of Ray and the state of Missouri, personally came 
Mary A. Conrow, who is personally known te me to be the same 
person whose name is subscribed to the foregoing instrument of 
writing, as party thereto, and acknowledged the same to be her 
voluntary act and deed for the uses and purposes therein 
mentioned. 

In testimony whereof, I have hereunto set my hand and affixed 
iny official seal, at my office in Richmond, the day and year first 
above written. 


[SEAL. | JOHN T. QUIRK, Clerk. 
332 Know all men by these presents, that I, David H. Con- 
row, of the —— of , county of Ray, in the State of 


Missouri, have made, constituted, and appointed, and by these 
presents do nake, coustitute, and appoint, R. W. Johnson & Pike, 
of the law firm of Johnson & Pike, true and lawful attorneys for 
ine, and in my name, place, and stead to prosecute before the 
Joint Cominission of the Government of the United States and 
the Republie of Mexico my claim for indemnity for the murder 
and robbery of my father, Aaron H. Conrow, in Mexico, on or 
about the 3d day of August, 1865, with full power and authority 
to act in my behalf in the premises as 7 fully as I might or 
could do if present and acting for myself, giving and granting to 
my said attorneys full power and authority to do and perform 
all and every act and thing whatsoever requisite and necessary 
to be done in and about the premises as fully to all intents and 
purposes as [ might or conld do if personally present at the do- 
ing thereof, with full power of substitution or revocation, hereby 
ratifying and confirming all that my said attorneys or substitute 
may or shall lawfully do, or cause to be done by virtue hereof, 
hereby revoking all other powers of attorney executed by me in 
this behalf to any one else. 

In testimony whereof, I have hereunto set my hand and seal, 
this 28th day of March, 1872. 

DAVID H. CONROW. [seat.] 
Witness : 


rs 


seo, 


— ——. [SEAL. 
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Before the Honorable Secretury of State of the United States of 
America. 


In the Matter of the Payment of the Award made in favor of 
Mary Ann Conrow by the Joint Commission of the United 
States and Mexico. 


Statement of Mary Ann Conrow, respectfully submitted for the 
consideration of the Honorable Secretary of State. 


I, Mary Ann Conrow, make oath and state that I am the iden- 
tical Mary Ann Conrow in whose favor an award was 
$20 madeon the 13th day of March, A.D. 1875, by the umpire 
of and to the Joint Commission created under and in pur- 
suance of the Lreaty inade and entered into by and between the 
United States and Mexico on the 4th day of July, A. D. 1868, 
and subsequently extended. 
That the claim upon which said award was made in my favor 


_was for compensation for the robbery and murder of ny husband, 


Aaron A. Conrow, in the Republic of Mexico, by Mexican soldiery, 
on or about the 16th day of August, A. D. 1865. 

That at the time it became necessary for me to present my 
said claim to said joint commission for its consideration and ad- 
judication, I knew not how to inake the statement of ny claim 
in formal manner, nor the course it would be necessary for me 
to pursue in order to make proper presentation of it, and there- 
after to continue its prosecution; neither did I know by what 
character or amount of testimony it would be necessary for me 
to support my claim, nor had [I knowledge of the names or 
whereabouts of the persons by whose testimony my said claim 
could be fairly sustained, nor had | the means wherewith to de- 
fray any of the expenses that I know would necessarily be in- 
curred in the preparation, presentation, and prosecution of my 
said claim. 

1 recognized my dependence upon the aid of some person 
learned in the law, who possessed the knowledge and informa- 
tion requisite and necessary to enable him to properly prepare, 
present, and conduct the prosecution of my said claim before said 
commission, and who could and would expend the money that 
would have necessarily to be paid out in defraying the expenses 
that would be incident to said preparation, preseutation, and 
prosecution of my said claim. 

Under these circumstances, I having full confidence in the 
skill, ability, and inteyrity of Richard H. Musser, a gentleman 
of high professional attainments, then residing and practicing 
law in the city of St. Louis, State of Missouri, and he express- 
ing his willingness to prepare, present, and prosecute my said 
claim to its final termination, and to defray all the expenses in- 
cident thereto, | entrusted my claim to him therefor, upon an 
understanding and agreement entered into by and between us, 
and duly reduced to writing in the form of a letter of attorney, 
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executed and delivered by me to him, wherein I recited that I 
conferred upon him full power and authority to take charge of 
iny said claim, and representing me to do each and every act 
requisite and necessary to be done in and about the preparation, 
presentation, and prosecution of my said claim, and that in con- 
sideration thereof, and of his defraying all the expenses that 
would be necessarily incident thereto, | stipulated and agreed 
that he should have as compensation therefor a full and equal 
one-half of whatever amount of money should be awarded me 
on my said claim. 

This letter of attorney | executed and delivered to said Richard 

H. Musser on the 10th day of December, A. D. 1869. 
52] Afterward I, at the sugvestion and with the full knowl- 

edve and approval of said Richard H. Musser, I executed 
and delivered my letter of attorney, bearing date the 28th day 
of March, A. D. 1872, to the law firm of Pike and Johnson, of the 
city of Washington, in the District of Columbia, said firm being 
composed of Albert Pike, Robert W. Johnson, and Luther H. 
Pike, authorizing and empowering them to act as attorneys for 
me in the further prosecution of my said claim; my understand- 
ing and agreement with said Pike & Jolinson and said Richard 
H. Musser being that I should not be under any obligation by 
reason of ny employment of said Pike and Johnson to make or 
allow any other or further compensation for or on account of 
the services that should be rendered by said Pike and Johnson 
in and about the prosecution of my said claim than the fulland 
equal one-half of whatever sum of money should be awarded to 
me on. my said claim that L had originally stipulated and agreed 
to and with said Richard H. Musser to allow him, as | have here- 
inbefore stated. 

That I have never executed any letter of attorney, or given 
anv employment whateverin and about the preparation, presen- 
tation, and prosecution of my said claim to any person in the 
world other than to the said Richard H. Musser and said Pike 
and Johnson, neither have I ever recognized or acknowledged 
any person whomsoever other than said Richard H. Musser and 
said Pike and Johnson as my attorneys, or as charged with the 
performance of any work or duty, or clothed with any power or 
responsibility whatever in connection therewith, or in relation 
thereto, nor have I ever entered into any agreement or under- 
standing with any person whomsoever other than said Richard 
H. Musser and said Pike and Johnson for allowance of any portion 
whatever of the money awarded me on my said claim as com- 
pensation either for duty performed, service rendered, or obli- 
vation or expense incurred in regard either to the preparation, 
presentation or prosecution of my said claim; nor have I ever 
understood or recognized any person other than said Musser and 
said Pike and Johnson as having any right, title, interest, or 
claim in or to any portion thereof, or any account whatsoever, 
or as having any right or claim against me, either for service 
rendered, work done, or expense or obligation ineurred for, or 
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on account of, or in connection with the preparation, presenta- 
tion of my said claim. : 

That from the moment I entrusted my said claim to said 
Richard H. Musser, as I have hereinbefore stated, I have corre- 
sponded exclusively with said Richard H. Musser and said Pike 
and Johnson in regard to its preparation, presentation and pros- 
ecution, and subsequent to the making of said award in regard 
to the payment thereof. 

That to the best of my Knowledge, information, and belief 
all the expenses incurred in the preparation, presentation, and 
prosecution of my said claim have been borne by said Richard 
H. Musser and by said Pike and Johnson; that all the proof on 
which my said claims was tried and adjudged was procured by 
said Richard H. Musser, and, in fact, that it is solely to the 
industry, fidelity, skill, and ability of said Riehard H. Musser 
and said Pike and Johnson that the allowance of said award in 

my favor can be be justly attributed. 


329 That itis my belief, based both upon my personal know!l- 


edge and upon information I have received, that said 
Richard H. Musser and said Pike and Johnson *have faithfnlly 
carried out the stipulations of the contracts they entered into 
with ne. I know that the expenditures of time, labor, and 
money has resulted in an award entirely satisfactory to me, and 
| recognize them as justly entitled to have and receive under 
their said contract with me an equal one-half of the money 
awarded to me on my said claim, as fairly and fully earned by 
the attention given by them to the preparation, presentation, 
and prosecution of my said claim, and by and through the ex- 
penses they have borne in connection therewith. 

I further state that I have had personal knowlege that one 
Richard H. Porter has claimed to be my attorney in and about 
the preparation, presentation, and prosecution of said claim 
before said joint commission; that he prepured saxid claim for 
the first time, so far as | had knowledge or information, in the 
year A. D. 18—, with covert thereto that if [should not recognize 
him as my attorney, accede to his demand, and intrust to him 
the prosecntion of my said claim, he would act in hostility to 
me and would defeat my claim. 

That he based his said claim to be my attorney on the asser- 
tion that lie had employed said Richard H. Musser as his agent 
to obtain from me my letter of attorney to him, Porter, authoriz- 
ing and empowering him as such to prepare, present, and prose- 
cute my said claim before said joint commission; and that said 
said Richard H. Masser had perpetrated a fraud on him, Porter, 
when he, the said Richard H. Musser, took my said letter of 
attorney and contract to himself instead of to him, Porter; and 
upon this other assertion, that he, Porter, hada valid assign- 
ment to himself from said Richard H. Musser of the letter of 
attorney and contract I had originally executed and delivered to 
said Richard H. Musser, as | have hereinbefore stated, whereby 
the said Richard H.. Musser had substituted him, Porter, ip 
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place and stead of him, the said Richard H. Musser, as my 
attorney in and about the prosecution of my said claim before 
si1id joint commission, to every intent and purpose whatever, 
and to each and every the right of said Richard H. Musser 
under my said contract with hii. 

That at the time I exeeuted and delivered to said Richard H 
Musser my letter of attorney and contract, as | have hereinbe- 
fore stated, I had neither knowledve nor inf rination of the ex- 
istence of said Richard H. Port ily said Richard H. 
Musser that | then thereby intended to constitute my attorney ; 


* 


it was for his services that I contracted, and it was only in con- 
sideration of his services and the expenses he should defray that 
| contemplated or agreed that he should? have the full and equal 
one-half of the money to be awarded me on said claim. TI had 


then no knowledge, information, or belief that I was contracting 
for the services of said Richard H. Porter, or for allowing him, 
in consideration thereof, any portion of, or right, title, claim, or 
interest in and to the money that should be awarded me on said 
claim. 
323 That the said Richard H. Musser duly advised me that 
he claimed that said Richard H. Porter had, without his 
consent or Knowledge, and in a surruptitious and illeval manner, 
obtained possession of the original letter of attorney and con- 
tract I had so executed and delivered to him. 

That being so advised by said Richard H. Musser, I promptly 
and positively refused to recognize said Richard H. Porter as my 
attorney, and to have correspondence with him as such attorney 
or otherwise, in regard to the prosecution of my said claim, and 
| have ever continuously and consistently, up to this present 
time, refused to recognize said Richard H. Porter as my attorney, 
and have had no correspondence with him, or with any one 
claiming under him in regard to my said claim, and I do not now 
recognize him or any one claiming under lim as my attorney, 
or as having anv claim against tne or my full and equal one-half 
of the money awarded me on my said claim for, or any account 
whatever. 

| further stating that inasmuch as my contract was originally 
with said Richard H. Musser, and as | declined from as early a 
day as the 15th day of March, A. D. 1872, to recognize said 
Richard H. Porter as my attorney, as also to enter into any con- 
tract or agreement with him, that, therefore, if said VPorter or 
any one claiming by, through, or under him has any claim or 


right in the premises, it has been, and is, awainst said Richard 
H. Musser and not against me; and that inasmuch as the said 


? 


Porter andany and every one claiming by, through, or under him 
has had the most ample time and opportunity to have long since 
established, by judicial proceedin rs, the existence and validity 
of any valid claim or right existing either against me or said 
Richard H. Musser, and inasmuch as said Porter and any one 
claiming by, through, or under him, has wholly failed to avail 
himself of such time and opportunity, respectfully submit for 
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the consideration of the Honorable Secretary, as follows, that is 
to say : 

Ist. Whether I or my said attorneys, Richard H. Musser and 
said Pike and Johnson, should be now hindered or delayed in 
the receipt or enjoyment of our respective portions of the 
money now in the custody of the Honorable Secretary, and to be 
be paid out by him in pursuance of the act of Congress approved 
June 18th, 18758, for and on account of the award so made in my 
favor on my said claim by reason of any adverse or hestile 
claim preferred by said Richard H. Porter, or by any on else 
claiming by, through, or under him. 

2d. Whether it is not consistent both with law and equity, 
that I and my said attorneys be immediately paid by the 
Honorable Secretary our respective portions of said money now 
in his custody, and that said Porter and any one claiming by, 
through, or under him be remitted to his suit at law, or in 
equity, as he may be advised, for the establishment of any 
claim he may prefer in the premises. 

And hereupcn | submit this, my respectful request, to the 

Honororable Secresary of State, to wit: 
324 That he divide, or cause to be divided, the said sum of 

money into three parts, one for one-half and two for each 
one-fourth said suin, and that he draw or cause to be drawn and 
issued in my favor separate draft or warrant on and for each 
such part; that he thereupon mail, or cause to be mailed, direct 
to me at my post-office address, Richinond, Ray county, 
Missouri, the draft or warrant drawn and issued on and for said 
one-half part of said money; that he mail, or cause to be mailed, 
direct to my said attorney, Richard H. Musser, at his post-o'tice 
address, Brunswick, Chariton county, Missouri, one of said drafts 
or warrants drawn and issued on and for one of s.xid one-fourth 
parts of said sum of money; and that he mail, or cause to be 
mailed, direct to my said attorneys, Pike and Johnson, at their 
post-ottice address, No. 602 D street N. W., Washington, District 
of Columbia, the other one of said drafts or warrants drawn 
and issued on and for the other one of said fourth -parts of said 
sum of money. 

Witness my hand and seal at Richmond, Ray county, Missouri, 
this 19th day of December, A. D. 1878. 

MARY A. CONROW.  [sEAL. ] 


Signed and sealed in the presence of— 
1. D. A. QUESENBERRY. 
2. WM. S. CONROW. 


STATE OF MISSOURI, | ats 
County of Ray, § a 
Be it known that on this 19th day of December, in the year 

of our Lord one thousand eight hundred and seventy-eight, 

before me, A. A. MeCuistion, clerk of the county court, a court 
of record, in and for said county and State, personally appeared 


| 
| 
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Mary A. Conrow, to me well Known to be the individual person 
who executed the foregoing statement, and acknowledyed the 
same to be her free act and deed. IJ have no interest, preset 
or prospective, in the sum of money named in the said state 
mient. 

In testimony whereof, I have hereunto set ny hand and atflixed 
inv seal of ollice, the day and year last above written. 


° ; 4 Tver - . & 
| SEAL. | 1. A. McCUISTION 
iA Cf OuNUGY {ol 


Know all men by these pPLesents, Lhatl-whereas, we, the under- 
ened, under and by virtue of certain letters of attorney, agree- 
nents as to fees, and assignments of interests executed and 
delivered to us respectively by Sarah Mildred Standish, Mary 
\nn Conrow, Jackson L. Smith, as curator of Stephen Kearney 
Varsons, and the said Stephen Kearney Parsons, in whose favor, 
respectively, awards were made by the umpire to the late Joint 
American and Mexican Claims Commission, in the cases num- 
bered respectively 5382, 392, and 597, are claimants to certain 
proportionate shares of said respective awards, co hereby, for 
and in consideration of the sum of thirty thousand dollars to us 
in hand paid at and before the making of these presents by 
Stephen V. White, of the city of New York, assign, set over, and 
transfer unto thesaid Stephen V. White all our right, title, claim, 
and interest that we jointly or severally have in and to said 
34 portions of said awards, and in and to and under said let- 
ters of attorney, agreeinents as to fees, and assignments 
of interest, and all original letters, papers, and documents in re- 
vard to said awards, and the making of said letters of attorney, 
agreement as to fees, and assignments of interests held and con- 
trolled by us jointly or severally, herewith delivered into the 
. . .  - . 
possession, custody, and control of the said Stephen V. White, 
and we jointly and severally ao hereby request and authorize 
the Secretary of the State of the United States to recognize said 
Stephen V: White as hereby fully substituted in our room, place, 
and stead, and clothed with each and every right and power 
possessed by us as such claimants, jointly and severally, and we 
do hereby agree to inake at any time hereafter, upon the request 
of the said Stephen Vv. White, any and ever instrument of ces- 
sion, transfer, or assurance to said Stephen \V. White neccessary 
to give full effect to this assignment. 

Signed at Washington city, in the District of Columbia, this 
the twelfth day of February, inthe year of our Lord one thousand 
eight hundred and seventy-nine. 

PIKE & JOHNSON. 
RICH’D H. MUSSER 
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| the following are copies from bill of Thomas P?. Mac Maim’s 


os. Richard H. Porter. in the matter of said awards and the a 


’ | 
rmerippe ) 2 Ti PQ] | 
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PR Liab there iter, to WIE. Ol O] Nout tire ZISt o| February. 
isi¢, Said lefendant Vorter undertook to make li assivgnmenstl 


, 
ransfer of the whole one-half of said claim to which he 
een originally entitled, under his substitution as afore- 

, as a | dant, S. V 

White, for ai ivance of money to himself for the personal 

Ses. 

That said defendant Porter, now acting in conjunction with 
said White, and under the protection of the several assigment 
to said White, which have been inentioned in the original bill 


in this supplement, in fraud of the rights of your complainant 
and of his several assiguinents made prior to any purchase by 
or assignment to said White, of all whic! id White had actual 
and also constructive notiee, is endeavoring to obtain the said 


o as ‘Jj , 4 — ; on 
fund (to wit, one-half ol hea LPrat Lo Mi ¢clamnents nd With 


out the interposition of your honorable court the complaina 
is advised and believes that said defendants will succeed in ob 
taining such funds. 


[The following is the sworn answer of Richard Hl. Vorter. to 
said averments in said cause. | 


3. In answer to the third paragraph of said bill, respondent 
says: He has been at great expense in 1 : it ic] 
claims. He was compelled to borrow money thereupon in the 
winter of 1876, and 1877, respondent borrowed money of Mr. 8. 
V. White, of New York, and pledged responde 
said claims of Standish and Parsons as collateral security for 
the payment of respondent’s note. That when said note ma- 
tured respondent was unable to meet it, when a proposition 
was made to purchase Pes] ondent’s interest in two ol the claims 

which respondent accepted as the best thing he could do 
16 under the circumstances. If was with vreat reluctance 

respondent did accept said proposition, but would not 
have done so if respondent had supposed that said White in- 
tended to complicate said matters by any negotiation with 
Messrs. Pike and Johnson 
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STATEMENT OF THE CASE 


, 


The bill in this case was filed on the 27th of 
April, 1885, waiving answer under oath, and alleges 
in 1865, Austin M. Standish, Monroe M. Parsons, and 
Aaron H. Conrow, citizens of the United States, while 
traveling in the Republic of Mexico, were killed by 
the Mexican authorities; that in 1869 and 1870, the 
complainant, appellant here, was authorized by powers 
of attorney from the legal representatives of the said 
Standish, Parsons, and Conrow, to prosecute before the 
joint coinmission of the United States and Mexico for 
the settlement of claims of the citizens of the United 
States avainst the Government of Mexico, and of the 
claims of citizens of Mexico against the Government 
of the United States, the claims of the estates of said 
Standish, Parsons, and Conrow against the Mexican 
Government for the unlawful killing of said persons; 
that his contracts accompanying the powers of attor- 
ney stipulated he should be entitled to the one moiety 
of whatever sums might be awarded by the commis- 
sion to the legal representatives of the parties named, 
as compensation for his services in prosecuting the 
cases; that appellant prosecuted the cases to sue- 


cess, and in the year 1874 or 1875, the commission 
awarded to the legal representatives of Standish 
$42,486.30; to the legal representatives of Parsons 
$50,828.76; to the legal representatives of Conrow 
390,497.26; that by virtue of appellant’s contract he 
became entitled to the one half of these sums, respect- 
ively, and the legal representatives aforesaid recog- 
nized his right to the moieties; that the awards were 
paid in annual instalments; that at the time of filing 
this bill something over $20,000 was in the custody of 
the Secretary of State of the United States, applicable 
to,the moieties; that in 1876, the appellant borrowed 
from the appellee at different times, and in several 
amounts, about $5,000, and secured the appellee by 
giving a lien upon appellant’s moiety in the Parson’s 
award, (record, p. 1); that subsequent, in 1877> 
appellant borrowed an additional sum from appellee, 
agvregating, with what was borrowed before, about 
$7,000; that as a condition of making the loan appel- 
lant made an absolute assignment of his moiety of the 
Standish award; that said assignment was only in- 
tended as a security for the money borrowed ; that 
certain persons claiming obligations azainst appellant, 
filed claims with the Secretary of State against appel- 
lant’s interest in said fund, which embarrassed the 
Secretary, and he refused to pay the appellant his in- 
terest in the awards until the rights of all parties 
making claims upon the fund should be settled; that 
the appellee representing to appellant that, from his 
intimate terms with the Secretary, he could procure 
the payment of appellant’s interest in the awards if 
appellant would empower him; believing the repre- 
sentations, the appellant gave the appellee powers of 
attorney to collect the Standish and Parsons cases, 
but also the Conrow case, in which the appellee had 
no interest; that the appellee refuses to recognize the 
appellant’s right to the moiety in the Conrow case, 
but claims he has purciised the same therein from 


one Richard H. Musser, (record, p. 2); that the appel- 
lee was acting as the attorney of the appellant while 
he was pretending to buy up claims against appellant’s 
interest in the funds, (record, p. 3); that the Secretary 
of State decided that none of the claimants had any 
lien upon the fund, except the appellant and the ap- 
pellee, and that he would pay the sums under his 
control applicable to the three mvieties upon the joint 
receipt of theappellantand the appellee. (Record, p. 3). 


On May 17, 1881, the appellee filed his answer. 
(Record, p.5). The appellee, in his answer, denies the 
appellant had powers of attorney from the legal rep- 
resentatives of the parties to prosecute the cases; 
denies appellant was promised, in any such power of 
attorney, a moiety or other per centage for his services ; 
denies that theappellant prosecuted the claims to judg- 
ment, but admits judgments were awarded in the cases 
for the sums stated; admits the awards were to be 
paid by Mexico, in annual instalments; admits that up 
to the time of filing the bill there were over $20,000 
awaiting distribution; admits thatat the time of filing 
the bill the Secretary had informally gone to the extent 
of deciding that none of such assignees ur partners had 
any lien upon said fund, and that he was then inform- 
ally proposing to pay the same on the joint receipt of 
these litigants, but that the Secretary has since 
paid the appellee. (Record, p. 6). 


The answer further avers that the claimants made 
executory contracts with Musser and executed powers 
of attorney to him to prosecute the claims; that about 
that time there was a verbal contract made between 
Musser and appellant, whereby it was agreed that 
appellant should furnish the money and Musser do the 
lezal work, and the two should divide the fees of 
Musser under the contract; that appellants failed to 
furnish the money, and in 1871 or 1872, the two 
quarreled and appellant undertook to settle the affairs 


by dismissing Musser from the retainer under the con- 
tract; that Musser, by avyreement with claimants, re- 
tained Messrs. Pike & Johnson; that about February 
12, I87Y¥, Musser and Pike & Johnson, for $30,000, sold, 
assigned, and transferred said moiety to appellee. 
(Record, p. 7 

Neplication to the answer was filed Ostober 12th, 


1881. (Record, p. 11) 


Testimony was taken in the cause as to which 
reference is hereafter made, and upon hearing of said 
cause at special term holding an equity court. The 


fotlowing decree was passed February 27th, 1883. 


This cause came on to be heard at this time, and 
was argued by counsel: on consideration whereof the 
court finds that the plaintiff is entitled to the one full 
equal half of the attorneys’ fees, in the awards ayainst 
Mexico, by the joint United States and Mexican Com- 
mission,inthe case of Mary Ann Conrow, referred to in 
the bill and proceedings in this case, and the defend- 
ant is entitled to the other half. It appearing to the 
court that the defendant, White, has been recoznized 
by the State Deparment, as entitled to the whole of 
the said attorneys’ fees in said award, and that he has 
already been paid by the State Department, from the 
instalments heretofore paid by Mexico, upon. said 
award, the following sums at the times following, to 
wit: on the dth day of May, 1881, $8,896.81; on the 
lith day of April, 1832, $1,806.06, and that there is 
now on hand in the State Department, the snin of 
$1,806, applicable to said attorneys’ fee in said Conrow 
case, and thatthere are seven more annual instalments 
to be paid by Mexico, upon said award, it is, this 27th 
day of February, 1883, ordered, adjud sed and decreed, 
that the said defendant do, within five days from this 
date, pay to the solicitors of said complainant Porter, 
the ore half of the said sums by him heretofore re- 
ceived upon said awards, with interest thereon, at the 


rate of six per cent. per annum, form the times of pay- 

ment to him as aforesaid, to wit: $4,448.41, with in- 

terest from the 5th day of May, 1881, and $903.03, with 
interest thereon from the 11th day of April, 1882; that 
said defendant assign and transfer to the plaintiff, by 

- such form of conveyance as will be recognized by the 

State Department the one equal half of the payment 

yet tobe made by Mexico upon said awards, applica- 

ble to attorneys’ fee, including the amonnt now in said 
department, applicable to said purpose, and that the 
defendant pay the costs of this suit within ten days, 
or that in default thereof, as well as in default of the 
payment of the amount found due to the said Porter, 
execution do issue therefore as upon judgment at law. 

(Record, pp. 61, 62). 

From this decree the appeilee appealed to the court 
in general term. 

P Upon hearing in the general term, and after argu- 
ment the said court, on the 24th day of December, 
i883, reversed the decree of the special term, and dis- 
missed the bill with costs, from which decree the 
camplainant prayed his appeal in open court to this 
court, which was allowed. (Record pp. 63, 64). 


ASSIGNMENT OF ERRORS. 
1. The court erred in reversing the decree of said 
special term. 
2. The court erred in not granting the relief prayed 
for in the bill. 
3. The court erred in dismissing the complainant’s 
bill 


POINTS AND ARGUMENT 


The scheme of the bill was that the assignment of 
both the Parsons and Standish awards to the appellee 


White, were made as a mortgage to secure the pay- 
ment of money lent upon them, and that the Conrow 
case had never been pledged or hypothecated to said 
White, nor had he advanced any money to the appel- 
lant upon the faith of the Conrow case; but that 
complainant simply transferred it to White for collec- 
tion, and, he failing to render an account, or to pay 
over the same to the appellant, the appellant had a 
right to revoke the authority given to White to collect 
the same. (See the power of attorney given by the 
appellant to the appellee, dated July 20, 1878, record, 
‘p. 31; and the revocation of said power of attorney by 
the appellant of May 31, 1879, record, p. 32). 


The special term, however, found that the Parsons 
and Standish awards were sold to appellees absolutely, 
and were not intended as and fora mortyage. But that as 
to the moiety of the Conrow award which was appli- 
cable to the attorneys’ fees, the appellee was entitled 
to one half, or one fourth of the whole, and the appel- 
lant to the other, as per decree of the special term, 
(record, pp. 61, 62). From that decre> the appellant 
did not appeal and he is therefore concluded by it. 


It will not, therefore, be necessary to enter into any 
examination or discussion of the questions raised by 
the pleadings as to the character of the assignments 
of the Parsons and Standish awards by Porter to White 
and we assume, therefore, that that branch of the case 
is settled against us. . The contention is, therefore, 
limited to the right of Porter to the one half of the 
attorneys’ fees in the Conrow case. 

The appellee claims that he is entitled to the whole 
of this fee in virtue of his purchase from Musser and 
Pike & Johnson and so the court in general term 
found and decreed, but reversed the court in special 
term, as to the finding and decreeing of the one half 
to each in the Conrow fee. (See decree of general term 
rec ord, p. 63). 


in order to determine this question it will be nec- 
essary to reveiw the facts as they appear in the record. 
The testimony of Porter shows that in 1869 he was 
sojourning in Washington engaged in prosecuting 
claims against the Goverment and that he chanced to 
hear of the existence of these cases in a conversation 
with one John Chiles, who was engaged in the same 
business. As the result of this conversation Porter, 
some months after, went to Missouri with the veiw of 
looking up and procuring these claims to prosecute. 

He called upon his friends Colonel Rem mick and Gen- 
eral Shields, who were living in St. Louis, torecommend 
him to some young man, who had sufficient legal skill 
to take depositions and prepare powers of attorney, 
as he wished to employ such an one to assist him in 
vetting these three cases and preparing the evidence 
in their prosecution. 

Shields and Remmick recommended Col. Musser, who 
was practicing law in that city. It seems that Porter 
had known Musser long before in Kentucky, and knew 
that he was well advanced in life and supposed he 
would be too expensive for him to employ, but his 
friends assurel him that he could procure Musser’s 
services as cheaply as those of any one, and he there- 
upon called upon Musser; told him that he wanted to 
vet powers of atttorney from the legal representatives 
of these three murdered men, and that he would pay 
him for doing it. Musser agreed to do it, while Por- 
ter went to Independance to attend to other business. 
Porter gave Musser a copy of such a power of attorney 
and contract as he wanted, containing his, Porter’s, name 
as attorney in fact, with a power of substitution. He 
wanted them with the power of substitution, as he 
expected to employ some attorney in Washington, and 
substitute his name; so as to enable him to appear 
and prosecute the claims; Musser procured the powers 
of attorney and contracts, in writing in each of these 


cases for fifty per cent. of the recovery for fees, Mus- 
ser’s name was inserted as attorney instead of Porter’s 
name. When Porter returned toSt. Louis, in the winter 
of 1870, and Musser showed him the powers of attor- 
ney, Porter complained of this and told him that “ was 
not our agreement,” Musser said he meant nothing by 
so doing, that he thought as they Knew him and he 
was present, they would more willingly give the 
powers of attorney and contract to him than to me, 
and as the powers of substitution were complete, they 
answered the same purpose for him, to substitute me 
as though I was originally mentioned in the powers of 
attorney. This preliminary history is given by the 
appellant in his evidence on pp. 11 and 12 of the record. 

The appellee, in his answer, makes a general denial 
to this, but the oath to the answer being expressly 
waived by the bill, is not evidence. (See amendment 
to rule 41, of this court, and the same rule is adopted 
in the court below, being equity rule 63). 

The testimony of Porter is corroborated by General 
Shields’ affidavit, (record, p. 18,) as to its essential state- 
ments. It is no where denied in the evidence. 

Musser is living and his testimony might have been 
taken to contradict it if it had not been true, and his 
absence not accounted for, we have a right to as- 
sum that he would not have contradicted it or he 
would have been called as a witness. 

There is no dispute about the fact that Musser did 
substitute Porter as attorney in each of the cases by 
endorsement on the powers theimselves, record, p. 11, 
as to Parsons case, p. 21 as to Conrow case, and p. 22 
as to Standish case. 

Of course the legal effect of these substitutions was 
to nake Porter the attorney in all of these cases in- 
stead of Musser, and Musser had no further interest in 
them unless it was reserved by oral agreement or 
other agreement in writing. 


Veneer 


Musser adinitted, June ., 1871, that he had substi- 
tuted Porter, and turned over to him the contracts and 
papers, Musser’s letter to Rittenhouse. (Record, p. 14). 


Porter testifies that he employed attorneys here 
who, together with him, prosecuted the cases to the final 
extraordinary awards, (record, p. 34,)and Quiesenberry’s 
letter to Porter, of March 13, 1882, (record, p. 34). 
The record shows that Musser did_aid in taking the 
testimony, (Musser’s letter to Porter, January 7, 1870, 
record, p. 22,) but Porter claims that he fully paid 
Musser in money at the time for all the services he 
rendered, according to the terms of the original em- 
ployment, and that he had no interest in the fees se- 
cured under the contracts with the claimants. (Record, 
p. 37). 

Musser disputed this, and in 1872, employed Pike & 
Johnson, but at that time the evidence in the cases 
had been closed, the printed arguments filed by Winder 
and the cases were awaiting hearing. Porter testifies, 
(record, p. 14,) that Pike & Johnson never did anything 
in the prosecution of the cases except to endorse their 
firm nume upon the printed arguments prepared and 
filed by his counsel, Winder. 


No one has disputed this, or even attempted to deny 
it in the evidence. Mr. Johnson is dead, and Mr. 
Musser was not examined as a witness, nor was his 
absence accounted for. General Pike was examined 
as a Witness, by the appellant, but the appellee did 
not call him to disprove it, nor did he ask him when 
on the stand as to whether it was true or not. So we 
Inav assume that this statement of Porter’s is true. 


The awards were for most extraordinary amounts, 
and the testimony of ex-Senator Pomeroy shows that 
the umpire was influenced in making awards from the 
facts and arguments presented by him to the umpire ; 
that he repeatedly urged the allowance of Porter’s 


. 


claim for the whole of the fees before the State 


Departinent, and that he never knew that any other 


person than Porter and his attorneys were connected 
with the prosecution of the cases, until long after the 
awards were rendered. (Record, p. 36). 

We do not claim, however, that we can measure the 
relative value of the services performed by each in 
the prosecution of these cases. We admit that in the 
absence of any agreement tothe contrary each would 
be entitled to an equal share in the fees earned as was 
decided by this court in Denver & Peck vs. Hughe’s 
executors. 

We have gone into the services of the respective 
parties thus far for the purpose of showing that the 
court in general term erred in finding that Porter was 
not entitled toany part of the fees in the Conrow cases. 

The defendant in his answer on record, p. 7, admits 
that there was a verbal agreement between Musser 
and Porter, by which there was to be a division of 
fees under the contracts with the claimants; but he 
sets up that Porter did not furnish the money to 
carry on the cases as he had agreed to do, and that he 
was ignorant, and, therefore, he ought not to have any 
share of the fees. 

Since this case was decided below, the case of Peugh 
vos. White and Porter, (112 U.S., p. 737,) has been decided 
in this court, and upon that case the whole record con- 
taining the history of the original employment of 
attorneys and of the prosecution of the cases, and the 
persons by whom the prosecutions were carried on 
was before the court. 

This court found that the agreement between Musser 
and Porter was that “each should have an equal 
interest in the prosecutions and proceeds of the 
‘claims in case of recovery,” and the opinion and decree 
of Justice James in special term in this case was 
thereby sustained. 


Porter and White were both parties to that suit, as 
defendants, and of course, concluded by the findings 
and judgment. 


[t being established there that the original agree- 
inent between Porter and Musser was that they were 
to equally share in the fees in these cases. How has 
Porter been divested of his interest in the fees in the 
Conrow case? Judge James decided that he had so/d 
his interest in the Parsons aud Standish cases to 
White, and we are bound by that decree. By the 
same decree Judge James found that Porter was en- 
titled to one moiety of the fee in the Conrow case. 


It is for Mr. White to show how Porter has lost his 
right to his share of the fees in the Conrow case. 
tLiow does he do it? 


He says thatin February, 1879, he purchased from 
Musser and Pike & Johnson, the fees in these cases. 
(Record, p. 50). He elaims to have purchased from 
them the entire fees in these cases, amounting to 
$71,906.16 for $30,000. 

The fact we deny, and he has not introduced a word 
of evidence, oral or written, to sustain his claim. 


The fact that Musser had transferred one half of 
his interest in the fees to Pike & Johnson, did not 
enlarge his share as between him and Porter. If 
before the transfer to Pike & Johnson he owned one 
half of the fees, after he owned but the fourth, and 
they a fourth. General Pike says, (record, pp. 41, 42,) 
this was all they claimed to own, and all they 
undertook or pretended to sell, and he says further 
that Mr. White so understood it at the time. 

Mr. White in his cross-examination (record, p. 50,) 
says that Musser, Pike & Johnston sold him one halt 
the fees. 
He has not thought it worth while to take the testi- 
mony ot Musser, and we are, therefore, at liberty to 
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assume that Musser would not have sustained him, 
Johnson is dead and Pike contradicts him. On page 
57 of the record, White admits, in reply to cross- 
question 20, that he had a letter from Pike stating 
that he had purchased from Pike & Johnson and 
Musser but one half the fees. 


is Mr. White’s view at all probable—the aggregate 
fees in the three cases amounted to $71,906.16; some 
part, probably, $15,000 or $16,000 of which was already 
in the hands of the Secretary of State ready to be 
paid so soon as the controversy was deterinined as to 
who was entitled to receiveit? It was already in judg- 
ment, and the United States was practically responsi- 
ble for it, and was collecting it without cost or trouble 
to the claimants. 


Is it possible that such men as Pike & Johnson and 
Musser would have made such a bargain. but it is 
totally immaterial whether Musser, Pike & Johnson 
assumed to sell White seventy-two thousand dollars 
of good judgments for $30,000, a large part of which was 
ready to be realized at once, or not, they only owned 
the one half of it and had no right or power to sell 
more. [heother half,as this court has found, belonged 
to Porter, and he claimed to own the whole. 


Mr. White does not claim to be entitled to the fees 
in the Conrow case by any other title than this pur- 
chased from Musser, Pike & Johnson. In his answer 
on page 7, paragraph 7, he claims to have purchased 
for $30,000, from Musser, Pike & Jolinson the whole 
of the fees in these three cases, and that Porter fraudu- 
lently sold him the fees in the cases of Porter and 
Standish, but he does not claim to have bought from 
Porter any interest it the Conrow case. 


In his examination in chief, as a witness, he says 
nothing about it, but upon cross-examination, (record, 
p. 15,) question 21, he was asked, “Do I understand 


you to mean that all the interest you have in the 
Conrow award was purchased from Pike & Johnson 
and Musser” Am I correct ? 

Answer. “1 desire to be so understood. 

Question 22. “In 1877 did you not write to Porter 
that he would have to look after the collection of the 
Conrow award himself? 

Answer. “I say no, not.in 1877; I think, however, 
i did in 1878. 

Question 24. “ Have you not sworn in your answer 
to the bill filed by McManus, being in equity case No. 
6382, to the following: this defendant further answer- 
ing denies that any assignment or pretended assign- 
ment was ever made by defendant, Porter, to this 
defendant of the claim of Conrow ps. Mexico. 

Answer. “I state that I have not the papers in 
McManus, 6382 equity before me, but I think I swore 
in substance as stated, and if I neglected it then I 
make it sure by so swearing now,” also (record, p. 50). 

Question. 16. “ Did you ever hand Porter any money 
on the Conrow award ” 

Answer. “ No. 

Question 17. “ Did you ever purchase or pretend to 
purchase of Porter any interest whatever in the Conrow 
award ? 

Answer. “ No.” 

In the letter from White to Porter, dated July 17, 
1878, (record, p. 19,) he says: 


‘“]T have kept the Dept. of State advised that I 
would be in attendance when they were ready to act, 
about Aug. Ist, in my two cases of Standish and Parsons. 
In the Conrow case you must act, as I have no regular 
power of substitution.” 


As, therefore, Mr. White bases his claim to the 
Conrow fund solely upon the assignments to him by 
Musser and Pike & Johnson, and as _ they covered but 
the one half of that fund Porter is, of course, en- 
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titled to the other half, and the decree of Justice 
James giving it to him was right and the decree of the 
general term reversing it was erroneous and should be 
reversed. 


There is no formal proof in the record of the award 
by the joint commission in favor of Conrow, but it is 
averred in the bill, p. 1, to have been for $50,497.26, 
and is admitted in the answer. (Record, p. 6, 
paragraph 1). 

The decree of the special term against White was, 
that he pay to the solicitors of the plaintiff the one 
half of the amounts that he had been paid by the 
State Department upon the Conrow award, up to the 
time of its rendition of the decree, February 27, 1883, 
and that he assigned to the plaintiff one half of the 
payments then remaining unpaid. 


There was no prayer for a money decree against 
White in the bill, for the reason that at the time of 
filing it no money had been paid to White by the 
Secretary of State. 


Mr. Evarts who was Secretary of State at the filing 
of the bill had decided that he would not pay the 
money, except upon the joint receipt of the plaintiff 
and the defendant, (record, pp. 6 and 8,) and hence 
having no other remedy the plaintiff filed this bill. 
Before the answer was filed Mr. Evarts had been sue- 
ceeded in office by Mr. Blaine, whom Mr. White suc- 
ceeded in persuading to pay him the fund that had 
accumulated to May 5, 1881, in the department, from 
the instalments paid in by Mexico, and the payments 
were continued to be made to him to the end of his 
term, as also through that of his immediate successor 
Mr. Frelinghuysen. 


Mr. White in his answer, (record, p. 9, paragraph 12,) 
states that the Secretary has paid him ten instalments 
up to May 5, 1881, and in his evidence, (record, pp. 45, 
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465,) says: “since the commencement of this suit, two 
Secretaries of State, Hon. James G. Blaine and the 
present Secretary of State, Mr. Frelinghuysen, have 
paid me the instalments then due, against the protest 
of the plaintiff and in opposition to and overruling 
his title.” 


It was upon the data furnished by Mr. White, that 
the court in special term made its decree under the 
prayer for general relief. 


It is due to the present Secretary, Mr. Bayard, to 
say that he has refused to continue to pay Mr. 
White and stands by the original decision of Mr. 
Evarts, that the courts must decide between the par- 
ties to whom the fund belongs. 


We must be permitted to say that in our opinion it 
was an extraordinary assuinption of official power on 
the part of Mr. Blaine and Mr. Frelinghuysen to assume 
to take the adjudicution of this case from the judicial 
tribunals where it was pending and to which it had 
been sent by the eminent lawyer who preceded them 
in the o tice of Secretary of State. 


Mr. White, in his answer, (p. 9, record,) sets up that 
the act of Conyress of June 18, 1878, relating to this 
subject clothed the Secretary with gwasi judicial 
. powers to decide what parties are entitled to the funds 
paid by Mexico on these awards, and he pleads the 
payments to him by the two Secretaries as 7es 
adjudicata 


But if the doctrine of ves adjudicata would apply 
to the Secretary's decisions, why not to the first decision 
which was that the Secretary would not pay except* 
upon the joint receipt of the parties, and if the 
doctrine applies at all why not to the last decision, 
which was that the Secretary would not pay but would 
leave it to the courts where it was pending? Mr. 
White will scarcely seriously make that question in 
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this court, and if he should it is conclusively settled 
by the Peugh and White case, supra. 


As the court will perceive the most of the evidence in 
the record was taken with reference to the controversy 
as to whether the Parsons and Standish assignments 
were absolute deeds or equitable mortgages; but inas- 
much as the decision of Justice James has eliminated 
that question, it will not be necessary to trouble the 
court with any reference to the testimony relating to 
that contention. 


The only question now before the court i3, whether 
Porter is entitled to the one half of the fees in the Con- 
row case or not, and we most respectfully submit that 
upon the law and evidence that cannot be a question 
of doubt. 


S. S. HENKLE, 

J. J. JOHNSON, 

Wma. E. EARLE, 
Counsel for Appellant. 
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Since the printing of the original brief we have 
learned that the appellee claims, and will argue in 
this court, that the appellant sold him the whole of 
the attorney’s fees in the two cases of Parsons and 
Standish, when in fact he owned but the half,and that 
he afterwards purchased the other half from Musser, 
Pike & Johnson, and that he is entitled in this court 
to offset or recoup the damages that he has thus sus- 
tained against the appellee’s interest in the Conrow 
award. 

Passing for the present the novelty of the claim we 
invite the attention of the court, first, to the equity of 
it as this is a proceeding in equity. 


The Standish award was for $42,486.30; the Parsons 
award was $50,486.30; making an aggregate of $92,- 
972.60; the one half of which is $46,486.30, being the 
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full amount of fees; Porter’s half sold White 
Oe ee iy ie Se ea el OS 
For which White paid in money on Parsons 

award $4,000; equity in a house which 
he estimated at $3,000, __—.. . $7,000 
On the Standish award White paid 5,000 12,000 OO 


A margin of : . $11,248 15 
Porter got in fact but $1,500 outof the house =1,500 O00 


A profit of . ' ; . $12,743 15 


Mr. White was willing to re-assign to Porter for 
$10,000. (See his letter p. 61, Rec.) 


The claim if there be any is in the nature of damages, 
and his damages were a clear profit of over $12,000, 
less a few hundred dollars for interest, on an invest- 
ment of about $10,000. 


That is the claim in its equitable aspect. 


The appellee did not make so good an investment in 
purchasing the interest of Musser, Pike & Johnson for 
which he paid $30,000 in cash; but this purchase 
included the interest of the sellers in the Conrow 
award, making an aggregate of $35,953.08. The aggre- 
gate profit on the two transactions is about $18,696.23, 
less amount to be deducted for interest. 


If the latter investment is not so good as the former 
Porter is not to blame for it, as he stoutly protested 
against White making the purchase, and certainly he 
was not under any necessity to do so to protect his 
own claim. 


We think it would be rather difficult for the ap- 
pellee to make out a claim against Porter for damages 
on account of this transaction in a court of equity. 


The claim is nowhere made in the pleadings, nor in 
evidence, was not heard of in either of the courts below 
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and is presented for the first time in this court of last 
resort. 

If he had intended to make any such claim he should 
have filed a cross bill and submitted his claim to 
the court in special term. when the appellant would 
have had an opportunity to have met it, and in case 
both original and cross bills had been dismissed, he 
should have taken a cross appeal. 

The case comes into this court on appeal from the 
decree of the general term, dismissing the bill. The 
appellee took no appeal and can only be heard here 
in support of the decree as it now stands. 

Corning et al os. the Troy Iron and Nail Factory, 
15 How., 464. 
Canter vs. Ins. Co., 3 Pet., 318. 
Chittenden os. Brewster, 2 Wall., 196. 
The Stephen Morgan, 94 U.S8., 599. 
S. S. HENKLE, 
"3 JOHNSON, 
Wa. E. EARLE, 
Counsel for Appellant. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 221 


RICHARD H. PORTER, Appetiant, 
v8. 


STEPHEN V. WHITE, Apretuer. 


ARGUMENT OF THE APPELLEE. 


Before entering upon the discussion of the questions pre- 
sented in the record the appellee desires to call the attention 
of the appellant’s counsel and of the Court to an uninten- 
tional but misleading statement in the brief of appellant’s 
counsel, which occurs upon page 8 of the brief, in which 
they say : 

“The testimony of Porter * * * is nowhere denied 
in the evidence. Musser is living, and his testimony might 
have been taken to contradict it; if it had not been true 
and his absence not acounted for we have a right to assume 
that he would not have contradicted it or he would have 
been called as a witness.” (The same error occurs also on 
page 11, foot, and page 12, top.) 


The counsel know, but have evidently overlooked the 
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fact, that all the evidence in the case of Peugh vs. Porter 
(112 U.S., 737) was, by stipulation (see page 58 of Record), 
used as evidence in this case, and that in that case Musser 
contradicted Porter (pages 212 to 218) in every essential fact 
upon which he testified as to their relations and transactions, 
and especially as to whether he accepted the attorneyship 
for claimant in his own right as a personal trust or as 
agent for Porter, and that White paid him $15,000 and 
Pike & Johnson a like sum. His testimony (page 216 of 
that Record) is explicit upon that point. I note this in 
order that my opponents may make a correction which I 
am sure they will gladly make. 

Upon the merits of this controversy it will be found that 
the appellant abandons the main contention of his bill 
and concurs in the finding of the chancellor who tried the 
case, and of the general term on appeal as to that claim. 
That contention was that the assignments by plaintiff to 
defendant of the moiety of two awards (Parsons against 
Mexico and Standish against Mexico) were merely intended 
as a pledge for the return of $7,500, and not as a sale of 
said moieties. 

The recklessness of the swearing by appellant and his re- 
liability as a witness will be best understood when it is seen 
that the testimony (pages 43 and 44 of the Record) shows 
that for the Parsons award the plaintiff received $7,000 in 
cash and a brown-stone-front house in Brooklyn, which he 
accepted and sold and kept the purchase-money, and that 
for the Standish award he received $5,000 in cash, and that 
all the negotiation for the sale of said moiety was conducted 


in writing, the letters being given on pages 56, 59, and 46 
of the Record, and the question of a loan not even being 


mentioned in his letters, but an absolute sale offered and 
accepted. 

The contention, then, is wholly as to the Conrow award; 
and upon that award, with all due respect for and in har- 
mony with the decision of Peugh vs. Porter, supra, I believe 
that I can show to this Court that no conditions exist to 
bring this Conrow claim into any litigation on the equity 
side of a court. 

The case of Conrow was different from the other two. In 
that case Porter never had a scratch of a pen in the way of 
an assignment from either the claimant or from Musser. 
He procured executory contracts promising him an interest 
in certain contingencies in the two awards of Parsons and 
Standish from the claimants themselves, which placed him 
in those cases in the attitude of one having a direct stand- 
ing before the court to demand an accounting. 

Nor did the claimant Conrow stand silent and permit the 
State Departinent or the courts to distribute the fund. She 
specifically, under oath, repudiated Purter’s claim, and 
directed the payment of the half of the amount to Musser 
and to Pike & Johnson in equal parts (see the Record, page 
—); so it is certain Porter can take nothing under assign- 
ment from her. 

As to Musser, all the writing he ever had from him was 
the words on Musser’s power of attorney following: “ Richard 
H. Porter is hereby substituted as attorney in the within 
power.” (See Record, page 22.) ‘Take the well-known doc- 
trine that, te constitute an equitable assignment, “it is 
indispensable to a lien thus created that there should be a 
distinct appropriation of the fund by the debtor, and that the 


creditor should be paid out of it.” And this case presents 
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nothing coming within that rule. (Wright vs. Ellmore, 1 
Wallace, 16; Trist vs. Child, 21 Wallace, 441.) 

The Court will bear in mind that this is not a suit between 
Porter and Musser to settle a partnership. Musser is nota 
party to the suit. 

It is not a bill to restrain the defendant from receiving 
the fund because of alleged insolvency. It isa claim in 
equity to retain a fund on the ground of an equitable lien, 
upon which fund he never bad an assignment nor a contract 
for its receipt, either express or implied. 

If he wanted to settle a partnership in equity Musser was 
a necessary party to its settlement, and he is not joined. 
If he wanted the money as against White and the money 
belonged to him, he had a plain, speedy, and adequate 
remedy-at-law, in an action in which White could have his 
constitutional right to a jury trial. 

And while the case of Peugh vs. Porter, supra, decided the 
fact that Porter, acting for Musser, employed Peugh, and that 
such employment gave him (Peugh) a right as against 
Musser and those claiming under him, and against Porter 
and those claiming under him, there is nothing in that 
case which settles the equities between them as copartners ; 
or, if it can be inferred by implication as to them, it is not 
made efficacious against a lawful assignee for value. But, 
assuming that Musser and Porter were equal partners, ac- 
cording to the conclusions in Peugh vs. Porter, still the 
plaintiff is not entitled to a decree for any part of the Con- 
row award. 

It is conceded that the appellant sold the moiety of the 


Parsons award and of the Standish award to the appellee. 
These two awards aggregated $42,486.30 plus $50,828.76, 
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equal to $93,315.06, while the Conrow award amounts to 
$50,497.26. He (Porter) therefore sold White the half of 
$93,315.06, or $46,657.53, and W hite has possession, or will 
have when the remaining installments for which he holds 
the assignments, of the half of the Conrow award, say, 
$50,497.26, or $25,248.63. 

The plaintiff comes into a court of equity to ask equity. 
His hands are reeking with fraud. His counsel concede 
that there is no longer any dispute but he sold claims 
against Mexico for $46,657.53, representing himself as their 
owner. ‘They concede that of this sum there were $23,328.76 
which he did not own. 

The defendant at most, if plaintiff’s contention is conceded, 
holds only $12,624.82 which would belong to plaintiff were 
it not for his fraudulent sales of the larger amounts; and 
yet in the face of the first rule which the student learns, 
that “he who asks equity must do equity,” he has the hardi- 
hood to ask that he shall retain the $23,328.76 which he has 
fraudulently obtained and receive the $12,624.32, which 
the defendant might offset even in a suit at law. 

Nor is the iniquity yet fully stated. When this case was 
tried below the case of Peugh vs. Porter was undecided in 
this Court; it was not known that Peugh had a claim to the 
amount of one-fourth of the $46,657.53 which the appellant 
had sold. Of this $11,664.88 one-half must come from the 
money sold to the appellee, equal to $5,832.19. What a 
sweet savor such a claim has in a court of conscience. 

I shall ask in all seriousness that, although no cross-bill 
was filed in this case, the court below be ordered to direct 
an accounting, and that the court render judgment for the 
amount found to be due to the appellee for this money ob- 
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tained under false pretenses, and this I ask under the gen- 
eral power of an equity court, when the parties are before it, 
to do justice as between them in favor of the defendant with- 
out compelling him to resort to a court of law in a new 
litigation. 

[ cannot pass away from the consideration of the facts in 
this case without giving some attention to the arithmetic of 
the appellant’s counsel and their inaccuraey of statement of 
evidence. 

They say (page 11) that there is no evidence, oral or 
written, to sustain the claim that appellee paid $30,000 for 
the interest of Musser and Pike & Johnson. 

The assignment (page — of the Record) recites the payment. 
White swears to it on page 50, Pike swears to it on page 41, 
and Musser on page 216 of the Record of Peugh vs. Porter 
as appellant’s counsel will concede. 

But if the evidence is carelessly stated the computations 
are worse. 

The awards were, in round numbers, for $144,000, Mexican 
gold, which is never less than 3 per cent. discount. The 
half, or $72,000, less the 3 per cent., is less than $70,000 and, 
drawing no interest and subject to a per centum deduction for 
the United States’ expenses on the commission, which was 
promptly retained out of first installment. The money was 
due in yearly installments, and had at the time of that pur- 
chase an average maturity of more than five years to run- 
It was tied up by a lawsuit, which is now far advanced on 
its tenth year of continuous litigation, which has been Pro- 


tean in its forms. 
And they want this Court to think that, although the full 
amount (say, $35,000), if paid promptly at maturity, would 
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not have realized 3 per cent., simple interest, on the $30,000 
paid at that time, that the defendant would pay $30,000 for 
each award. 

Further, the evidence shows (page 41) that they asked 
$40,000 in the first instance for the proportion sold to ap- 
pellee, which, if their position is warranted by the facts, 
would show the assignors wanting a $5,000 bonus for the 
privilege of letting White into so good a thing. The ven- 
erable witness, General Albert Pike, seems to go a step too 
far in his testimony when he admits that they asked appel- 
lee $40,000 for what would be at maturity, on an average, 
five years thereafter, less than $35,000, if they impressed on 
him that they were selling him but $35,000 of the fees. 

To find that the appellee was so foolish as to deal with Por- 
ter may create astrong presumption against him, but I trust 
it will not lead to the belief that he did not know that 
$40,000 was more than $35,000, nor that 3 per cent., sim- 
ple interest, per annum was not a large reserve fund out 
of which to pay court fees and expenses through a ten years’ 
litigation and a guaranty of the solvency of Mexico for 
twelve years. 

For these reasons the appellee claims— 

Ist. That if any remedy existed it was at law, not equity ; 
and, : 

2nd. That the facts show that appellant owes appellee 
$23,328.76, plus $5,832.19, equaling $29,160.95 less (if he 
equitably owned a half interest in the Conrow award) 
$12,624.32, or a balance, on that hypothesis, of $16,556.65, 
which is upon appellant’s own theory due to appellee. 

S. V. WHITE, 
Appellee, in Person. 
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STATEMENT OF EQUITIES. 


Parsons’ award, paid September, 1876.-..-...... $8,500 
Kleven years and six months’ simple interest___- 5,865 
Paid Standish award, September, 1877--------.--- 5,000 
Interest, ten years and six months_-.--~-- —- ee 3,150 
Pike, Johnson, and Musser, February, 1879._._... 30,000 
Interest, nine years and two months... ....-... 16,500 

Purchase Peugh’s interest under decision Peugh v. 
TOIT a ews bs eeepc ialiamnmebinneahied we eeu: wast ~ aaa 
Interest, three years and two months--- one 3,230 
$89,245 


Credit five instalments of three awards, May, 1881. $25,750 


EL 
I SN BE dir etenancnnn semen 5,150 
I, GE a nena ennntinimnei conn mii 1,854 
Two instalments, March, 1884...............-.. 10,300 
SORTER, TE Pins cnmencanedwden« i her 2 472 
SE I, Bic ediciicinnieid ins wed wnat 5,150 
TREND DURE TI ncn s camiicnda vena nnnncwiin 927 
Three instalments, undivided.................. 15,750 
One and one-quarter yet to mature......-__-.--- 6,437 

$84,605 
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BAYARD, SECRETARY OF STATE, VS. U. 8. EX REL. WHITE. ] 
l In the Supreme Court of the District of Columbia. 
Transcript of Record. 


THE UNITED STATES, UPON THE RELATION OF ) Petition for manda- 


Stephen V. White, plaintiff, | mus. At law No. 
ae ( 26871. Filed April 
THomMAS F, BAYARD, SEc. OF STATE. J) 23, 1886. 


To the Supreme Court of the District of Columbia: 

Your petitioner and relator now causes the court to be informed : 

1. That under the joint convention between the United States and the 
Republic of Mexico concluded July 4th, 1868, such proceedings were had 
that an award was made to Mary Ann Conrow for $50,497.26, another to 
S. Kearny Parsons for $50,828.76, and a third to Sarah Mildred Standish 
for $42,486.30. 

2. That afterwards and before the payment of any of said awards of 
any part thereof, this petitioner became and now is the assignee of one- 
half of each of said awards, 

3. That the fact of this relator being such assignee was judicially deter- 
mined by this court in general term in 1881, in the suits of Thomas P. 
McManus against Richard H. Porter and others in equity and afterwards 
in the cause of Richard H. Porter vs. Stephen V. White in equity de- 
cided in 1884, in the general term of this court. 

4, That the Department of State has recognized this relator as such as- 
signee upon full argument and hearing before the Secretary of State and 
has paid to this relator nine instalments hitherto paid by Mexico and dis- 
tributed by the Secretary of State. 

5. That on January 31, 1886, a tenth instalment was paid by 

2 Mexico to the defendant as Secretary of State of the United States, 

and that the defendant has made a ratable distribution of said tenth 

instalment, having paid other claimants and especially said Parsons and 

Conrow and Standish the moieties which they had not assigned to this 
relator. 

6. That by the first section of chapter 262 of the acts of the 45th Con- 
gress approved June 18th, 1878, it is made the duty of the Secretary of 
State to ratably apportion and to pay to the claimants or their assigns 
ach instalment of money when received from Mexico. 

7. That of the said tenth instalment there is due this relator on acct. 
of the Conrow award $1,806.06. On account of the Standish award 
$1,519.55, and on account of the Parsons award $1,817.92, which sums 
are specifically on hand, and the amounts have been computed and set 
apart by the proper auditing officers of the State Department. 

8. That notwithstanding the judicial decision of this court and of the 
Department uf State made by two predezessors of the said Bayard in the 
said office of Secretary of State the said defendant arbitrarily refuses to 
perform the duty imposed upon him by law, and to pay to this relator the 
said sums of money due and apportioned to him. 

9. Wherefore your petitioner prays an alternative writ of mandamus 
and for the making thereof peremptory upon the hearing thereof, com- 
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manding the said defendant as Secretary as aforesaid to perform the duty 
imposed upon him by law, and to pay to your petitioner the moneys afore- 
said due him. 
S. V. WHITE, 
Petitioner and Relator. 
3 District OF COLUMBIA, 
City of Washington, ss: 

Stephen V. White makes oath and says that the foregoing petition is 

true within his personal knowledge. 


S. V. WHITE. 


Sworn to and subscribed before me April 23, 1886. 
R. J. ME a 
Clerk. 
By R. J. MEIGS, JR., 
Ass’t Clerk. 


Rule to show cause.—Filed April 23, 1886. 
In the Supreme Court of the District of Columbia. 


THE UNITED STATES, EX REL. STEPHEN V. 
W hite v cae 
"a / > No. 26871. At law. 


Tuomas F, Bayarp, SECRETARY OF Stare. ] 


Upon reading the petition for mandamus filed in the above entitled 
cause, and upon consideration thereof, 

It is this 23 day of April, 1886, ordered that the defendant show cause 
on Monday, the 17 day of May, 1886, at 10 o’clock a. m., before the court 
in general term why the writ of mandamus should not issue as prayed, 
and it is further ordered that copies of this order and the petition filed 
herein be served on the defendant on or before the 26th day of April, 
1886. 

MACARTHUR. 


Justice. 


4 Marshals return.—Filed April 23, 1886. 
In the supreme court of the District of Columbia. 


Served copies of petition and rule to show cause on James D. Porter, 
acting Secretary of State, this 24th of April, 1886. 
A. A. WILSON, 
U.S. Marshal, D. C. 


PHILIPS. 


BAYARD, SECRETARY OF STATE, VS. U. 8S. EX REL. WHITE. 3 
Demurrer.—Filed May 17, 1886. 
[n the supreme court of the District of Columbia. 


THE UNITED STATES EX REL. STEPHEN V. WHITE 
re. > At law, No. 26871. 
Tuomas F. BAYARD, SECRETARY OF STATE. =} 


The detendant, Thomas F. Bayard, says that the petition against him 
filed by the United States on the relation of Stephen V. White is bad in 
substance, in that it does not present any ground or warrant for issuing the 
writ of mandamus as therein prayed. 

WM. A. MAURY, 
Assistant Attorney- re neral and of Coulsel for the Defe ndant. 


5 Submission of demurrer of deft. on the part of the relator.— Filed 
Jun. 9, 1886. 


In the supreme court of the District of Columbia. 
U.S. EX REL. STEPHEN YV. W HITE ) 


26871. Law. Gen. term. sup, ct., 


ix » 
ot Sse D.C. Mandamus. 
Tuos. F. BAYARD. } 


Resisting the demurrer to the petition for mandamus the relator urges— 

That the petition shows all the acts of a discretionary or judicial nature 
to have been done. He shows that— 

1.—This court has held him to be the assignee. 

2.—The State Department has so decided. 

3.—The money awaits distribution in defendant’s hands, even the com- 
putation of the moiety in each case having been made. 

4.—The act of June 18th, 1878, directs the Secretary to pay this award: 

Therefore, under cases Kendall vs. U. S. & U.S. vs. Schurtz the writ 
must issue, 


S. V. WHITE, 


Relator. 
Stipulation.—Filed Nov. 15, 1886. 
Supreme court of Dist. of Col., Oct. term, 1886. 
U.S. ex REL. S. V. WHITE ) 
vs. 
Tuos. F. Bayarp, SECRETARY OF STATE. } 
6 In this cause it is stipulated that the argument of Demurrer to 


petition for mandamus may be set down for Tuesday, Nov. 23d, 
at opening of Court or as soon thereafter as counsel may be heard. 
S. V. WHITE, 
Relator. 
Wn. A. Maury, 
Ass’t Atty. Genl., for defendant. 
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Fripay, February 4, 1886. 


Session resumed, pursuant t adjournment; present, Justices Hagner and 
James. 


Supreme court of the District of Columbia. 


UNITED STATES EX REL. STEPHEN V.° 
White, 
vs. 
SECRETARY OF STATE THomaAS F. Bay- 
ard. 


| 
> 26871. Law. 
| 


In the above cause the argument of the demurrer to information is set 
down for hearing on February 15, 1887 ; and it is hereby ordered that 
it have precedence on that day over other business except any cause 
which may be on trial at the adjournment on February 14th. 

By Mr. JUSTICE HAGNER, 


Presiding Justice. 


Tuespay, February 15, 1887. 
Session resumed, pursuant to adjournment ; present, Justices Hagner and 
James. 


UNITED STATES EX REL. STEPHEN \V. 
White, 
. vs. > At law, No. 26871. 
Tuomas F. Bayarp, SECRETARY OF | 
State. 


The hearing of this cause, which had been fixed for this day, is post- 
poned to the 23d instant. 


7 Answer and return of Thomas F. Bayard, Secretary of State.— 
Filed Feb’y 21, 1887. 


In the Supreme Court of the District of Columbia, sitting in General Term. 


The answer of Thomas Francis Bayard, Secretary of State, to the rule 
laid upon him by this honorable court to show cause why the writ of 
mandamus should not issue against him according to the prayer of the 

tition filed in this court beds United States on the relation of Stephen 

. White. 

This respondent answering saith that true it is that awards were made 
by the commission established by the treaty between the United States and 
Mexico of the 4th of July, 1868, for the amounts and in favor of the 
parties named in the said petition, "and this respondent is advised that the 
said relator Stephen V. White doth claim an interest in.the one-half _ 
of each of the said awards, and this respondent doth admit that the ri 
and interests claimed by the said White as aforesaid were hat the its 
one although not recognized » ¢ another of the predecessors of this ad 
ames and payments made to him accordingly, but this respondent saith 


he finds it impossible, as the matter now stands, to recognize the claims 
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and pretensions of the said White to the moieties of the said awards with- 
out ignoring the conflicting claims and pretensions of a certain Richard 
H. Porter between whom and the said White litigation in respect to the 
said award is now and for a long time has been pending. 

And this respondent further saith that he hath always been and is now 
willing to pay whatever sum or sums may be due on the said moieties out 

of moneys received, under the said treaty from the Republic of 
8 Mexico, on an order and acquittance signed all the rival claim- 

ants of the said moieties, which your respondent respectfully sub- 
mits is as much as could be done by him without embroiling the United 
States in a litigation in which it has no interest whatever. 

And this respondent further answering saith that the several sums of 
money mentioned in said petition and claimed to be due and payable to 
the relator are held by him subject to the order and control of the Presi- 
dent of the United States and are disposable by this respondent at the 
discretion of the President only, and that as this respondent i is advised and 
believes there is no law, as hath been mistakenly supposed by the said re- 
lator, by which this respondent is invested with authority over the said 
sum of money independent of the President of the United States, and it 
being the opinion of the President that the public interests forbid the 
making of payments to the said relator in the present condition of things 
as hereinbefore set forth this respondent submits that he is not subject to 
the process of mandamus in the premises, and he, therefore, prays that he 
may be discharged from the said rule with his proper costs in this behalf 


sustained. 
T. F. BAYARD. 


Districr oF COLUMBIA, 
Washington City, to wit: 

Personally appéared before me, a notary public in and for the District of 
Columbia, Thomas Francis Bavard, the respondent above named, and 
made oath that the matters and things stated in the aforegoing answer are 
true, in so far as stated as true, and that he believes them to be true in so 
far as stated on information and belief. 

In witness whereon I have hereto set my hand and affixed my seal this 
21st day of February, one thousand eight hundred and eighty-seven. 


JOHN J. CHEW, [sEAt.] 
Notary Public. 


9 Demurvrer to answer.—Filed Feb’y 21, ’87. 
In the Supreme Court of thre District of Columbia. 
THE UNITED STATES, EX REL. STEPHEN V. WHITE, ) 
vs. 
TuHos. F. Bayarp, Sec. oF STATE. ‘ 

The plaintiff demurs to the answer of the defendant as insufficient to 
bar the plaintift’s right to an agp ong writ of mandamus, for that, 

1. It does not deny that the relator, S. V. White, is assignee of the 


moieties of the awards in controversy. 
2. The President did not have any supervisory power under the act of 
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June 18th, 1878, except in the two cases named in the 5th section thereof, 
known as the La Abra and the West cases. 
S. V. WHITE, 
Relator for the Plaintiff. 


10 WEDNESDAY, Feb’y 21, 1887. 
Session resumed pursuant to adjournment—present, Messrs. Jus- 

tices Hagner and James. 

THE UNITED STATES, EX REL. STEPHEN V. WHITE, ) atl 


US, 


aw No. 
——o ; mee oo  ;* 
Tuomas F. Bayarp, SECRETARY OF STATE.  } 
Argued by relator in proper person, and by Mr. Maury, Ass’t Att’y- 
General of the United States, on behalf of respondent, and decree di- 
rected to be prepared by counsel. 


Y = ~ x * * ed 
Monpay, March 14, 1887. 


Session resumed pursuant to adjournment—present Justices MacArthur, 
Hagner, and James. 


* * * * * « * 
UNITED STATES, ON THE RELATION OF STEPHEN \V. ) 
White, | Mandamus. 
va, 26871 at law. 
THE SECRETARY OF State, THomaAs F. BAyarp. 


This cause having been heard here in the first instance on the 23d Feb’y, 
1887, was argued on behalf of the relator in proper person, and for the 
Secretary of State by Mr. Maury, Assistant Attorney-General, and sub- 
mitted to the court; whereupon, because it appears to the court that the 

titioner has made good his right to the writ of mandamus, as prayed, 
it is now for March 7th, 1887, considered that the writ be dead com- 

manding the Secretary of State to pay to relator, on account of the 
1] several awards in the petition mentioned, to wit: On account of 

the Conrow award ($1806.06) eighteen hundred and six and .06 
dollars ; on account of the Standish award ($1519.55) fifteen hundred and 
nineteen and .55 dollars ; and on account of the Parsons award ($1817.92) 
eighteen hundred and seventeen and .92 dollars; which sums are specific-— 
ally on hand, computed and set apart by the proper auditing officer of the 
State Department; and that the plaintiff have recovery against respondent 
for its costs. 


Stipulation.— Filed March 28, 1887. 
In the supreme court of the District of Columbia. 


UNITED STATES, EX REL. STEPHEN V. ~~ 
vs. Mandamus. 
THomas F. Bayarp, SECRETARY OF STATE. 


Stipulation. 


It is hereby stipulated that this case shall be heard and considered by 
the court as if an alternative writ of mandamus had been issued and 


BAYARD, SECRETARY OF STATE, VS. U. 8. EX REL. WHITE. 7 


served ; and that an order tothis effect shall be entered nunc pro tune with the 
concurrence of the said court, this stipulation being in effect the same as 
the oral understanding made at the bar before the argument. 
S. V. WHITE, 
Relator for Plaintiff: 
WM. A. MAURY, 
Asst Att’y-Gen’l, and of Counsel for Defendant. 


12 UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices of the 
supreme court of the District of Columbia, greeting : 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is in the said court before vou, between the United 
States, ex relation: Stephen V. White, and Thomas F. Bayard, Secretary 
of State, respondent, being law cause No. 26871, a manifest error hath 
happened, to the great damage of the said respondent as by his complaint 
appears ; and it being fit that the error, if any hath happened, should be 
duly corrected, and full and speedy justice done to the parties aforesaid in 
this behalf: Terefore, you are hereby commanded, if judgment be therein 
given, under yuur seal, distinctly and openly, to send the record and pro- 
ceedings aforesaid, with all things concerning the same,to the Supreme 
Court of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness, the honorable Morrison R. Waite, Chief Justice of the United 
States, this 22 day of March, in the year of our Lord 1887, and of the In- 
dependence of the United States the one hundred and eleventh. 

R. J. MEIGS, Clerk, 
Districr OF CoLUMBIA, (fo wit: 
To STEPHEN V. Wuire, Relacor: 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the supreme court of the District of Columbia, wherein Thomas 
F. Bayard is plaintiff and you are defendant, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should not be 
corrected, so that speedy justice be done the parties in that behalf. 

Witness, D. K. Cartter, chief justice of the said supreme court of the 
District of Columbia. 

D. K. CARTTER, Chf. Just. 


13 Unitrep STaTeEs OF AMERICA, Districr OF COLUMBIA, 88: 


I, Stephen V. White, relator in the within named cause, do hereby ac- 
cept service of the within citation on the 28th day of March, A. D. 1887. 
S. V. WHITE, 
Relator, for Def’t in error. 
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4 Authentication of record. 
| Clerk’s certificate. } 


CLERK’s OFFICE, SUPREME CouRT OF THE DISTRICT OF COLUMBIA: 

| F clerk of the said court, do hereby certify that the writings an- 
nexed to this certificate are true copies of originals on file and of record 
in said office, and that said originals, together, constitute the record of the 
proceedings of said court in this cause. 

Witnsss my hand and the seal of said court this 2d day of May, 1887. 

[SEAL. | R. J. MEIGS, Clerk, 

By J. R. YOUNG, Assistant Clerk. 


| Justice’s certificate. } 


I, E. F. Bingham, chief justice of said court, do certify the foregoing 
attestation by R. J. Meigs, clerk of the said court, to be in due form. 
Witness my hand and seal this 2d day of May, 1887. 


[SEAL.] E. F. BINGHAM, Chief Justice. 


[Clerk’s certificate to justice’s official character. } 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. Bingham, 
whose genuine signature is subscribed to the foregoing certificate, was, at 
the time of signing and attesting the same, chief justice of said court, 
duly commissioned and qualified. 

Witness my hand and the seal of said court this 2d day of May, 1887. 

[SEAL. | R. J. MEIGS, Clerk, 

By J. R. YOUNG, Assistant Clerk. 


(Indorsed on cover :) No. 1387. Thomas F. Bayard, Secretary of State, 
plaintiff in error, vs. The United States, ex rel. Stephen V. White. Dis- 
trict of Columbia supreme court. Filed May 4, 1887. 


_ 
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Supreme Court.of the United States, 


OCTOBER TERM, 1587. 


Tuomas F. Bayarp, SECRETARY OF 
STATE, PLAINTIFF IN ERROR, 


vs. No. 938. 


Tote Unirep States ez re/. STEPHEN 


V. Waite. 


Brief for the Plaintiff in Error. 


WM. A. MAURY, 
Assistant Attorney-General. 
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] } Auth ntication of record, 
| Clerk’s certiticate. ] 


CLERK’S OFFICE, SUPREME CouRT OF THE DistTRICT OF COLUMBIA : 

5 clerk of the said court, do hereby certify that the writings an- 
nexed to this certificate are true copii sot originals on file and of record 
in said office, and that said originals, together, constitute the record of the 
proceedings of said court in this cause. 

Witnsss my hand and the seal of said court this 2d day of May, 1887. 

[SEAL.] R. J. MEIGS, Clerk, 

By J. R. YOUNG, Assistant Clerk. 


Justice’s certificate. ] 


[, E. F. Bingham, chief justice of said court, do certify the foregoing 
attestation by R. J. Meigs, clerk of the said court, to be in due form. 
Witness'my hand and seal this 2d day of May, 1887. 


[SEAL] E. F. BINGHAM, Chief Justice. 
[Clerk’s certificate to justice’s official character. ] 


[, R. J. Meigs, clerk of said court, hereby certify that E. F. Bingham, 
whose genuine signature is subscribed to the foregoing certificate, was, at 
the time of signing and attesting the same, chief justice of said court, 
duly commissioned and qualified. | 

Witness my hand and the seal of said court this 2d day of May, 1887. 

[SEAL. | R. J. MEIGS, Clerk, | 

By J. R. YOUNG, Assistant Clerk. 


(Indorsed on cover :) No. 1387. Thomas F. Bayard, Secretary of State, 
plaintiff in error, vs. The United States, ex rel. Stephen V. White. Dis- 
trict of Columbia supreme court. Filed May 4, 1887. 
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all 


Supreme Court of the United States, 
OcTOBER TERM, 1587. 


eam ee te ts ne 


Homas FEF. BayarRp, SECRETARY OF ) 
STATE, PLAINTIFF IN ERROR, 
Ss, | ( 

Cue Unirep States ex re/. STEPHEN 


V. WuHuite. 


No. 938. 


Brief for the Plaintiff in Error. 


WM. A. MAURY, 


Assistant Attorney-General. 
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OcTOBER TERM, 1887. 
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Tuomas F. Bayarp, SECRETARY OF 

| STATE, PLAINTIFF IN ERROR, 

US. ; No. 938, 

THe UNITED STATES ex rel. STEPHEN 
V. WHITE. | 


Brief for the Plaintiff in Error. 
THE CASE. 


This is an application for a mandamus based 
on the following grounds: 

1. That under the treaty with Mexico of 4th 
July, 1868, an award for $50,497.26 was made 
in favor of Mary Ann Conrow, and another for 
$50,828.76 in favor of 8. Kearny Parsons, and 
a third for $42,486.30 in favor of Sarah Mildred 
Standish. 


6792 


ite. a essen onli dln. us » . <attad 
MPa 


sea 


a 5 


EP oe: 
tts ills a 


MOE RSE ee. Bae 


ee ee ee ee 


— s 


») 


2. That the relator is the assignee of one-half 
of each of these awards. 

3, That the fact of such assignment had been 
twice determined by the court below. 

4. Thatthe Department of State has recognized 
the assignments and paid the relator nine install- 
ments of said awards. 

5. That on January 31, 1886, a tenth install- 
ment was paid by Mexico to the Secretary of 
State, which he has distributed, excepting the 
moities now claimed. 

6. That by the first section of the act of Con- 
gress of June 18, 1878, it is made the duty of 
the Secretary of State to apportion ratably, and 
pay to the claimants, or their assigns, each in- 
stallment of money received from Mexico. 

%. That there is due relator $1,806.06 on ac- 
count of the Conrow award, $1,579.55 on account 
of the Standish award, and $1,817.92 on account 
of the Parsons award; and that these sums are 
“on hand,” and have been computed and set 
apart by the proper auditing officers of the State 


Department. 


3 


8. That notwithstanding the decision of the 
court below and of two of the defendant’s pre- 
decessors, the defendant arbitrarily refuses to 
perform the duty imposed by law, to pay the 
relator the said several sums (vide petition, pp. 
1, 2). 

A rule to show cause was granted (p. 2). 

The demurrer to the petition filed by the Seec- 
retary of State (p. 3) was afterwards overruled 
and supplanted by his answer to the rule (pp. 4, 
5), which is as follows: 


In the supreme court of the District of Columbia, 
sitting in general term. 


The answer of Thomas Francis Bayard, Secretary 
of State, to the rule laid upon him by this honor- 
able court to show cause why the writ of mandamus 
should not issue against him according to the prayer 
of the petition filed in this court by the United 
States on the relation of Stephen V. White. 

This respondent, answering, saith that true it is 
that awards were made by the commission estab- 
lished by the treaty between the United States and 
Mexico of the 4th of July, 1868, for the amounts 
and in favor of the parties named in the said peti- 
tion, and this respondent is advised that the said 


4 


relator, Stephen V. White, doth claim an interest 
in the one-half part of each of the said awards, and 
this respondent doth admit that the rights and in- 
terests claimed by the said White as aforesaid were 
recognized by one, although not recognized by an- 
other, of the predecessors of this respondent, and 
payments made to him accordingly; but this re- 
spondent saith that he finds it impossible, as the 
matter now stands, to recognize the claims and pre- 
tensions of the said White to the moieties of the 
said awards without ignoring the conflicting claims 
and pretensions of a certain Richard H. Porter, 
between whom and the said White litigation in 
respect to the said award is now and for along time 
has been pending. 

And this respondent further saith that he hath 
always been and is now willing to pay whatever 
sum or sums may be due on the said moieties out 
of moneys received, under the said treaty from the 
Republic of Mexico, on an order and acquittance 
signed by all the rival claimants of the said moie- 
ties, which your respondent respectfully submits is 
as much as could be done by him without embroil- 
ing the United States in a litigation in which it has 
no interest whatever. 

And this respondent, further answering, saith 
that the several sums of money mentioned in said 
petition and claimed to be due and payable to the 
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relator are held by him subject to the order and 
control of the President of the United States, and 
are disposable by this respondent at the discretion 
of the President only; and that, as this respondent 
is advised and believes, there is no law, as hath 
been mistakenly supposed by the said relator, by 
which this respondent is invested with authority 
over the said sum of money independent of the 
President of the United States; and it being the 
opinion of the President that the public interests 
forbid the making of payments to the said relator 
in the present ‘condition of things as hereinbefore 
set forth, this respondent submits that he is not 
subject to the process of mandamus in the premises, 
and he therefore prays that he may be discharged 
from the said rule with his proper costs in this be- 
half sustained. 
T. F. BAYARD. 


DISTRICT OF COLUMBIA, 
Washington City, to wit; 

Personally appeared before me, a notary public 
in and for the District of Columbia, Thomas Francis 
Bayard, the respondent above named, and made 
oath that the matters and things stated in the afore- 
going answer are true in so far as stated as true, 
and that he believes them to be true in so far as 
stated on information and belief. 
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In witness whereon I have hereto set my hand 
and affixed my seal this 21st day of February, one 
thousand eight hundred and eighty-seven. 

|SEAL. | : JOHN J. CHEW, 

Notary Public. 


To this answer the relator filed the following 
demurrer (pp. 5, 6) : 
THE UNITED STATES ev rel. ) 
STEPHEN V. WHITE, 
v8. 
THomMAS F. BAYARD, SEORE- 
TARY OF STATE. 

The plaintiff demurs to the answer of the defend- 
ant as insufficient to bar the plaintiff’s right to a 
peremptory writ of mandamus, for that, 

1. It does not deny that the relator, 8S. V. White, 
is assignee of the moieties of the awards in con- 
troversy. 

2. The President did not have any supervisory 
power under the act of June 18, 1878, except in 
the two cases named in the fifth section thereof, 
known as the La Abra and the West cases. 

| S. V. WHITE, 
Relator, for the Plaintiff. 
The court being of opinion that upon the case 


presented the relator was entitled to a mandamus, 
accordingly so adjudged (p. 6). 


See 


Error Assigned. 


The judgment is assailed for error on the ground 


that no case for a mandamus is made in the record. 


ARGUMENT. 


It is respectfully submitted, that the judgment 
drawn in question by this writ of error is a serious 
blow leveled at the independence of the Execu- 
tive, and cannot be sustained, it is conceived, 
without ignoring the great principle which gov- 
erns, fundamentally, the relations between the 
departments which the Constitution makes the 
depositories of the whole grant of Federal power. 

That principle, heretofore unchallenged, is that 
the legislative, the judicial, and the executive 
departments of the National Government stand 
towards one another in the relation of co-ordina- 
tion, and not at all in the relation of subordi- 
nation. 

It may be truly said that the very foundations 
of the Government are laid in this principle, and 


that the continued success and stability of our 
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Federal polity depend on a religious adherence 
to it. 

Some powers are required by the Constitution 
to be exercised by the President himself, and 
others he may exercise vicariously through such 
officers as may be provided by law. 

Of the powers set down in the Constitution to 
be performed by the President not one can be 
delegated by him or by Congress. Of this class 
are the power to make treaties, in conjunction 
with the Senate, and the powers to be command- 
er-in-chief of the Army and Navy. 

Accordingly, we find that Congress has kept 
this distinction in view in prescribing the duties 
of the heads of the Departments of State, War, 
and the Navy. 


It has declared with reference to the duties of 
the Secretary of State as follows: 


The Secretary of State shall perform such duties 
as shall, from time to time, be enjoined on or in- 
trusted to him by the President relative to corre- 
spondences, commissions, or instructions to or with 
public ministers or consuls from the United States, 
or to negotiations with public ministers from foreign 
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states or princes, or to memorials or other applica- 
tions from foreign public ministers or other foreign- 
ers, or to such other matters respecting foreign 
affairs as the President of the United States shall 
assign to the Department, and he shall conduct the 
business of the Department in such manner as the 
President shall direct. (R.8., § 202.) 

It has declared, with reference to the duties of 
the Secretaries of War and the Navy, as fol- 
lows: 

The Secretary of War shall perform such duties 


as shall from time to time be enjoined on or in- 
trusted to him by the President relative to military 
commissions, the military forces, the warlike stores 
of the United States, or to other matters respecting 
military affairs; and he shall conduct the business 
of the Department in such manner as the Presi- 
dent shall direct. (R. 8., § 216.) 

The Secretary of the Navy shall execute such 
orders as he shall receive from the Presideut rela- 
tive to the procurement of naval stores and ma- 
terials, and the construction, armament, equip- 
ment, and employment of vessels of war, as well as 
all other matters connected with the naval estab- 
lishment. (R.S8., § 417.) 

But when Congress came to prescribe the 


duties of the Secretaries of the Treasury and the 
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Interior, the Postmaster-General and the Attor- 
ney-General, it specified what they should be, 
not being so straitly confined by the Constitution 
as it was in the cases of the three other Depart- 
ments. 

It is not denied that Congress may lay the 
heads of the State, War, and Navy Departments 
under determinate duties, amounting to com- 
mands to do certain things, but these must 
always relate to matters which Congress may, 
under the Constitution, commit to the hands of 
the officers last mentioned, and not, as in this 
case, as we shall show, to duties appertaining to 
the President alone. 


This distinction is clearly pointed out by Chief ' 


Justice Marshall in his celebrated opinion in 
Marbury v. Madison (1 Cr., 137). He says: 


By the Constitution of the United States the 
President is invested with certain important politi- 
cal powers, in the exercise of which he is to use his 
own discretion, and is accountable only to his coun- 
try in his political character, and to his own con- 
science. To aid him in the performance of these 
duties he is authorized to appoint certain officers, 
who act by his authority and in conformity with 
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his orders. IJn such cases their acts are his acts, and 
whatever opinion may be entertained of the manner in 
which executive discretion may be used, still there ex- 
ists, and can exist, no power to control that discretion. 
The subjects are political; they respect the nation, 
not individual rights, and being intrusted to the 
Executive, the decision of the Executive is conclus- 
ive. The application of this remark will be perceived 
by adverting to the act of Congress for establishing the 
Department of Foreign Affairs. This officer, as his 
duties were prescribed by that act, is to conform pre- 
cisely to the will of the President ; he is the mere or- 
gan by whom that will is communicated. The acts of 
such an officer, as an officer, can never be examinable 
by the courts. But when the legislature proceeds to 
impose on that officer other duties; when he is di- 
rected peremptorily to perform certain acts; when 
the rights of individuals are dependent on the per- 
formance ot those acts, he is so far the officer of the 
law—is amenable to the laws for his couduct—and 
cannot, at his discretion, sport away the vested 
rights of others. 

The conclusion from this reasoning is, that where 
the heads of Departments are the political or confi- 
dential agents of the Executive, merely to execute the 
will of the President, or rather to act in cases in 
which the Executive possesses a constitutional or legal 
discretion, nothing can be more perfectly clear than 
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that their acts are only politically examinable. But 
where a specific duty is assigned by law, and in- 
dividual rights depend upon the performance of 
that duty, it seems equally clear that the individual 
who considers bimself injured has a right to resort 
to the laws of his country for a remedy (p. 166). 

Coming now to the case in hand, what do we 
find? ‘That on the 4th July, 1868, a convention 
was entered into between the United States and 
the Republic of Mexico (15 Stat., 679), the lead- 
ing object of which was to provide an interna- 
tional tribunal or commission to adjudicate upon 
claims by citizens of one country against the 
other country. 

As already stated, awards were made in favor of 
Conrow, Parsons, and Standish, each of whom has 
received his or her moiety of a ratable sum of each 
installment that has been paid by Mexico, and the 
relator has also received the moieties claimed by 
him as assignee of said parties out of nine of the 
installments paid by Mexico, but the Secretary of 
State has refused to pay him, for the reasons 
stated in his answer (supra), any part of the tenth 


installment, received in January, 1886. 
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As to the several sums withheld, the Secre- 
tary says in his answer (p. 5) that they ‘are 
held by him subject to the order and control of the 
President of the United States, and are disposable 
by this respondent at the discretion of the President 
only, and that, as this respondent is advised and 
believes, there is no law, as 9 been mistakenly 
supposed by the said relator, by which this re- 
spondent is invested with authority over the said 
sum of money independent of the President of 
the United States, and it being the opinion of the 
President that the public interests forbid the making 
of payments to the said relator in the present con- 
dition of things, as hereinbefore set forth, this re- 
spondent submits that he is not subject to the 
process of mandamus in the premises,” &c., &c. 

The money in question is clearly in the cus- 
tody and keeping of the President of the United 
States, whose mere hand and vicar the Secretary 
is, by virtue of the Constitution and the law. 

In receiving and holding the money the Presi- 
dent acts in a political character under the direct 


authority of the Constitution, and it was impos- 
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sible for him to delegate to the Secretary of State 
any part of his duty touching the same. 

Clearly, then, the Secretary of State cannot be 
liable to a mandamus to compel him to pay 
money held by him as the mere agent of the President. 

It may be that at this very moment the Presi- 
dent has removed the money out of the supposed 
custody and keeping of the Secretary of State, 
who, being wholly without power over the money 
thus removed, may be compelled to satisfy the 
judgment de bonis propriis, should the court allow 
it to stand. 

It is not true that the act of Congress of the 
18th June, 1878 (20 Stat., 144) has removed 
this case from the operation of the principles 
above set forth. 

The contention of the relator is that this act 
is mandatory, that the Secretary shall pay the 
money claimed. But is that so? 

The particular provision of the statute on 
which the relator rests his application for a man- 


damus is the first section, which is in these words: 

That the Secretary of State be, and he is hereby, 
authorized and required to receive any and all 
moneys which may be paid by the Mexican Repub- 
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lic under and in pursuance of the conventions be- 
tween the United States and the Mexican Repub- 
lic for the adjustment of claims, concluded July 
fourth, eighteen hundred and sixty-eight, and April 
twenty-ninth, eighteen hundred and seventy-six ; 
and whevever, and as often as, any installments 
shall have been paid by the Mexican Republic on 
account of said awards, to distribute the moneys 
so received in ratable proportions among the cor- 
porations, companies, or private individuals re- 
spectively in whose favor awards have been made 
by said commissioners, .or by the umpires, or to 
their legal representatives or assigns, except as in 
this act otherwise limited or provided, according to 
the proportion which their respective awards shall 
bear to the whole amount of such moneys then 
held by him, and to pay the same, without other 
charge or deduction than is hereinafter provided, 
to the parties respectively entitled thereto. And 
in making such distribution and payment, due re- 
gard shall be had to the value at the time of such 


distribution of the respective currencies in which 


the said awards are made payable; and the pro- 
portionate amount of any awara of which by its 
terms the United States is entitled to retain a part 
shall be deducted from the payment to be made on 
such award, and sball be paid into the Treasury of 
the United States as a part of the unappropriated 
money in the Treasury. 


ee ~ i nl in Pac 2 Tae RS PRIM So: BP ay 


16 


To sustain the position of the relator it must 
be made to appear that Congress intended, by 
this section, to repeal, by implication, section 202 
of the Revised Statutes (supra), and effect a fun- 
damental change in the relations between the 
Secretary of State and the President by impos- 
ing on the former an absolute command to make 
payments irrespective of the latter’s will, and 
without any attempt to make the Secretary the 
custodian and depositary of the money he is sup- 
posed to be ordered to pay. 

The consideration that if Congress has laid the 
Secretary under an absolute duty to pay it has 
omitted to provide that the fund out of which the 
payments must be made shall be under his con- 
trol, is alone enough to show that Congress had 
no such purpose. 

But as there was no complaint of the Execu- 
tive except in the cases of the Weil and La Abra 
awards, what motive had Congress for passing an 
indirect censure on the Secretary of State by in- 
vading his discretion and laying him under an 
absolute command as to the awards in general 
while in the same breath, ratifying the position 
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of the Executive touching the two awards just 
mentioned? it being clear that Congress and the 
Executive were moving in complete harmony 
and there being no reason for invidious inter- 
ference by the former with the latter. 

It cannot be supposed that Congress proposed 
in that indirect way to make a radical change, 
for the purposes: of this particular class of cases 
only, in the relations of the President and the 
Secretary of State, which had subsisted uninter- 
ruptedly from the foundation of the Government 
down, and which had been carefully adjusted so 
as not to invade the province of the President. 

It would seem very clear that the first section 
of the statute was not necessary. It was but in 
affirmance of what the Executive had been doing 
already, and merely declaratory of the sense of 
Congress on a subject appertaining to the Ex- 
ecutive exclusively. 

It is furthermore a very important considera- 
tion as to intention that the primary object of 
the statute was to appropriate the amount due 


by this country to Mexico, and to make certain 
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regulations touching the expenses of the Joint 
Commission. But for the exigencies calling for 
this legislation it would seem that Congress 
would have remained silent on the subjects of 
the first and fifth sections. 

Again, repeals by implication are not favored, 


especially where an inferred intention to repeal 


would involve injustice and usurpation. In such 
cases, particularly, courts have gone a great way 
to avoid ascribing the implied purpose to repeal. 
Notable examples of this are to be found in the 
cases of Chew Heong v. The United States (112 
U. 8., 432) and Blake v. The United States (103 
U. 8., 227). 

It is only where reconcilement between the 
earlier and the later laws is impossible that an in- 
tention to repeal will be implied in any case. 
(Red Rock v. Henry, 106 U.S., 596, and the cases 
_ therein cited.) 

But, if the positions assumed above are not cor- 
rect, the first section of the act of 1878 cannot 
have effect, because, if Congress intended thereby 
to take the control of the money paid and to be 
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paid by Mexico, out of the President’s hands, 


or to lay the Secretary of State under an abso- 
lute duty to pay irrespective of the President’s 
will, Congress has invaded the province of the 
President of the United States, and exceeded its 
constitutional powers. 

The money paid by Mexico out of which the 
relator demands satisfaction, was paid necessarily 
into the hands of the President as the only organ 
of communication between this Government and 
foreign Governments, and there it remains at this 
moment, and there it was when the act of Con- 
gress was passed. What power, then, has Con- 
gress to issue a command to the Secretary of 
State, the mere agent of the President, to make 


a particular disposition of the money so paid? 
NO CASE FOR A MANDAMUS. 


It will not be pretended at this time of day 
that the judicial department of the Government 
can lay either of its co-ordinates, acting in its 
political character, under thé stress of an inter- 
dict or a command (Mississippi v. Johnson, 4 
Wall., 475; Georgia v. Stanton, 6 Wall. 50; 
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Gaines v. ‘Thompson, 7 Wall. 347); but the 
learned court below’ seems to think that, after 
all, the judiciary may, by an indirection, inter- 
meddle in matters of a political, executive char- 
acter by assuming control over the officers made 
by law obedient to the President’s will. The 
gravity of this case resides in the simple fact that 
the court below has put itself in the President’s 
place and attempted to control the Secretary of 
State in a matter as to which that high officer has 
no power to move without the President's direc- 
tion. 

It is respectfully submitted that the judgment 
of the court below is a great stride in the direc- 
tion of converting this Federal Government, de- 
spite its checks and compensations, into a gov- 


ernment of the judiciary, thus tending to realize 


what has heretofore existed only in the heated 


imaginations of partisans. 

But aside from the constitutional relations of 
this case, there are grounds on which the man- 
damus should have been denied. 

The act of 1878 authorizes the Secretary of 
State to make payments to the parties in whose 
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favor the awards were made, ‘or their legal 
representatives or assigns.” Now, manifestly, 
the Secretary, in carrying out this behest of 
Congress, has to exercise discretion. For he 
must not only be sufficiently assured as to the 
identity of the parties applying, but he must 
also (and hereupon the case partly turns) de- 
termine, on evidence, and generally a hearing, 
too, where the right lies as between several’ con- 
flicting claimants to the same part of the fund to 
be distributed. For the purposes, then, of these 
distributions under the treaty, it is the judgment 
and discretion of the Secretary of State, suppos- 
ing that officer to have an independent footing 
in the matter, and not the judgment and discre- 
tion of the supreme court of the District of 
Columbia, that the Congress has brought into 
requisition. 

It is settled that mandamus is no remedy where 
it is sought to compel action as to a subject touch- 
ing which the officer pursued has a discretion in 
matter of law or matter of fact, otherwise the 


discretion of the officer, which the law calls for, 
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would be supplanted by that of the court, which 
the law does not call for. 

Now, the case here is, as unfolded in the Sec- 
tary’s answer, that the relator and one Richard 
H. Porter are now, and for a long time have 
been, engaged in litigation over their ‘“‘conflict- 
ing claims and pretensions” touching the moieties 
of the three awards now in question. 

Out of comity to the courts, and out of comity 
alone (for it must be accepted as law that the 
head of .a Department, as such, cannot be drawn 
aside from his functions and embroiled in suits 
between private parties, but, if so minded, may 
go right on regardless of such suits), the Secre- 
tary has been awaiting a period to this litiga- 
tion. 

It is entirely beside the case to ask what is 
the nature of the controversy involved in the 
litigation between the rival claimants, and no 
discovery im that regard is demandable anywhere, 
for there exists nowhere an appellate revisory 
jurisdiction over the Secretary. 

It was sufficient to arrest the hand of the court 
below to have been certified, as that court was 
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under the oath of the Secretary, that he was per- 
plexed by antagonistic claims. ‘To have laid 
bare, in his response to the rule, the nature of 
the controversy between tle relator and Porter 
would have answered no practical end, except in 
the view of the court below, which seemed to 
think that the Secretary’s reasons for withhold- 
ing action in the premises could not be good and 
sufficient unless, upon scrutiny, they should find 
them good in their own eyes also—a pretension 
which must, in logical necessity, go hand in hand 
with another, equally extravagant, namely, the 
claim to overlook and direct the Secretary of 
State in the discharge of all his duties as the 
organ of the President of the United States! 

As will appear by reference to the opinion of 
the court below (vide Appendix), the judgment 
to be reviewed is founded entirely on a supposed 
resemblance between this case and that of Mar- 
bury v. Madison. But there is no resemblance 
whatever between the cases, with the greatest re- 
spect be it said. 

In Marbury v. Madison the facts were that, 
upon Mr. Jefferson’s first accession to the Presi- 
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dency, there lay in the Department of State cer- 
tain undelivered commissions of ofticers who had 
been appointed by Mr. Adams in the last hours 
of his term of office as President. It was these 
commissions of the midnight appointees, as they 
were called by way of opprobrium, as to which 
the Executive was absolutely functus officio, unless 
we adopt the position of Mr. Jefferson, founded 
on a false analogy, that the delivery of the com- 
mission conveys title to the office, it was these 
commissions, we say, that Mr. Madison withheld. 
The appointments were all complete, said this 
court, before Mr. Adams retired, and the whole that 
remained to be done by Mr. Madison, as Secretary 
of State, was to hand over the evidences of the 
official acts—the commissions—a duty which was 
purely ministerial. 

But in the case at bar the act which the judg- 
ment commands the Secretary to do is one that 
directly appertains to the President, and which 
the President has forbidden the Secretary to do. 

The court below fails to see, certainly it gives 
no attention to the subject, that the Secretary of 
State holds a peculiar relation to the President 
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touching the money in question, and can have 
no independent footing with regard to it. It as- 
sumes, following literally the first section of the 
act of 1878, and its own obiter dictum on that sec- 
tion in a previous case which arose on the fifth 
section of the act entirely, it asswmes, we say, 
that the fund in dispute is in the keeping and 
under the control of the Secretary of State, thus 
avoiding the gravest question in the case by a 
petitio principia. 

And this position of the court below is all the 
more remarkable, since, in commenting on sec- 
tion 202 R.S., declaring the duties of the Secre- 
tary of State, in U.S. 


(4 Mackey, 310), which was an application for a 


ex rel. Angarica v. Bayard 


mandamus to compel the Secretary of State to pay 
the increment of interest on certain money paid 
by the Government of Spain to meet claims of 
American citizens against that Government, the 
court in denying the writ held a view which is 
precisely in unison with what we have advanced 
in support of this writ of error. Its words are: 

Under this statute it is his duty, in the conduct 


of every matter which constitutes a part of “ the 
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business of his Department,” to act **in such manner 
as the President shall direct,” and it appears that 
every transaction connected with foreign inter- 
course, Which the President shall assign to the State 
Department, is a part of its business in which he is 
so to act. If, then, the receipt from Spain and the 
payment over to the respective claimants of the 
moneys awarded by the commission are acts done by 
the Secretary of State in his official capacity—and 
it is only in such case that he could be subject to 
a writ of mandamus—it is because that matter has 
been made by the President a part of the business 
of his Department. It follows that this official duty 
must be performed “in such manner as the Presi- 
dent shall direct.” Now, it has been decided by the 
Supreme Court of the United States that the action 
of the heads of Executive Departments in matters 
which the President is authorized to direct must be 
presumed to have been directed by him. We must 
therefore presume that the Secretary of State has 
acted by the specific direction of the President in 
the decision complained of by the petitioner. What- 
ever might be thought of the propriety of such 
directions, the Secretary has, in that case, done 
simply what the law required him todo. In other 
words, having been directed by the President not 
to pay to the petitioner the interest derived from 
the investment of these moneys, it was, so far as 
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he was concerned, his legal duty not to pay them. 
It may be added that this presumption of direc- 
tion by the President is not, in a transaction of such 
character and importance, merely a theory. Asa 
matter of fact, such business is conducted with his 
actual concurrence. (Pp. 319, 320.) 

It may be proper to observe that in that case 
the unsuccessful party, after sleeping on his rights 
for a considerable time, has just sued out a writ 
of error, to which he was no doubt prompted by 
the inconsistency between the views of the court 
in that case and the case at bar. 

We do not deny, as the learned court seems to 
think, that-the Secretary of State may, in a proper 
case, make himself liable to a mandamus, as Mr. 
Madison did, but we do deny that he can ever 
come under any such liability in respect of a mat- 
ter to which he must, under the Constitution, hold 
the relation of the mere organ of the President. 

It was because Mr. Madison’s refusal to deliver 
the commissions was contrary to the President's 
solemn command, witnessed by his sign manual 
and the great seal, that this court held him liable 


to be coerced by judicial process, and it is re- 
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markable that the eourt below failed to see the 
distinction between Mr. Madison’s conduct and 
that of Mr. Bayard. 

Upon similar reasoning a mandamus was al- 
lowed in the case of U.S. v. Schurz (102 U.5., 
378), this court holding that every political, ex- 
ecutive act involved in the proceeding of grant- 
ing public land by patent having been performed, 
the jurisdiction of the Department of the Interior 
in that particular case had been exhausted, and 
that nothing remained to be done but to ‘deliver 
the patent, the evidence of the title a which had 
already vested. 

In the view of the learned court below this 
case stands in the same attitude as it would if the 
Secretary had admitted that he held the money 
and that it belonged to the relator. 

The Secretary says, in his answer, that he finds 
it “impossible, as the matter now stands, to recog- 
nize the claims and pretensions of the said White 
to the moieties of the said awards without ignoring 
the conflicting claims and pretensions of a certain 
Richard H. Porter, between whom and the said White 
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litigation in respect to the said award is now, and for 
along time has been, pending,” and that he is will- 
ing to pay the money claimed on an acquittance 
‘* signed by all the rwal claimants of the said moieties, 
which your respondent respectfully submits is as 
much as could be done by him without embroiling 
the United States in a litigation in which it has no 
interest whatever” (p. 5); and it might have been 
supposed, a priori, that, this much given, the 
court would have dismissed the application. 

But no, the court says that the answer of the 
Secretary is wanting in certainty and particular- 
ity; that it does not disclose the grounds on 
which the rival pretensions of Porter rest. And 
to what end is this particularity required? Why, 
plainly, that the court might reyudge the Secre- 
tary’s judgment, as has been said already. 

That this was the idea in the court’s mind is 
shown by the observation in the opinion that the 
answer of the Secretary ‘“‘would be faulty even as 
an answer in chancery or in any ordinary legal pro- 
ceeding, since it does not meet directly several of 


the material averments of the petition,” thus try- 
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ing the sufficiency of the answer to the rule in a 
mandamus case by the same tests as are used in 
cases where the court has authority to adjudge 
and determine a question of conflicting claims 
and, as ancillary to that authority, the right to 
compel a full discovery touching the same. 

May we be permitted to say that the action 
of the court below in foreclosing the Secretary 
upon what it deemed an insufficient discovery, 
appears to be very summary? Regard being 
had to the dignity of the office of the respondent 
and the entire absence of any handle to suspect 
a purpose to evade or obstruct the course of jus- 
tice, it was to be expected that the learned court 
would give the Secretary an opportunity to pro- 
tect the public interests by amending his answer. 

As it was impossible for the counsel for the 
Government to get access to the opinion of the 
court, although he made repeated applications 
for it, until after the close of the term at which 
the judgment was rendered and after the writ of 
error had been sued out, no application to the 
court for leave to amend was made because no 
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necessity for such an application was known to 
exist. 

But it was not admissible for the court to 
determine the case on the point of the supposed 
insufficiency of the answer, because the case was 
argued on the relator’s demurrer to the answer, 
which is restricted to two specifications or 
grounds, the insufficiency of the answer not 
being one of them (p. 5), and the averment as 
to Porter’s conflicting claims being therefore ad- 
mitted. The relator having confined his de- 
murrer to these two distinct grounds, viz, that 
‘it [the answer] does not deny that the relator, 
S. V. White, is assignee of the moieties of the 
awards in controversy,” and that ‘“‘the President 
did not have any supervisory power under the 
act of June 18th, 1878, except in the two cases 
named in the 5th section thereof, known as the 
La Abra and the West [Weil?] cases” (p. 5), the 
court, we repeat, had no right to go beyond the 
demurrer and decide the case on a point raised 
by itself and not made or hinted at in the argu- 


ment, but, on the contrary, involving a matter 
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which was a concessum in the argument; namely, 
that Porter’s claim covered the very moieties in 
question here. 

We must be permitted to say that the action 
of the court below, in deciding the case upon a 
supposed insufficiency of the answer and a conse- 
quent want of knowledge on the part of the court 
touching the conflicting claims of Porter, was ex- 
traordinary. The case of Porter was freely and 
fully alluded to by the relator in his argument, 
and it was seriously insisted by him that the 
litigation between him and Porter was no excuse 
in the Secretary’s mouth, because Porter who 
had been cast had appealed to this court without 
making his appeal a supersedeas, albeit that ap- 
peal is yet to be heard and determined here, stand- 
ing number 221 on the docket of this term. 

It now remains to notice the observation of 
the court below that, inasmuch as this court, in 
the case of Frelinghuysen v. Key (112 U.S.), 
which, it will be observed, turned entirely on the fifth 
section of the act of 1878, failed to overrule or 
notice the obiter dictum of the court below in that 


case, that the first section of the act was manda- 


i a cg, 


33 


tory that the Secretary of State should pay, the 
silence of this court must therefore be taken 
as importing its full acquiescence in that gratis 
dictum! It is sufficient to collate this doctrine 
by the following words of Chief Justice Mar- 
shall : 

“It is a maxim not to be disregarded that gen- 
eral expressions, in every opinion, are to be taken 
in connection with the case in which those ex- 
pressions are used. If they go beyond the case 
they may be respected, but ought not to control 
the judgment in a subsequent suit where the very 
point is presented for decision. The reason of this 
maxim is obvious. The question actually betore 
the court is investigated with care, and considered 
in its full extent. Other principles which may 
serve to illustrate it are considered in their rela- 
tion tu the case decided, but their possible bearing 
on all other cases is seldom completely investi- 
gated.” (6 Wh., 399, Cohens v. Virginia.) 

It is respectfully submitted that the judgment 
should be reversed and the case remanded, with 
instruction to the court below to dismiss the 


petition. | 
WM. A. MAURY, 
Assistant Attorney-General. 
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APPENDIX. 


Supreme Court of the District of Columbia. General 


Term. 


THE UNITED STATES ev rel. } 
Stephen V. White, 

v8. > At Law. No. 26,871. 
THOMAS F. BAYARD, SECRE- | 
tary of State. \ 


[Decided March 14, 1887. Justices Hagner and James sitting. } 


1. Where an act of Congress imposes upon an officer of the Gov- 
ernment a purely ministerial duty, upon the performance of 
which depend the rights of individuals, it is no sufficient 
answer, on a mandamus proceeding against him, to set up a 
contrary direction by the President. 

2. The decision in Angarica de la Rua vr. Bayard, 4 Mackey, 310, is 
to be understood as relating solely to the facts of that case. 

3. When money is in the custody of the Department of State to 
which the petitioner has a clear right, and by an act of Con- 
gress the Secretary is directed to pay it over to him, mandamus 
will lie to compel its payment. 

4. The return by a defendant in mandamus must deny with distinct- 
ness and certainty the material averments of the petition ; 
otherwise they will be taken as true. 

5. Except as to the Weil and La Abra claims, the distribution in 
ratable proportions of the money due to claimants or their as- 
signs under the awards of the Joint Mexican and American 
Commission is, by the act of June 18, 1878, made a purely min- 
isterial duty on the part of the Secretary of State, and such as 
this court will enforce by mandamus. 
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Petition for mandamus certified to be heard in the 
general term in the first instance. 

The facts are stated in the opinion. 

Stephen V. White, pro. per., for relator. 

Wm. A. Maury, Assistant Attorney-General, for re- 
spondent. 

Mr. Justice Hagner delivered the opinion of the 
court. 

The petitioner asks that a mandamus may issue direct- 
ing Mr. Bayard, the Secretary of State, to pay over to 
him a sum of money which he alleges he is entitled to 
receive as assignee of certain claims adjudicated and 
allowed under the Joint Mexican and American Com- 
mission. 

1. The principal defense made to this application by 
the Secretary is one which, if allowed, would not only 
be decisive of this case, but would be fatal to any claim 
of authority in this court hereafter to issue a mandamus 
against the Secretary of State in his official capacity in 
any matter whatever, without respect to the question 
whether the duty sought to be enforced is merely min- 
isterial, or one discretionary in its nature. The Secre- 
tary presents this defense in the following language: 

‘‘ And this respondent, further answering, saith that 
the several sums of money mentioned in the petition, 
and claimed to be due and payable to the relator, are 
held by him subject to the order and control of the Presi- 
dent of the United States, and are disposable by this 
respondént at the discretion of the President only; and 
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that as this respondent is advised and believes there is 
no law,’as hath been mistakenly supposed by the said 
relator, by which this respondent is invested with au- 
thority over the said sams of money independent of the 
President of the United States; and it being the opin- 
ion of the President that the public interests forbid the 
making of payments to the said relator, in the present 
condition of things as herein before set forth, this re- 
spondent submits that he is not subject to the process 
of mandamus in the premises; and he therefore prays 
that he may be discharged from the said rule, with proper 
costs in his behalf sustained.” 

But for the earnestness with which this defense has 
been urged by the assistant attorney-general in behalf 
of one of the highest officers of the Government, and 
especially of his further contention that his position is 
supported by a decision of this court recently rendered 
in a case in which the same official was the defendant, 
we should have contented ourselves with a simple refer- 
ence to the decision of the Supreme Court of the United 
States, announced eighty-four years ago in the case of 
Marbury v. Madison, 1 Cranch, 163, as a sufficient refu- 
tation of the contention. 

But, under the conditions to which I have adverted, 
it is perhaps proper and respectful that something more 
should be said to show that we have no alternative but 
to adhere to the position which we conceive has been 
thus so long settled. 

The facts of this case, which is as familiar to the bar 


as any in the whole range of jurisprudence, were these: 
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Shortly before Mr. Adams retired from the office of 
President he had signed a number of commissions for 
justices of the peace within this District, some of which 
had not been received by the persons for whom they 
were intended; but after Mr. Jefferson was inaugurated 
they were found by Mr. Madison in the office of the See- 
retary of State. The President ordered the Secretary 
not to surrender them, and thereupon Marbury, whose 
commission was withheld under this order, filed a peti- 
tion for a mandamus in the Supreme Court of the United 
States alleging his demand and the refusal by the Sec- 
retary under the President’s orders to perform what he 
averred to be a mere ministerial duty, and insisting that 
he had a right to have its performance enforced by man- 
damus from that court. 

The case was elaborately argued and considered in 
all its relations, and the writ was refused upon the 
ground that the Supreme Court possessed no original 
jurisdiction in the case. But the court entered upon an 
elaborate discussion of all the points raised, and (among 
others) of this very question whether, in the case of a 
plain ministerial duty, the Secretary of State was ame- 
nable to the process of mandamus ; and they decided 
unequivocally that he was. 

I shall read a few sentences from the opinion for the 
reasons I have stated. 

Much stress had been laid, in the argument in that 
case, upon the peculiar language of the section of the 
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act of 1789, establishing the Department of State, which, 
as was also urged in the argument before us, committed 
no authority to the Secretary of State, except in subor- 
dination to the orders of the President. 

The Chief Justice, in reply to this argument, says: 

‘¢‘By the Constitutiov of the United States, the Presi. 
dent is invested with certain important political pow- 
ers, in the exercise of which he is to use his own discre- 
tion, and is accountable only to his country in his polit- 
ical character, and to his own conscience. To aid him 
in the performance of these duties, he is authorized to 
appoint certain. officers, who act by his authority, and 
in contormity with his orders. : 

‘‘ In such cases their acts are his acts; and whatever 
opinion may be entertained of the manner in which Ex- 
ecutive discretion may be used, Still there exists, and 
can exist, no power to control that discretion. The sub- 
jects are political. They respect the nation, not indi- 
vidual rights, and being intrusted to the Executive, the 
decision of the Executive is conclusive. The application 
of this remark will be perceived by adverting to the act 
of Congress for establishing the Department of Foreign 
Affairs. This officer, as his duties were prescribed by 
that act, is to conform precisely to the will of the Pres- 
ident. He is the mere organ by whom that willis com- 
municated. The acts of such an officer, as an officer, 
can never be examinable by the courts. 

* But when the legislature proceeds to impose on that 
officer other duties; when he is directed peremptorily 
to perform certain acts; when the rights of individuals 
are dependent on the performance of those acts, he is 
so far the officer of the law—is amenable to the laws for 
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his conduct, and cannot at his discretion sport away the 
vested right of others. 

‘The conclusion from this reasoning is, that where 
the heads of Departments are the political or confiden- 
tial agents of the Executive, merely to execute the will 
of the President, or rather to act in cases in which the 
Executive possesses a constitutional or legal discretion, 
nothing can be more perfectly clear than that their acts 
are only politically examinable. But where a specific 
duty is assigned by law and individual rights depend 
upon the performance of that duty, it seems equally 
clear that the individual who considers himself injured 
has a right to resort to the laws of his country fora 
remedy.” 

And again: “ But, ifthis * * * beno intermed- 
dling with a subject over which the Executive can be 
considered as having exercised any control, what is 
there in the exalted. station of the ofticer which shall 
bar a citizen from asserting, in a court of justice. his le- 
gal rights, or shall forbid a court to listen to the claim, 
or to issue a mandamus directing the performance of 
a duty, not depending on Executive discretion, but on 
particular acts of Congress and the general principles 
of law?” 

‘‘ If one of the heads of Departments commits any il- 
legal act, under color of his office, by which an individ- 
ual sustains an injury, it cannot be pretended that his 
office alone exempts him from being sued in the ordi- 
nary mode of proceedings, and being compelled to obey 
the judgment of the law. How, then, can his office ex- 
empt him from this particular mode of deciding on the 
legality of his conduct, if the case be such as would, 
were any other individual the party complained of, au- 
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thorize the process? It is not by the office of the per- 
son to whom the writ is directed, but the nature of the 
thing to be done that the propriety or impropriety of 
issuing a mandamus is to be determined. Where the 
head of a Department * * * is directed by law to 
do a certain act affecting the absolute rights of individ- 
uals, in the performance of which he is not placed un- 
der the particular direction of the President, and the 
performance of which the President cannot lawfully for- 
bid, and therefore is never presumed to have forbidden ; 
* * * in such cases, it is not perceived on what 
grounds the courts of the country are further excused 
from the duty of giving judgment that right be done 
to an injured individual, than if the same services were 
to be performed by a person not the head of a Depart- 
ment.” 

The language of the statutes creating others of the 
Executive Departments, and apparently subordinating 
their actions to the will of the President, does not differ 
substantially from that used with respect to the Depart- 
ment of State. Such is the case with reference to the 
Department of War, of the Navy, and of the Treasury ; 
but the writ has repeatedly been issued from this court, 
against those officials, in matters ministerial, without 
a word from the Supreme Court, in disapproval of a 
jurisdiction which since the case of Kendall v. U. 8., 12 
Pet., 610, has been recognized as one of the flowers of 
our court. In the latter case Mr. Justice Thompson, 
speaking for the Supreme Court, says: 


“There are certain political duties imposed upon 
many officers in the Executive Department, the dis- 
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charge of which is under the direction of the President. 
But it would be an alarming doctrine ithat Congress 
cannot lmpose upon any executive officer any duty they 
may think proper, which is not repugnant to any rights 
secured and protected by the Constitution ; and in such 
cases the duty and responsibility grow out of, and are 
subject to, the control of the law, and not to the direc- 
tion of the President.” 

In that case the granting of the writ had been resisted 
upon the ground of want of authority in the courts of 
the District, but not because of any distrust in the sound- 
ness of the general principles announced in Marbury . 
Madison; and it may not be out of place to quote the 
following from the report of the argument of Mr. Attor- 
ney-General Butler in that case, as evincing the under- 
standing of a distinguished lawyer of that decision : 


‘‘And as the ordinary character of an officer’s func- 
tions would not always determine the true nature of a 
particular duty imposed by law, be further agreed that 
if an executive oflicer, the head of a Department, or even 
the President himself, were required by law to perform 
an act merely ministerial, and necessary to the comple- 
tion or enjoyment of the rights of,individuals, he should 
be regarded quoad hoc, not as an executive, but as a 
merely ministerial officer; and therefore liable to be di- 
rected and compelled to the performance of the act by 
mandamus, if Congress saw fit to give the jurisdiction.” 
12 Pet., 596. 

Since 1803 the decision has stood undisturbed, as set- 
tled law. It is true it has been criticised, upon the 
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ground that the court had declared itself without juris- 
diction to issue the writ; and this was one of the rea- 
sons given by Mr. Jefferson in his letter of June 2, 1807 
to George Hay, the prosecuting attorney in the trial of 
Burr, why he thought “it material to stop at the thresh- 
old, the citing of that case as authority, and to have it 
denied to be law.” 

But in U.S. v. Sehurz, 102 U. 38., 395, the Supreme 
Court, in awarding a mandamus against the Secretary 
of the Interior to deliver a land patent to the patentee, 
notices this suggestion in these words: “ If the relator 
was entitled to the possession of the patent as his prop- 
erty aud it was the plain duty of the Secretary to de- 
liver it to him when demanded, then, under all the au- 
thorities, and especially the decisions of this court, he 
is entitled to the remedy he asks.” From the case of 
Marbury v. Madison (1 Cranch, 137) down to the pres- 
ent time, such has been the settled doctrine of this 
court. And though it may be said that the opinion of 
Chief Justice Marshall in that case was not necessary 
to the decision made, which was that this court had no 
original jurisdiction in that case, the principles of the 
opinion have since been repeatedly recognized and acted 
upon in this court, and the case cited with approval in 
its definition of the circumstances under which persons 


holding public oftices will be compelled to perform cer- 


tain duties which are merely ministerial. (Kendall v. 
U.5S., 12 Pet., 524; Decatur v. Paulding, 14 Pet., 497.) 


The decision has been equally followed by the courts 
of the different States, even where the proceedings were 
against the highest State officials, to compel the per- 
formance of ministerial duties. In Magruder rv. Swann 
25 Md., 173) where the writ was ordered against the 
governor, the whole subject was reviewed, and the more 
prominent State decisions are cited. 

It would, therefore, have been impossible for this 
court to have held a contrary doctrine; and whatever 
language was used in the case of U.S. ex rel. Angarica 
de la Rua v. Bayard, Mackey, 510, referred to by the 
defendant, must be understood as relating solely to the 
facts of that case. 

It is well settled that no mandamus can be issued 
against a public officer, unless the party applying shows 
a clear legal right to the relief claimed; and also that 
there exists a clear legal duty on the part of the official 
to perform the ministerial function involved. 

In the ease in 4 Mackey, 310, neither of these essen- 
tial prerequisites of jurisdiction appeared. Under a 
conv@ntion between the United States and Spain, a 
large sum had been awarded to Angarica de la Rua for 
losses sustained by him at the hands of the authorities 
in Cuba, which was paid over by Spain to the Secre- 
tary of State. This officer paid over to the claimant the 
amount so received, except about $41,000, which he re- 
tained until the Spanish Government should make pro- 


vision to pay the expenses of the arbitration. Several 
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years afterwards the Secretary paid over the sum so re- 
tained in full, but refused to pay to the claimant an 
amount of interest which had been realized from the in- 
vestment of the sum, made by the Secretary’s order 
while awaiting the action of the Spanish Government, 
To compel the payment of this interest the mandamus 
was applied for; but it was refused by this court, as it 
appeared that the retention of the $41,000 by the See- 
retary, and its investment, and the earning of interest 
on the fund, were all equally without law, but were 
mere voluntary acts of the Secretary; that the un- 
changeable practice of the Government is not to pay in- 
terest upon claims and that there could be no element 
of contract in the transaction; and hence, however 
equitable might be the petitioner’s claim to the interest, 
it could not be enforced at law. 

2. The next inguiry is whether the relator has shown 
a clear legal right to the fund he claims. 

He avers under oath the allowance by the mixed com- 
mission of the claims of Conroy and others; that after- 
wards and before the payment of any of the awards, he 
became and still is the assignee of one-half of each; and 


he proceeds: 

‘That the fact of this relator being such assignee 
was judicially determined by this court in general term 
in 1881 in the suits of Thomas P. McManus against 
Richard H. Porter and others, in equity, and afterwards 
in the case of Richard H. Porter and others, in equity, 
decided in 1884 in the general term of this court. 
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“That the Department of State has recognized this 
relator as such assignee, upon full argument and hear- 
ing before the Secretary of State, and has paid to this 
relator nine installments hitherto paid by Mexico and 
distributed by the Secretary of State. 

“That on January 31, 1886, a tenth installment was 
paid by Mexico to the defendant, as Secretary of State 
of the United States, and that the defendant has made 
a ratable distribution of said installment, having paid 
other claimants, and especially having paid said Par- 
sons and Conroy and Standish the moiety which they 
had not assigned to this relator. 

‘‘ That by the first section of chapter 262 of the acts 
of the Forty-fifth Congress, approved June 18, 1878, it 
is made the duty of the Secretary of State to ratably 
apportion and to pay to the claimants or their assigns 
each installment of money when received from Mex- 
ico. 

“ That of the said tenth installment there is due this 
relator, on account of the Conroy award, $1,806.06; on 
account of the Standish award, $1,519.55; and on ac- 
count of the Parsons award, $1,817.92; which sums are 
specifically on hand, and the amounts have been com- 
puted and set apart by the proper auditing officers of 
the State Department. 

‘That notwithstanding the judicial decision of this 
court and of the Department of State made by two 
predecessors of the said Bayard in the said office of 
Secretary of State, the said defendant arbitrarily re- 
fuses to perform the duty imposed upon him by law, 
and to pay to this relator the said sums of money due 
and apportioned to him.” 
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This constitutes unquestionably a statement of a 
clear legal right. If he is the assignee, and the money 
is in the custody of the Department, and by the statute 
the Secretary is directed to pay it over, after it has been 
set apart for the assignee, then undoubtedly the peti- 
tioner has a right to demand its payment. 

The case is heard here upon the agreement of the 
litigants that the answer of the Secretary is, in all 
respects, to be considered as though it were a return to 
an alternative mandamus already issued; and the court 
has considered the case throughout according to the 
terms of this stipulation. 

The reply to the allegations of the petition is thus 
stated in the return : 

‘“ This respondent, answering, saith that true it is that 
awards were made by the commission established by 
the treaty between the United States and Mexico on 
the 4th day of July, 1868, for the amounts and in favor 
of the parties named in the said petition; and this re- 
spondent is advised that the said relator, Stephen V. 
White, doth claim an interest in the one-half of each of 
said awards; and this respondent doth admit that the 
rights and interests claimed by the said White, as afore- 
said, were recognized by one, although not recognized 
by another, of the predecessors of this respondent, and 
payments made to him accordingly. But this respond- 
ent saith that he finds it impossible as the matter now 
stands to recognize claims aud pretensions of the said 
White to the moieties of the said awards, without ignor- 
ing the conflicting claims and prefensions of a certain 
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Richard H. Porter, between whom and the said White 
litigation in respect to the said award is now, and fora 
long time has been, pending. 

“And this respondent further saith that he hath al- 
ways been and is now willing to pay whatever sum or 
sums may be due on the said moieties out of moneys re- 
ceived under the said treaty from the Republic of Mex- 
ico, on an order and acquittance signed by all the rival 
claimants of the said moieties; which your respondent 
respectfully submits is as much as could be done by him 
without embroiling the United States in a litigation in 
which it has no interest whatever.” 

Is this such a return to the supposal of the petition 
as would disentitle the plaintiff to the writ? 

The well-settled rules of the common law on the sub- 
ject of mandamus have not been modified by statute in 
this jurisdiction. 

In Harwood v. Marshall (10 Md., 463) the court states 
with much fullness the principles by which the suffi- 
ciency of a return should be tested, and that case af.- 
fords so clear an illustration of the manner in which we 
should examine that before us that we shall quote from 
it at length. The facts of that case were these: 

The Maryland legislature had elected Marshall State 
librarian, and the incumbent, Harwood, refused to give 
up the office. Marshall applied for a mandamus to com- 
pel its surrender; and the court below ordered a per- 
emptory writ. In the court of appeals it was insisted 
that the court below erred in ordering the mandamus 
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because the return sufficiently denied the statement of 
fact upon which the petitioner relied as the ground of 
his right, The appellate court says: 

‘Tn this State the proceedings in mandamus in such 
a case as the one before us are governed entirely by the 
rules and principles of the common law. The office in 
question is a public office, and not within the provisions 
of the statute of 9 Anne, chap. 20, nor of the act of as- 
sembly of 1828, chap. 73. 

“Tf the return state upon its face, with precision and 
certainty, facts which are sufficient in law to justify the 
court in refusing the writ, the facts alleged are not tra- 
versable ; and whether they be true or false, the return 
is conclusive, and the writ is denied. The only remedy, 
if the facts alleged in the return be untrue, is by action 
on the case for a false return. (1 Harr. & J., 557.) 

“Such is the ancient and well-settled principle of the 
common law zoverning this case, and remaining to this 
day unaltered by any statutory enactment in Maryland. 

‘‘In the excellent treatise of Tapping on Mandamus, 
page 353, it is said: ‘The averments of the return must 
be certain. The certainty required by the common law 
is, by some of the cases, stated to have been certainty 
to every intent, and therefore greater certainty than is 
requisite to a plea. Other cases have decided that a 
certainty or strictness which prevailed at common law 
was the same as that which governed estoppels, indict- 
ments, or returns to writs of habeas corpus, and as to 
them it is laid down that nothing is to be taken or con- 
strued by intendment or inference, so that all material 
facts should be positively and distinctly alleged.” * * * 
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“Tf the return deny the supposal of the writ, the 
traverse must be single, direct, and certain. The rule 
being that every distinct and material allegation con- 
tained in the writ must, if it be intended to contradict 
them, be traversed. 

“'The question in considering the sufficiency of a re- 
turn by way of traverse must be whether, if the sup- 
posal of the writ be true and sufficiently averred, an 
action for a false return can be certainly maintained 
against the defendant; or, in other words, if the facts 
averred in their return, strictly construed as stated, may 
be true consistently with the truth of the suggestion of 
the writ, then the return is vicious. ° 

‘Let us apply these rules to the case before us: The 
facts stated in the writ are, that the petitioner ‘ hath 
taken and subscribed the oaths of office, as prescribed 
by the Constitution and laws for the State librarian.’ 

‘‘The traverse in the return is as follows: ‘ This re- 
spondent knows nothing of the qualification of the said 
Marshall, to the said office of State librarian, saving 
and excepting from the pretenses of the said Marshall, 
as set forth by him in these proceedings, and saving 
and excepting also, that, from an inspection of the books 
in the oftice of the governor of the State, it appears, 
and this respondent so avers the fact to be, that the 
said Marshall did not take and subscribe the oaths of 
office, required by the Constitution and laws to be taken 
and subscribed by him before the governor of the State, 
in manner and form as directed by the Constitution and 
laws.’ 

‘This is not a good traverse. First, it is evasive, in 
not denying in direct terms, on the solemn oath of the 
6792——4 
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respondent, the fact alleged in the writ; expressly dis- 
claiming all knowledge of the fact, except from what is 
alleged, and from what .appears from an inspection of 
the books in the office of the governor, the averment 
amounts to no more than an allegation of a fact derived 
from the inspection of the books; or if this be not the 
true construction, the averment is at least ambiguous 
in its terms, the words, ‘and this respondent so avers 
the fact to be,’ are susceptible of being construed to 
refer either to the qualification itself, or to what appears 
Srom the books of the governor; and in this view it is 
bad as wanting the requisite certainty. If the defend- 
ant were sued for a false return, the latter construction 
might be insisted on, with great force, in defense of the 
action.” 

And as the court.held that those denials were not 
sufficient to break the force of the averments in the 
petition, which were therefore to be taken as estab- 
lished, they ordered the peremptory writ to issue. 

Tested by this reasoning, it is perfectly plain that the 
answer in the present case is entirely insufficient. It 
would be faulty even as an answer in chancery, or in 
any ordinary legal proceeding, since it does not meet 
distinctly several of the material averments of the peti- 
tion. It does not deny that the relator is the assignee, 
although it admits that he claims an interest in one-half 
of the fund. The nearest approach to a denial of 
White’s right as assignee is the statement that the re- 
spondent finds it impossible to recognize White’s claims 
without ignoring the conflicting pretensions of Porter, 
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between whom and the said White it avers that litiga- 
tion in respect to the award is, and for a long time has 
been, pending. 

Litigation in what way? It is not averred that Por- 
ter claims as assignee; for all that appears in the return 
he may claim only ‘as a creditor of White or of the orig- 
inal assignors. It does not deny that White’s claims 
as assignee have been adjudicated by this court, in 
vases decided upon hearings in which some of the jus- 
tices who unite in this judgment participated. Nor 
does it allege in any way that there has been an appeal 
from those adjudications, or that a supersedeas has been 
obtained to tie the hands of White and prevent him 
from claiming his money at once. The reference to 
Porter’s “ claims and pretensions ” cannot be considered 
as equivalent to a denial that White is the assignee, or 
that any one else claims to be such assignee. 

The answer does not deny that the particular sums 
have been set apart in the Department to be paid upon 
the moieties assigned to White ; or that the Department 
had already paid him the dividends from the nine pre- 
vious installments received from Mexico by the Secre- 
tary of State. At the best, each of the denials or aver- 
ments is vague and uneertain. If an action were 
brought against the Secretary as for a false return in 
respect to these several statements in the answer, how 
could it be successfully contended that the answer de- 
nied the material supposals of the petition with such 
certainty as to sustain the action, when it is quite clear 
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that it has not denied either of them with the direct- 
ness, singleness, and certainty required by the law of 
mandamus ? 

We are clearly of the opinion that as the answer does 
not deny with proper certainty the material averments 
of the petition, they must therefore stand as estab- 
lished, and as presenting a clear legal right to the money 
claimed. 

3. The next inquiry is whether the function to be ex- 
ercised by the Secretary is a ministerial duty. That 
would seem to be plain enough. The first section of 
the statute of June 18, 1878, authorizes and requires the 
Secretary of State to receive and distribute in ratable 
proportions, to the claimants or their legal representa- 
tives or assigns, each of the installments which shall 
have been paid by the Mexican Republic. 

This section of the statute was before this court in 
the case of U. 8., Key v. Frelinghuysen, 2 Mackey, 301. 

That was an application for a mandamus against Sec- 
retary Frelinghuysen, to require him to pay over a part 
of an award which had been made in what was known 
as “the Weil claim” arising under this commission, 
but which the fifth section of the act authorizes the 
President to withhold, if he should see fit, under cer- 
tain circumstances. This court first speaks of the claims 
in general, which were not excepted in section 5, and 


says: 
“If the act had stopped here, there would have been 
a plain ministerial duty created by it, for the benefit of 
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the parties in whose favor the awards were made, ad- 
mitting of no exercise of discretion, and proper to be 
enforced by mandamus if its performance was refused.” 


The act did stop there, so far as the present case is 
concerned, for this is not one of the cases excepted by 
section 5. But the particular case under consideration 
in 2 Mackey was one of two claims named in that sec- 
tion, which Congress thereby requested the President 
to investigate, and authorized him, in case he should be 
of the opinion that the charges of fraud presented as to 
those claims were well founded, or that other consider- 
ations therein referred to rendered it proper, in his 
opinion, that the case should be retried, to withhold 
payment of the awards. 

The obvious design of this exception in the fifth sec- 
tion was to vary the general rule which applied to all 
claims not therein named; and as to those two claims, 
to confer upon the President a discretion which he was 
not to possess with reference to the claims not so ex- 
cepted; otherwise, the provision in the fifth section 
would not have been necessary. 

Although the Supreme Court held that the discre- 
tionary power created by section 5 still continued, it 
said nothing inconsistent with the declaration of this 
court as to the nature of the duty devolved upon the 
Secretary of State, with respect to the claims in gen- 
eral. It, therefore, remains as a valid decision of this 


court that (except as to the Weil and La Abra claims) 
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the puyment of the money by the Secretary of State, to 
the claimants and their assigns, under these awards 
was purely a ministerial duty, and such as this court 
could enforce by mandamus. 

4. Only one point remains. Has this claimant any 
other reasonable or attainable remedy? Plainly not. 
This is his only mode of obtaining his money, and if re- 
lief is denied him here he would be indeed remediless 
in the premises, and that deplorable result would ensue 
which Chief Justice Marshall, in Marbury v. Madison, 
declared would expose to obloquy our system of juris- 
prudence—that a suitor with a plain right to redress 
should be powerless to obtain it from the courts, because 
his rights are withheld by a powerful officer of a Gov- 
ernment created for his protection. 

We think it is our plain duty to direct that a per- 
emptory mandamus shall issue, as prayed ; and it is so 
ordered. 
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the puyment of the money by the Secretary of State, to 
the claimants and their assigns, under these awards 
was purely a ministerial duty, and such as this court 
could enforce by mandamus. 

4. Only one point remains. Has this claimant any 
other reasonable or attainable remedy? Plainly not. 
This is his only mode of obtaining his money, and if re- 
lief is denied him here he would be indeed remediless 
in the premises, and that deplorable result would ensue 
which Chief Justice Marshall, in Marbury v. Madison, 
declared would expose to obloquy our system of juris- 
prudence—that a suitor with a plain right to redress 
should be powerless to obtain it from the courts, because 
his rights are withheld by a powerful officer of a Gov- 
ernment created for his protection. : 

We think it is our plain duty to direct that a per- 


emptory mandamus shall issue, as prayed ; and it is so 


ordered. 
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The relator for the defendant in error respectfully submits, 
in support of the judgment of the court below— 


1. There is absolutely no confusion; as shown by the 
records, between the Secretary’s duties as diplomatic agent 
of the Executive and his duties as trustee for a specific fund 


as shown by the relation. 


The Secretary of State is not asked by the relator or com- 
manded by the Court to perform any act in which Mexico 
is interested or the official relations of the two Republics 
are involved. 

He is asked and commanded to pay three certain com- 


puted amounts, then in his hands, to the relator, (who is ad- 


mitted to be the assignee), under the express wording of the 
act of June 18th, 1878, which imposes upon him the simple 
administrative act of making such payment. 
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All the diplomatic and political measures between the 
two Republics had been accomplished prior to the passage 
of the act of June 18th, 1878. Portions of the moneys 
agreed between the Republics to be due from Mexico to the 
United States for the benefit of certain of her citizens, were 
then in the Secretary’s hands and were being received under 
the treaty in yearly instalments of $300,000 per annum. 

In respect to such moneys—mere trust funds in the Secre- 
tary’s hands—the Congress directed the Secretary as trustee 
to proceeed to make disbursements pro rata to the claimants, 
their legal representatives, and assigns. 

And that the duties of the Secretary might be wholly free 
from doubt as to whether his act was to be purely ministerial 
or of a’political character the Congress provided by the fifth 
section of the act of June 18th, 1878, that in two cases (the 
La Abra and the Weil awards) that the President might re- 
tain a discretion as to payment by the Secretary. 

If the position of the plaintiff in error is correct, what need 
was there that Congress should enact the fifth section giving 
such discretion to the Chief Magistrate? 

The maxim of the civil law, “ expressio unius est exclusio 
alterius,’ as applied to statutes, makes the will of the Legis- 
lative body most clear. The principle is laid down in 
Broom’s Legal Maxims in these words : 

“ Where a general act of Parliament confers immunities 
which expressly exempt certain persons from the effect and 
operation of its provisions, it excludes all exemptions to 
which the subject might have been before entitled at the 
common law ; for the introduction of the exemption is neces- 
sarily exclusive of all other independent extrinsic excep- 
tions.” 


“ 
=) 


Applied to this case the principle enunciated is that even 
though under section 202 Revised Statutes the Secretary 
might have refused to act in the payment of the awards be- 
cause in the opinion of the President “ the public interests 
forbid the making of the payments to the relator,” yet in- 
asmuch as there was an expression of such authority to 
withhold payments under the cases named in the fifth sec- 
tion of the act there was an exclusion thereof in all other 
cases. 

Of course the relator denies that without the fifth section 
such construction would have been correct, but with it, 
under the authorities cited in Broom’s Legal Maxims, pages 
664 to 666, such a construction is absolutely inadmissible. 


2. It is conceded what the principle of the right to a 
mandamus is. Let us further apply the principle to this 
case in the light of the precedents. 

In Marbury vs. Madison, 1 Cr., 137, President Adams had 
appointed Marbury a justice of the peace, and at the expira- 
tion of his presidential term the commission had not issued. 
President Jefferson held the opinion “that the public interests 
forbid” the issuance of the commission, and Secretary 
Madison would not sign it. And this. court held that in 
that case Secretary Madison “ was not the confidential agent 
of the President;” but that the unfinished business of the 
State Department required the performance by the Secretary 
of the issuance of a commission, because it was a specific 
duty assigned by law, and that individual rights depended 
upon the performance of that duty, and held that mandamus 
would properly lie to compel the performance of the admin- 


istrative act. 


In the case at bar it is not denied by the plaintiff in error, 
that the relator is the assignee of the award. It is admitted 
in this answer that the State Department has so held and 
has undertaken a continuing act to make payments to him 
as such assignee; that it has discharged that administrative 
duty nine times, and now this ex officio trustee of a legisla- 
tive trust feels that he should decline the discharge of his 
duty, because the President thinks public interests forbid 


his performing it. 


3. The relator denies the proposition, as stated on the 13th 


page of the Attorney General’s brief, that “the money in 
question is clearly in the custody and keeping of the Presi- 
dent of the United States, whose hand and vicar the Secre- 
tary is.” On the contrary he asserts that the money is in 
the Treasury of the United States to the credit of the Sec- 
retary of State,and that as to any of said money, except 
the percentages under the La Abra and the Weil awards 
the President has no more control than he has of money 


due for interest to the holder of a Government bond. 


4. Nor is it necessary, under the interpretation of the 
court below, to repeal by implication section 202 of the 
Revised Statutes, as stated on page 16 of the brief of the 
Attorney General. So far from that, the well-known prin- 
ciple of giving full effect to two statutes, unless they are 
plainly in conflict, makes it the duty of the court to give 
effect to both statutes unless absolutely incompatible in their 


terms. 


Section 202 provides that he shall conduct the business of 


5 
the Department in such manner as the President shall direct. 
The act of June 18th, 1878, provides that he shall receive 
$300,000 as paid yearly by Mexico; that he shall consult 
the President as to the percentages due the La Abra and the 
Weil claimants, and pay without discretion to himself or the 
President, ratably, all other claimants or their assignees. 

The Revised Statutes, section 202, said to the Secretary: 
Conduct the business of your Department as the President 
may direct. The act of June, 1878, enlarged his duties and 
said to him: Receive certain payments as trustee and pay the 
same to the owners, but obey the President’s directions as to 
two claimants. 

But if it is not a proper construction to permit the repeal 
of section 202, Revised Statutes, by the act of 1878, how 
perfectly absurd it would be to hold that the words in that 
section which make it the duty of the Secretary to conduct 
the business of the Department in such manner as the Pres- 
ident shall direct, should be held to annul and make 
void the statute of 1878? 

The relator has yet to learn that a subsequent statute, 
plain in its terms, shall be deemed repealed or abrogated by 
a prior one. 

5. The statement on the 17th page of brief is not warranted 
by law or fact where the learned Attorney General says that 
the first section of Statute, June, 1878, was not necessary, as 
it was but in affirmance of what the Executive had been 
doing already. An award of $300,000 was paid by Mexico 
January 3lst, 1877, and a like award January 31, 1878, but 
neither the President, nor the Secretary of State, nor the 
Secretary of the Treasury, nor all combined, had the power 
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to get a cent of it out of the Treasury until the act of June 
18th, 1878, made the Secretary of State trustee and directed 
him as to the mode of its distribution, and then, for the first 
time, was any of the money paid to the claimants of the 


awards. 


6. It is not necessary to follow the various arguments 
founded on this fallacy of the plaintiff’s brief. The Joint 
Convention was silent as to the officer who should receive the 
money from the debtor Republic. In point of fact it was 
paid to the Secretary of State and placed in the Treasury, 
where it must of necessity remain until paid out in pursuance . 
of law, and the only law passed in reference thereto was the 
law of June 18th, 1878. 


7. The learned Attorney General seems to grieve over 
the fact that he did not have the opinion of the Court 
below in time to amend his answer; but as there is a pre- 
sumption that he answered fully under oath, and there is 
no statement of plaintiff in error, or the Attorney General, 
in what particulars he could have amended it, to make it 
stronger probably this Court will not share in that grief. 


8. Relator submits, that nothing could add to the 
strength of his claim for the performance of this adminis- 
trative duty. He shows the rendition of the award. The 
answer admits it. He shows tliat he is assignee of moiety 
ofeach. The answer does not deny it. That the fact of his 
being such assignee was res adjudicata in the State Depart- 
ment, on which judgment the Secretary has nine times 
acted. Theanswer admits it. That the money was on hand, 
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computed and set apart for relator, and that all other 
claimants had been paid their ratable proportion. The 
answer does not deny it. And the sole reason for the non- 
peformance of his duty was that a stranger to the record 
was in litigation with the assignee about it, and that the 
President therefore, deemed that the public interests forbid 
its payment. 

I submit that there was no error in the judgment of the 
court below. 

S. V. WHires, 

Relator in Person. 
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UNITED STATES, Zz Rel, 8. V. Wuire. | 


Brief of W. Hallett Phillips. 


In answer to the application for a mandamus, the 
Secretary insists that the money in his hands and 
claimed to be due the petitioner on account of the 
awards of the United States and Mexican Commis- 
sion, is held by him subject to the order and control 
of the President, and is disposable by the respondent 
at the discretion of the President only. 

In other words, it is contended that the award 
creates no private right that is not subject to the 
action and control of the Executive. 

This contention raises the important question as 
to the character of the petitioner’s right. 

We submit that, before adjudication by the com- 
mission, his claim against Mexico constituted prop- 
erty, capable of transfer orassignment. This, after 
full discussion, was decided in Comeqys vs. Vasse, 1 
Pet., 193. This court, quoting from Chief Justice 


KENT, say: 


) 


ane 


‘‘If France should at any future period make com- 
pensation for the capture and condemnation in ques- 
tion, the Govérnment of the United States, to whom 
the compensation would in the first instance be pay- 
able, would become trustee for the party having the 
equitable title to the reimbursement.’’ 


The same matter was considered in HAyrwin vs. 


l/nited States, where it is said: 


‘* Whether a party has been deprived of his goods 
by the Government, rightfully or wrongfully, does 
not affect the character of the claim as property, 
though it may effect its validity and value. 

‘* Claims for compensation for the possession, use, 
or appropriation of tangible property constitute per- 
sonal estate equally with the property out of which 
they grow, although the validity of such claims may 
be denied, and their value may depend on the un- 
certainty of litigation, or the doubtful result of an 
appeal to the legislature.”?’ 97 U.38., 392. (Seealso 
Phelps vs. McDonald, 99 U.3S., 298; Judson vs. Cor- 


coran, 179 How.. (go = 


Here the claim has been merged in the judgment 
of a tribunal partly organized by the debtor gov- 
ernment, and this is a final judgment solemnly so 
declared by the convention. 

The judgment constitutes property in the fullest 
sense, entitling the petitioner to the protection and 
guarantees of the Constitution, though he had no 
means of enforcing it had Mexico failed to provide 
for its payment. 

The respondent admits that he has received from 
Mexico the means of paying this judgment, and the 
question is whether any exercise of the Executive 
power over the Secretary shields him from the pro- 
cess of mandamus. 


NT ~nceenstasaaentt 


In other words, is the duty required of him min- 
isterial merely ¢ 

W hat that duty is has been prescribed by an act 
of Congress. Butif no act directing payment by 
him had been passed, we should be able, we think, 
to maintain, on principle, and the practice of the 
Government, that mandamus would lie to compel 
payment. 

The treaty is a law unto itself; and when, under 
its provisions, the Secretary receives the means of 
paying the awards made under it, there arises an 
implied agreement that he will pay them, and this 
payment is a ministerial duty. 

Secretary Evarts applied to Congress for the pas- 
sage of the act which he drafted and transmitted, on 
the construction of which this controversy partly 
depends. In his letter he said: 


‘*No doubt the prompt distribution of money 
awarded to our citizens, and paid over to the Gov- 
ernment of the United States for that purpose, is an 
obligatory duty which this Government should be 
most anxious to discharge. * * * 

[ have hesitated to make distribution of the 
money ou hand, which would be according to the 
practice of the Government, because of some legis- 
lation being necessary to make good to the fund the 
amount with which the Government of the United 
States is chargeable, and because it is desirable that 
the manner of the reservation of the expenses of 
the Government should be settled.’’ 

H. R. Rep. No. 27, 45th Cong., 2d Sess., p. 9. 


The act of July 4, 1868, regulates the duty of the 
Secretary in reference to these awards. 
By the first section he is required to receive the 


moneys paid by the Mexican Republic under the 


stipulation of the treaty, and distribute the sum in 
rateable proportions to those in whose favor awards 
have been made, or to their legal representatives and 
assigns. | 
Accordingly the payments were made by Mexico 
to the Secretary and receipted for by him. 
Message of the President, Ex. Doc. 103, H. R., 


48 Cong., 1 Sess., p. 158. 


Can it be successfully denied that the act confers a 
ministerial duty on the Secretary enforceable by 
mandamus / 

It is said that the duty of the Secretary is exe- 
cutive and not ministerial. : 

This objection was taken in Marbury vs. Madison, 


and overruled. 


‘¢ Where the heads of departments (say the court) 
are the political and confidential agents of the 
Executive, merely to execute the will of the Presi- 
dent, or, rather, to act in cases in which the Execu- 
tive possesses a constitutional and legal discretion, 
nothing can be more clear than that their acts are 
only politically examinable. But when a specifie 
duty is assigned by law, and individual rights de- 
pend upon the performance of that duty, it seems 
equally clear that the individual, who considers 
himself aggrieved, has the right to resort’ to the 
laws of his country for a remedy.’’ 


It was, consequently, held in this case, that the 
President could not authorize the Secretary of State 
to omit the performance of those duties enjoined by 


eoieieiaateaeneimencenere ee ne 


law. 
1 Cr., 137. 
This is repeated in Kendall’s case. 
12 Pet.; 524. 
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5 
* There is nothing in Decatur vs. Paulding, 14 Pet., 
497, in conflict with these views ; on the contrary, 
they are affirmed, and the case shows the differ- 
ence between executive and ministerial duties. 

The extent of the Executive control over the 
awards of international commissions, was passed on 
by the highest law officer of the Goyernment, in Gibbs’ 
Case. An award had been made by a commission 
under a treaty with New Grenada. Under a new ar- 
rangement the Executive attempted to set it aside. 
The right to so deal with the award was the question 
before the Attorney General. 


As to this, he said: 


‘*T cannot assent to the view that this Government 
could affect his rights under the convention by sub- 
mitting his case to the second board, or that the 
board was able to divest those rights by any action 
upon the claim, under the submission of our Govern- 

» 


ment against his will, and without his consent.’’ 13 
Opinions Atty’s Gen., 19. 


And as to the payment of the award, he said: 


‘‘Such payment to our Government, was, of course, 
intended to be in trust for the parties whose claim 
should be satisfied.’’ IR=d., 32. 


In an opinion delivered in 1843, Attorney General 


Legare uses this language: 


‘*The question whether a particular claim of a citi- 
zen of one country against the rovernment of another, 
is or is not valid as against that government, is un- 
doubtedly submitted to the special jurisdiction cre- 
ated by the treaty. 

‘‘ But to whose benefit is the judgment to enure, 
when satisfied by that government‘ This, you at 
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once perceive, is quite a different matter, and falls 
within the usual sphere of the judicial power of the 
country receiving the indemnity. Thateither A, B, 
or U, is entitled to be paid, on a specified claim 
against a foreign government, such a sum, is an in- 
ternational or political matter. By the very fact, 
therefore, that it is so, it is to be adjusted by treaty— 
in some way to be pointed out by treaty, or it must 
become the object of war or reprisals. No nation 
can be held responsible in any other way. As soon, 
however, as the claim is admitted as a debt, and paid 
by one country to the other in trust for its subjects, 
it ceases to be a political subject, and becomes a judi- 
cial one. The execution of this trust is as much 
within the competency of the ordinary tribunals as 
that of any other. The government is a mere stake- 
holder for the use of those who are really entitled to 
the proceeds paid over under the treaty.” 4 Opin- 
ions Atty’s Gen., 177. 


The argument now made by the Secretary, sup- 
poses that there exists in the government a propria- 
tory right to the money awarded on account of pri- 
vate claims by an international commission. In 
other words, that the awards do not constitute mat- 
ters of private right, but can be dealt with by the 
Executive according to its own discretion and 
pleasure. 

This argument finds no support in the decisions of 
the court to which we have referred, nor in the prac- 
tice of the government. If it is sound, it places 
our citizens who have reclamations against a for- 
eign government in a very unsatisfactory position. 

Their demands for compensation can only be en- 
forced through the medium of our own Government 
Their enforcement is a duty which our Government 
owes to its own citizens. An international tribunal 
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is organized through the offices of our Government 
for the determination of the claims. To that tribu- 
nal the claimant, through the medium of this Gov- 
ernment, is obliged to present his claim or have it 
barred. The claim is accordingly presented, and 
the evidences of the foreign indebtedness surren- 
dered and filed in the court. 

The result is an award against the foreign Gov- 
ernment on account of such claim, and the debtor 
is discharged by the payment to our Government of 
the amount of the judgment. 

If the contention of the Secretary is correct, the 
claimant may stand in a worse position after the 
award than he occupied before the presentation of 
his claim. All hisrights against the foreign Gov- 
ernment were merged in the award—the debtor was 
discharged by its payment, but the creditor finds he 
has no remedy in the courts of the country to com- 
pel payment over to him of the money awarded. 
He ascertains that the money is in the possession 
of the officers of our Government, who can exercise 
their discretion as to its disposition. In short, he 
finds that the money belongs to the Government, 
and not to him. 

This result has followed from the mere fact of the 
presentation of the ¢laim by our Government and 
the receipt by its officers of the money from the 
debtor Government in discharge of the judgment. 

Is such, in point of law, the position of the par- 
ties and the character of the right? 

We submit that the private right of the claimant 
continues after the award, as to the proceeds of the 
judgment. 

It was Ais claim that our Government presented to 
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the court ; judgment was in //s favor ; the money 
was paid by the debtor for //s benefit, and we main- 
tain that the officers of our Government, who re- 
ceived it, were his trustees. 

The opposing argument, sacrifices substance to 
form. It supposes that because our Government 
presents the claim and receives payment, that it has 
a proprietory interest in, and an unrestrained power 
of clisposition over, the proceeds. 

In our estimation the case would not have been 
any different had Mexico paid over the amounts due 
by her to an agent of her own for distribution 
among those having awards against her. 

Surely, in such a case, the Executive could not 
have asserted any right over the fund. 

Now, what substantially took place as to the award 
in question ? 

[It so happened that Mexico had claims to prose- 
cute on behalf of its own citizens against the Gov- 
ernment of this country. It accordingly stipulated 
as to the mode of payment, that the amount, in 
gross, awarded on behalf of the citizens of the one 
country should be deducted from the amount 
awarded to the citizens of the other country, and 
the balance paid to the government in favor of whose 
citizens the greater amount was awarded, to be dis- 
tributed by it. 

This was a mode of payment adopted for conveni- 
ence, and it did not alter the rights of the private 
litigants. Had the Commission only possessed juris- 
diction of claims of citizens of the United States 
against Mexico, and accordingly awards had only 
been rendered against Mexico, the case would have 
been the same. The obligation which rested upon 


Mexico, by its payment, was simply transferred to 
the officer of the Government who received the 
money, and that obligation is one, as we have seen. 
capable of being enforced. 

As showing the views of our Government on this 
subject, as to the rights of the parties, it may be 
well to state that, as a matter of practice, the money 
paid by foreign Governments to meet the cases of 
individual awards, does not generally go into the 
Treasury, but is held by the Secretary of State and 
distributed by him in satisfaction of the various 
awards. 

Nevertheless, it is true that the payment is in form 
a payment to the United States, and the Secretary 
of State is but the agent of the Government tomake 
distribution. It would be entirely in the power of 
the Government to designate some other agent. The 
agent designated in this instance by the act of 1868 
was the Secretary of State. The whole control ex- 
ercised by the Secretary over the money is by virtue 
of that act, and he can only exercise such authority 
as is conferred by it. 

A very different question arises in regard to the 
disposition of ‘‘ peace money,’’ paid by one Govern- 
ment to another. In such a case, although indi- 
vidual claims may form the foundation of the Na- 
tional demand, yet the Government receiving the 
money assumes none but a moral obligation to in 
demnify the sufferers. It is nota trustee. It can 
deal with the distribution of the money according 
to its own notions of right and justice. Its discre- 
tion in this regard cannot be controlled, for what 


it gives is out of mere bounty. 
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It is supposed that this Court has announced dif- 
ferent conclusions from those which we have ad- 
vanced, and the decision in the case of Aey vs. £e- 
linghuyse i. secretary of State, 110 U. S.. 63, is re- 
ferred to But that decision falls far short of lend. 
ing any support to the views now urged by the re- 
spondent. On the contrary, *=see}e er impliedly 
rejects the broad claim asserted. * 

On behalf of the then respondent, the argument 
was strongly urged that the Executive could not be 
controlled by the courts as to the payment of the 
sums awarded by the Commission, and that the pe- 
titioner had no title to the money in question that 
could be recognized by a court; that if there was 
any trust on the part of the Government, it was a 
political trust, not cognizable in a court of justice. 

If this argument had been considered by the court 
a sound one, the decision undoubtedly would have 
been put upon that ground. It would have been 
useless to have discussed the particular facts and cir- 
cumstances attending the case, if the petitioner in 
no event had a right énforceable in a court of justice. 

But the argument evidently failed to impress the 
court, for they denied the right to a mandamus, on 
the grounds that the facts of the particular case 
were such as to justify the Secretary in withholding 
payment. 

The single question was, whether it was compe- 
tent for the Secretary to withhold payment pend- 
ing the ratification of a convention by the Senate for 
a re-trial of the case. 

This court held, that the United States had the 
right to treat with Mexico for a re-trial, by the ratifi- 
sation of a new convention. ‘*Under these circum- 
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stances (say the court), it is, in our opinion, clearly 
within the discretion of the President to withhold 
all further payments to the relators, until the diplo- 
matic negotiations between the two governments on 
the subject are finally coneluded. That discretion 
of the Executive Department of the Government can- 
not be controlled by the judiciary.”’ 

And to make the point of the decision more em- 
phatic, the court repeat: 


‘* All we decide is, that it was within the discre- 
tion of the President to negotiate again with Mexico 
in respect to the claims, and that as long as the two 
governments are treating on the questions involved, 
he may properly withhold from the relators their 
distributive shares of the moneys now in the hands 
of the Secretary of State.’ 


Certainly there is nothing in this decision to 
weaken the force of our argument or to strengthen 
the argument urged by the respondent. The im- 
plication is very strong that but for the pendency 
of the treaty the mandamus would have been sus- 
tained. 

There is no question in the present case of any 
new negotiation concerning the validity of the award. 
The single issue is whether the Secretary can be com- 
pelled to pay the award to the party entitled thereto, 
and we submit that, as regards such payment, the 
Secretary in no sense exercises political functions, 
but performs a ministerial duty prescribed and regu- 
lated by law. 


W. HALLETT PHILLIPS. 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


THOMAS F. BAYARD, Sect’y or Stare, } 
Plaintiff in Error. 


| 

vs. , No.———— 

THE UNITED STATES, Upon RELATION oF | 
STEPHEN V. WHITE. 


Now comes the defendant in error by 8. V. White, 
Relator, and moves the court to advance the hearing of 
this cause to an early day in the October Term, 1887, 
for that : 

ist. The suit is for mandamus against the plaintiff in 
error, a8 Sectreary of State, and in case of his death or 
removal from office, the suit would abate. 


2d. The suit is brought to detine the duty of plain- 
tiff in error as Secretary of State, under a Special Act 
of Congress, approved June 18, 1878, directing payment 
of certain trust funds paid to the Secretary of State by 
the Republie of Mexico, to claimants and their assignees, 
under the joint convention of Mexico and the United 
States, concluded July 4th, 1868, and the contention is 
as to such official duty as such Secretary. 


, 3. The action is between the United States and an 
administrative officer, charged with the administration 


of a public trust, especially imposed by statute. 
S. V. WHITE, Relator, 
For Defendant in Error. 
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THE UNITED STATES, &C., VS. THOMAS F. BAYARD l 


a In the Supreme Court of the District of Columbia. 


THe Unitep STates oF AMERICA on the Rela- ) 
tion of Lutzarda Angarica de la Rua, as | 
Executor of the Estate of Joaquin Garcia | 
de Angarica (Deceased), At Law, No. 26471. 
vs. | 
Thomas F. Bayarp, as Secretary of State of 
the said United States. 


] Petition for Writ of Mandamus. filed Nov. 24, 1885. 
In the Supreme Court of the District of Columbia. 


THe Unirep States or AMERICA on the Relation of Lurzarpa 
Angarica de la Rua, as Executrix of the Estate of Joaquin Garcia 
de Angarica (Deceased), 

| vs. 


Tnomas F. Bayarp, as Secretary of State of the said United States. 


To the supreme court of the District of Columbia: 


Your petitioner, Lutzarda Angarica de la Rua, executrix of the 
estate of Joaquin Garcia de Angarica (deceased), respectfully shows 
.to this honorable court as follows : 

First. That on the 12th day of February, 1871, there was con- 
cluded and duly ratified at Madrid, Spain, between the envoy ex- 
traordinary and minister plenipotentiary of the United States, acting 
for and in behalf of the United States of America, and the minister 
of state of Spain, acting for and in behalf of the government of Spain, 
a convention or agreement for the settlement of certain claims of 

citizens of the United States on account of wrongs and in- 
2 juries committed by the authorities of Spain in the Island of 

Cuba, which said convention or agreement your petitioner 
begs leave to refer to and make use of in this proceedings as if fully 
set forth herein. 

Second. That by the terms of the said convention or agreement 
it was provided, among other things, that such claims should be 
submitted to arbitrators, one to be appointed by the Secretary of 
State of the United States, another by the envoy extraordinary and 
minister plenipotentiary of Spain at Washington, and these two to 
hame an umpire to decide all questions upon which the said arbi- 
trators should be unable to agree, and that the awards made by said 
commission so constituted in the several cases submitted to the said 
arbitration should be final and conclusive upon the said two gov- 
ernments, which severally promised to and with each other to give 
the same full effect in good faith as soon as possible. 

Third. That pursuant to the said convention or agreement the 
said arbitrators and umpire were duly appointed, and a commission 
thus composed, generally known as the “Spanish-American Claims 
Commission,’ was duly and accordingly established, and your peti- 
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tioner’s testator, the said Joaquin Garcia de Angarica, thereupon 
duly filed before said commission a claim against the said govern- 
ment of Spain properly within the description contemplated by said 
convention or agreement and rightfully within the jurisdiction of 
said arbitrators or commission, and that, after due proceedings 
thereupon had, the said commission duly awarded a judgment in 
favor of said Joaquin Garcia de Angarica and against the said king- 
dom of Spain for the sum of seven hundred and forty-eight thou- 
sand- one hundred and eighty dollars ($748,180.00), with interest at 
the rate of six per centum per annum from the Ist day of Novem- 
ber, 1875, until paid. 
3 Fourth. That in pursuance of said judgment or award the 
kingdom of Spain, through its duly appointed ministers and 
wgents, did in fact pay unto the said Secretary of State of the United 
States, to the use of said Joaquin Garcia de Angarica and to be applied 
in satisfaction of the judgment or award obtained as aforesaid, the 
full amount of the said judgment or award, with the interest thereon 
as above stated, such payment having been made in two instalments, 
to wit, on March twenty-seventh, 1877, the sum of four hundred and 
four thousand nine hundred and thirty-nine dollars and sixty-two 
cents ($404,939.62) and on October eighth, 1877, the further sum of 
four hundred and eighteen thousand one hundred and ninety-one 
dollars and sixty-one cents ($418,191.61), making in the aggregate 
the sum of eight hundred and twenty-three thousand one hundred 
and thirty-one dollars and twenty-three cents ($823,131.23). 

Fifth. That upon the re ceipt of said sum of eight hundred and 
twenty-three thousand one hundred and thirty-one dollars and 
twenty-three cents ($823,181.23) it became the lawful duty of the 
said Secretary of State to at once pay the whole of the said sum of 
money In satisfaction of the said judgment or award, and your pe- 
Litioner alleges and admits that the same was then accordingly SO 
paid, saving and with the exception of the sum of forty-one thou- 
sand one hundred and twenty-nine dollars and seventy-four cents 
($41,129.74), which vour petitioner alleges the said Secretary of State 
unjustly and without authority of law retained in his possession 
ostensibly until such time as the government of Spain should make 
provision for the payment of the expenses of the said arbitrators or 
commission. 

Sixth. And your petitioner further alleges and shows that 

4 the said alleged reason and purpose of the said retention and 
withholding of the said five per centuin of the said judgment 

or award was officially announced and declared in a circular letter 
addressed by the then Secretary of State to the said Joaquin Garcia 
de Angarica in the following words, to wit: “Five per centum of 
the amount due in each: case will be reserved for the present to meet 
the expenses of the commission until a payment to cover such ex- 
penses shall have been made by Spain in conformity with the pro- 
vision in that regard of said agreement of February 12th, 187], 
between the United States and Spain;” and that in a report made 
by the said Secretary of State to the President of the United States, 
under date of February 16th, 1880, and transmitted by the latter to 
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the Senate of the United States, in compliance with a resolution 
thereof of January 19th, 1880 (the same being executive document 
No. 86, “Senate,” 46th Congress, 2d session), the said Secretary of 
State again stuted in reference to the same matter that “this re- 
tention of five per centum may be regarded as provisional only, 
the commission not having vet taken the final step of adding a per- 
centage to the amount of its awards in order to meet the expenses 


of the commission.’ 

Seventh. And your petitioner further alleges and shows that 
shortly after the paviment of the Stlth of money ast above mentioned 
the said Joaquin Garcia de Angarica departed this life, leaving a 
will and testament, which was admitted to probate before the surro- 
gate of the county of New York Ol) OF about the second day of 
April, 1878; whereupon letters testamentary in due form of law 
were issued to your petitioner as sole executrix of said will and 


testament, and that your petitioner thereupon became and has ever 
since re maimed lawfully entit led LO all tne Trig hts of the said Joa- 
Quin Crarcia de Angarica in Lie pore mises. 
o Eighth. And your petitioner further alleges and shows 
that the ex penbses ol the said COMMISSION were provided for 
in the seventh article of the said convention or agreement as 
follows: “ The expenses of the aroitration will be defrayed by a per- 
centage to be added to the amount awarded ;” which percentage 
your petitioner respectfully shows must be properly regarded and 
treated as an obligation of the government of Spain wholly separate, 
distinct, and independent of the respective awards in favor of the 
several claimants before the said commission, including the said 
award or judgment in favor of the said Joaquin Garcia de Angarica, 
and your petitioner alleges that the same was so regarded and 
treated by the said Secretary of State, as herein appears. 

Ninth. And your petitioner further alleges and shows that the 
retention by the said Secretary of State of the sum of money last 
above stated and as aforesaid was wholly without warrant or 
authority of law. either by virtue of the suid convention Or weree- 
mnent above referred to or of any statute of the United States or 
otherwise, and accordingly your petitioner, by her attorneys, pro- 
tested and continued to protest against thesame and duly demanded 
of the said Secretary of State the payment ot thie said SuTn of Money ; 
but, notwithstanding said protest and the continuance thereof as 
aforesaid, the said Secretary of State and his successors In othice 
continued to arbitrarily and unlawfully retain and withhold the 
same until the 12th day of February, 1855 

Tenth. And your petitioner further alleges and shows that the 
Secretary of State in office at the time the said sum of forty-one 
thousand one hundred and twenty-nine dollars and seventy-four 
cents ($41,129.74) was first unlawfully and arbitrarily retained and 
withheld as aforesaid caused the same to be invested in bonds or 

securities of the United States of A mericia, with the Intent and 
6 purpose of paying the interest or income thereof earned dur- 
ing the period of the retention and withholding of the said 
sum of money as aforesaid, together with the said principal sum, to 
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the person or persons entitled to receive said main or principal sum, 
and, accordingly, so notified the said Joaquin Garcia de Angarica In 
the following terms, to wit: “It is hoped that no great delay will 
occur in receiving the payment from Spain, which will liberate this 
reserve for expenses, and the Department will expect to keep this 
reserve invested in interest-bearing securities of the United States to 
cover the delay in its distribution to the claimants;” and, further- 
more, your petitioner alleges and shows that in a letter to the at- 
torneys of your petitioner, bearing date the 13th day of Septem ber, 
1880, the said Secretary of State again affirmed and declared such 
intention, and, agreeably thereto, stipulated and promised your peti- 
tioner, through her said attorneys, so to pay the same, which said 
letter or a duly verified copy thereof your petitioner stands ready to 
‘produce before this honorable court if required. 

Eleventh. And your petitioner further alleges and shows to this 
honorable court that shortly previous to the 9th day of February, 
1885, the said sum of forty-one thousand one hundred and twenty- 
nine dollars and seventy-four cents ($41,129.74) was withdrawn 
from investment as aforesaid by the then successor of the said Sec- 
retary of State, and that on the said 9th day of February, 1885, the 
attorneys of your petitioner received from the Department of State 
a communication in writing as follows: 

DEPARTMENT OF STATE, 
WASHINGTON, February — , 1885. 
Messrs. Coudert Brothers, New York: 

The Secretary of State will be prepared to pay the five per centum 
balance due to the beneficiaries of the awards of the Spanish and 
American Claims Commission on and after the 11th instant. 

PJ. KIECKHOEFER, 
Disbursing Clerk. 


7 Twelfth. And your petitioner further alleges and shows 
that on the 12th day of February, 1885, the said Secretary of 
State caused to be paid to your petitioner, through her attorneys, 
the said main or principal sum, to wit, the said sum-of forty-one 
thousand one hundred and twenty-nine dollars and seventy-four 
cents ($41,129.74), but the said Secretary of State wholly omitted, 
neglected, and failed to pay therewith the interest or income thereof 

earned by and from the said investment. 
Thirteenth. And your petitioner further alleges and shows that 

‘ 7 - 

on the 13th day of February, 1885, the attorneys of your petitioner 
addressed to the said Secretary of State a communication in writing, 
of which the following is a copy : : 


New York, February 13th, 1885. 

Hon. Frederick T. Frelinghuysen, Secretary of State, Washington, 
D. C. 

Dear Sir: Referring you to the case of Joaquin Angarica, No. 

13, before the American and Spanish Claims Commission, in which 
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we yesterday received the sum of $41,129.74, 5 per cent. balance of 
the principal of the sum paid by Spain in satisfaction of the said 
claim, we desire to call your attention to the fact that the amount of 
this award has been withheld by your Department since the year 
1877, and that the same, as we have been advised by your Depart- 
ment, has been meantime invested for the benefit of the claimant in 
that case. 

We have always understood that the increase of this fund by the 
interest on its investment would also be paid with the principal as a 
matter of course, and onthe 15th of September, 1880, your Depart- 
ment, by Mr. Evarts, the Secretary at that time, wrote us in terms 
plainly indicating that such was the understanding of the State De- 
partment also. We enclose a COpy of the letter referred to. The 

executrix of the estate of Mr. Angarcia is desirous of closing 
S her trust as soon as possible and we would be obliged to you 

for a statement of the interest and for its payment at your 
early convenience. 

We have the honor to be, sir, with very great respect, vour obedient 
servants, 


COUDERT BROTHERS. 


fourteenth. And your petitioner further alleges and shows that 
the said Secretary of State did not in due course answer the said 
communication of the said attorneys of your petitioner as above set 
forth, whereupon the said attorneys addressed to the said Secretary 
of State a further communication in writing as follows: 


New York, February 24th, 1885. 
Hon. Frederick T. Frelingbuysen, Secretary of State, Washington, 

D. ©, 

Dear Str: On the 18th inst. we had the honor to write you a 
letter concerning the accrued and collected interest arising on the 
investment of 5 p. ¢. retained for a number of years from Mr. An- 
garica, the claimant in case No. 13 before the American and Spanish 
Claims Commission. 

Even at the risk of appearing overpressing, the circumstances 
ure such that we must be pardoned if we make one more urgent 
appeal in behalf of our client. As it is possible that you did not 
receive our last, we beg to hand you a copy of that communication 
and of the enclosure which accompanied it. 

You will not fail to see that a refusal on the part of your Depart- 
ment to adjust this matter will submit our client to very great 
delay after the changes incident upon a new administration have 
been effected. The facts are all within your persoual knowledge; 
your predecessor, Mr. Evarts, has officially promised us the pay- 
ment of the interest earned on the money ; you have yourself ordered 
the payment of the principal; may we not now hope that as a mere 
act of justice to our client you will direct that a final settlement be at 
once effected, so that we may be spared the necessity of going over 
the whole subject anew with your successor. 
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Hoping that this the last appeal which it will be in our 
9 power to make may be heard, we have the honor to remain, 
dear sir, with much respect, 
Your obedient servants, 
i COUDERT BROTHERS, 
Alt’ys for the Ex’x of the Est. of Joaquin G. de Angarica, Dee'd. 


(2 enclosures.) 


Fifteenth. And your petitioner further alleges and shows that the 
said Secretary of State, under date of the 26th day of February, 1585, 
answered the said two communications above set forth by a letter, 
of which the following is 4 copy : 

DEPARTMENT OF STATE, 
W ASHINGTON, February 26, 1885. 
Messrs. Coudert Bros., box 2559, New York city. 

GENTLEMEN: I have to acknowledge the receipt of vour letters of 
the 13th and 24th instant referring to the case of Joaquin Angarica 
(No. 13) before the American and Spanish Claims Commission In 
which you received, on the 12th instant, the 5 per cent. balance of 
the principal of the sum paid by Spain in satisfaction of the said 
claim which had been withheld in the absence of a payment of the 
expenses of the commission by Spain to meet a contingency. 

You enclose a copy of a letter of Mr. Evaris, Secretary of State, 
of 13th September, 1880, in which he observes that any interest 
accruing on the said withheld 5 per cent. would eventually be paid 
to them. 

Since the date of Mr. Evarts’ letter a question of a similar nature 
has received the action of Congress, and it is proper to say that such 
action is apparently adverse to the request you make for the pay- 
ment of interest in this case. I refer to the act of February 22, 1883 
(vol. 22, Statutes at Large), entitled “An act in relation to the 
Japanese indemnity fund.” It will be seen by Senate Report No. 
120, of 7th February, 1882, that the amount named in the act of 
February 22, 1883, is the amount originally received from Japan 
and did not include the interest received by the investment 

thereof. 
10 In view of the above the Department must decline to take 
the action in this case which you request. 

I am, gentlemen, your obedient servant, 


FREDK. T. FRELINGHUYSEN. 


Encl.: Senate report mentioned. 


Sixteenth. And your petitioner further alleges and shows that the 
said communication was not received by the said attorneys of your 
petitioner until the 3d day of March, 1885, and that on the follow- 
ing day the term of office of the said Secretary of State expired, and 
that he was succeeded by the present incumbent of that office, the 
Honorable Thomas F’. Bayard. 

Seventeenth. And your petitioner further alleges and shows that 
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owing to a change of administration and the accession of the present 
incumbent to the office of Secretary of State the matter of your 
petitioner’s complaint herein was of necessity suffered to remain in 
abeyance for several months, although your petitioner continued in 
the meantime to demand the payment of tne interest or income 
earned by the investment afuresaid, and that on the Ist day of 
October, 1885, the said attorneys for your petitioner addressed a 
communication, also in writing, to the present Secretary of State, as 
follows: 
New York, October 1st, 1885. 

Hon. Thos. F. Bayard, Secretary of State, Washington, D. C. 

Dear Sir: Begging your attention to the letter addressed to us 
by your pr decessor and dated lebruary 26th, 1885, we ask leave to 
renew our request of February 15th and 24th of this year, that the 
Department pay to us, as the attorneys for the estate of Joaquin 
Angarica, the accrued interest earned upon the investment of 5 per 
cent. of the award to Mr. Angarica by the Spanish-American Claims 
Commission. 

A brief history of the ease is as follows: Mr. Angarica was 
1] a claimant before the Spanish-American Commission for the 
adjustment of losses sustained by American citizens by the 
insurrection in Cuba. The commission awarded hima sum amount- 
ing to several hundred thousand dollars. All but five per cent. of 
this award was paid in 1877, but the Department withheld provision- 
ally the said 5 per cent. until Spain should pay the expenses of the 
commission. Mr. Angarica, through his attorneys, protested and 
continued to protest against the injustice of this course, but the De- 
partment adhered for a long time to its position, and defended itself 
In this course, among other things, by investing the money, which it 
promised to ultimately pay, with the accrued interest. (See letter of 
Mr. Secre lary levarts, Septem ber 13th, 1850.) 

Notwithstanding constant demands for this money, it was with- 
held nearly eight vears, until finally, just before the incoming of the 
present administration, the said 5 per cent., without the accrued in- 
terest, was paid on the 12th of February last. We therefore request 
the payment of the accrued interest on the dates of our letters above 
mentioned, in answer to which we received the letter of Mr. Freling- 
huysen of February 26th, 1885, above alluded to. 

Mr. Frelinghuysen’s position was that the Department considered 
itself bound by the precedent set by Congress in not paying the 1n- 
terest earned on the fund in the Japanese indemnity case. Since 
that time, however, we are informed by the chief clerk of the State 
Department that Congress has taken an entirely different course with 
respect to a similar fund in another case, and we therefore assume 
that the one case so far neutralizes the other that the argument of 
Mr. Frelinghuysen is now entirely out of the question. Butif a 
different view should be entertained we may be permitted to remark 
that our case and the Japanese case are wholly dissimilar for the 
following reasons: 

In the Japanese case a gross sum was demanded of and paid by 
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Japan, irrespective of the several interests of the citizens who suffered 
individual damage. In other words, the money received was to 
satisfy a national wrong and indignity. It was, therefore, compe- 
tent for Congress to pay or not to pay the persons who suffered pri- 
vate damage. Justice, of course, would say that the money should 
be given to the injured citizens; but in doing so the Government 
might or might not pay the accrued interest on the investment of 
the fund, at its pleasure. 
12 In our case, on the other hand, a specific sum was paid by 
Spain for the satisfaction of specific claims, and we have 
always contended that the money awarded to our client belonged to 
him the instant it was received by the Department of State. An- 
other distinction between the two cases may be found in the fact 
that one case required Congressional action and the other not. 

Our theory in this respect was practically acceded to by the De- 
partment when the balance was paid last February. We now ask 
that the interest earned on the investment of the money while it was 
unjustly withheld from us may also be paid, not only because the 
Department has promised to do so and is, therefore, bound in good 
faith to keep the promise, but because we are entitled to it upon 
every principle of fairness and justice. ‘The money is our property. 
It never could have been lawfully withheld, whether Spain paid the 
expenses of the commission or not. The legal test of this proposi- 
tion is found, in the inquiry whether, in the event that Spain should 
never pay such expenses, could the State Department convert oar 
money to the purpose and pay the expenses itself? We do not think 
any sound lawyer would affirm such a proposition. If not, aside 
from the promise of the Department, what valid reason can there 
now be advanced for continuing to withhold the money we claim ” 

Asking yourearly attention in the premises, we beg to remain, sir, 

Your very obedient servants, 
COUDERT BROTHERS, 
Alty’s for Estate of Joaquin Angaria. 


Eighteenth. And your petitioner further alleges and shows that, 
on the 8th day of October, 1885, the said attorneys of your peti- 
tioner received from the present Secretary of State an answer to the 
communication last above set forth as follows: 


DEPARTMENT OF STATE, 
WASHINGTON, 7 October, 1855. 
Messrs. Coudert Brothers, New York. 
GENTLEMEN: I have to acknowledge the receipt of your 
13 letter of the lst instant, which has received my careful con- 
sideration. 

You ask that the Department should pay you the accrued interest 
earned upon the investment of 5 per cent. of the award to Mr. An- 
garica by the Spanish-American Claims Commission, thus request- 
ing me to overrule the decision of my predecessor communicated to 
you in his letter of 26 February last. 
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It is the settled practice of this Department that a decision of the 
Secretary, given deliberately on an issue specifically presented to 
him, will be considered as final, unless it is shown to have been 
produced by fraudulent misrepresentations or made under a palpa- 
ble mistake of fact or of law. It 1s not pretended in the present 
ease either that there were fraudulent misrepresentations made to 
the late Secretary of State, influencing his decision, or that he was 
acting at the time under a palpable mistake of fact. The only other 
ground for reversing Mr. Frelinghuysen’s decision is that he was 
acting under a palpable mistake of law; but so far from this 
being the case, | hold that Mr. Frelinghuysen’s decision is in ae- 
cordance with the almost unbroken rulings of the executive and 
judicial departments of our Government. (See 7 Opinions of At- 
torney General, 523. DBD: Cordon i [i nited States. 7 Wallace. 188.) 

In accordance, therefore, with the decision above referred to | 
must decline to comply with your request. 

[ am, gentlemen, your obedient servant, 


I. F. BAYARD. 


Nineteenth. And your petitioner further alleges and shows that 
on thr ( lohth day ot { letober. ISSS. the attorneys for your petitioner 
repli d to the said communication of the said Secretary of State last 


above set forth as follows: 
NEW YorK, October 8th, 1885. 


Hon. ‘Thomas Ie, Bayard, Secretary ot state, W ishington, 1). €>.: 


We beg to acknowledge the receipt of your favor of vesterday in 
regard to the claim in behalf of the estate of Mr. Angarica, and we 
are pleased with the very frank and full expression of your views 

therein contained. 
14 With very great deference to your views, we are still of the 

opinion that all the grounds stated for the refusal to pay the 
money we requ: st in behalfof our chent ar inapplicable to this 
case, and we enter into a discussion of them with the assured con- 
viction that you will frankly reconsider the matter In connection 
with the suggestions hereinafter made. Indeed, we do not under- 
stand your letter as In any sense a final decision, but take it rather 
asa memorandum of such difficulties as, upon a first examination 
of the question, arise 1n your mind 

In regard to the suggestion that one Secretary of State will not 
overrule the deliberate decision of a predecessor, although it seems 
substantially conceded by your letter that this is not such a case, 
and while that question seems to be practically eliminated from our 
discussions, still, in finally dismissing that ground, we may yet 
make the suggestion that Mr. Frelinghuysen’s letter, to which vou 
refer, was not in any just sense a decision of the question. He simply 
referred to the Japanese indemnity case with the remark that the 
action of Congress in that case was “ apparently adverse to our re- 
quest,” and thereupon suggested that his action should be accord- 
ingly. This position admitted of further discussion from us which 
would have followed, as it has since followed, had it not been for the 
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almost immediate close of Mr. Frelinghuysen’s term of office. The 
practice to which you refer was established, we presume, in analogy 
to the common-law doctrine of res adjudicata; but Mr. Frelinghuy- 
sen’s position is devoid of the fundamental elements of res adjudicata, 
because it was based upon a matter as to which we had not been 
heard, and we venture to say that upon reconsidering this matter 
you will not finally hold that a position assumed by one Secretary, 
just as he may be leaving office, upon a point never before raised, 
and as to which the adverse party has had no opportunity to be 
heard in answer, and when it is apparent that the matter is still 
open to further argument, is so far an adjudication of the matter as 
to preclude his successor from continuing the examination of the 
case, taking into consideration such further light as may be afforded, 
and finally deciding the case after it has been fully presented. 
This, we think, leaves nothing for us to answer, except to 
15 cal] your attention to what we consider the inapplicability of 
‘the cases of Gordon v. The United States, 7 Wall., 188, and 
the matter in 7 Op. Att’y Gen., 523, 535. Conceding the full force 
and efficacy attributed to these rulings, they do not, as we view the 
case, militate against our position. We were aware before we made 
this claim that it had been held that the Government did not pay 
interest on claims; but this rule has reference to claims against the 
Government in which the Government is obligor. Mr. Angarica’s 
case is not a claim against the Government; it was a claim against 
Spain, and Spain paid the claim through the mediuin of the Secre- 
tury of State, who, as we contend, was obliged to pay it immediately 
to the claimant against Spain. Having refused to do this, however, 
upon a ground since admitted to have been insufficient and invalid, 
and having meantime invested this money and received interest 
upon it, Wwe cunsider and confidently contend that the interest earned 
upon the fund while withheld should also be paid to us, as well as 
the principal fund, and as, properly speaking, our own money. Our 
client had no claim against the Government and does not claim in- 
terest from the Government. ‘The case is one where we seek money 
accrued upon a fund which always belonged to us, and which, so far 
from being a claim against the United States, never belonged to the 
Government in any sense, and we respectfully submit that this is, in 
no just view of the case, a claim for interest. It is a claim for money 
had and received to our client’s use. 

You make no mention in your letter of the express promise of Mr. 
Evarts to pay this money. Aside from our conceived legal right to 
the fund, we hold that the Department is in good faith bound to 
redeem this promise. Upon your own suggestion, therefore, of the 
nature of a prior Secretary’s action, we consider the Department 
should no longer hold this fund. Mr. Evarts decided in September, 
1880, that Mr. Anguarica was entitled to the increase upon this money 
while it remained in the hands of the Secretary of State. For an- 
other Secretary, in 1885, to hold otherwise is certainly to reverse the 
the action of a former Secretary. 

We have taken your last letter as merely calling for further dis- 
cussion from us, and we trust that you will carefully consider the 
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views herein expressed, and at your earliest convenience write 
16 us fully of any further considerations which may occur to you 
in order that we may be fully heard. 

We confidently trust that when you have thoroughly considered 
the matter in all its bearings you will ultimately agree with us that 
the money asked for should be paid. 

We have the honor, sIr, to be, with great respect, your obedient 
servants, 


COUDERT BROTHERS. 


Twentieth. And your petitioner further alleges and shows that 
on the succeeding day your petitioner's said attorneys addressed a 
further communication to the said Secretary of State, of which the 
following is a copy: 

New York, October 9th, 1885. 


In Re ANGARICA. 


Hon. Thomas F. Bayard, Secretary of State, Washington, D. C. 

DEAR Sir: Since writing our letter of yesterday we have recurred 
to the case of the “ Alabama claims.” 

In that case Congress has directed the distribution not only of 
the principal, but the enormous interest derived from the invest- 
ment of the principal fund in U.S. securities. (See act June 5, 
1882, 22 Stat. L., 98.) We cite that case as a legislative affirmation 
of the precise point we make in this case, namely, that the increase 
of the fund by investment follows the fund itself. We are not now 
in any sense asking the Government to pay us Interest as such. 
We merely ask for the increase of the fund resulting from its in- 
vestment. 

With very great respect, we are, dear sir, your obedient servants, 


COUDERT BROTHERS. 


Twenty-first. And your petitioner further alleges and shows that 
on the 16th day of October, 1885, the said Secretary of State answered 
the two several communications of the said attorneys for the peti- 
tioner above set forth as follows: 


L7 DEPARTMENT OF STATE, 
WASHINGTON, Ottober 16, 1885. 
Messrs. Coudert Brothers, 68 and 70 William street, New York. 

GENTLEMEN: Your letters of the 8th and 9th instant, in reply to 
mine of the 7th, have been received and considered. 

[ perceive no reason, in view of the arguments you advance, for 
reversing the decision of the Department under which the retained 
five per centum of the Cuban indemnity awards has been paid to the 
claimants without the interest accruing thereon by reason of the in- 
vestment of the funds while held in trust. 

Without entering upon discussion of the points involved, I may 
observe that the investment of the retained moneys was in pursuance 
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of the general system founded on section 2 of the act of Congress of 
llth September, 1841, now sec. 3659 of the Revised Statutes, by 
which it is prescribed that “all funds held in trust by the United 
States, and the annual interest accruing thereon, when not otherwise 
required by treaty, shall be invested in stocks of the United States, 
bearing a rate of interest not less than five per centum per annum.” 
This enactment is silent as to the beneficiary by such a transaction, 
and the sole com petence of Congress, which prescribed the mode of 
investment, to direct the disposition of the proceeds 1s beyond 
dispute. 

The precedents of the Japanese indemnity fund on the one hand 
and the Alabama claims fund, to which you refer, on the other, show 
that Congress has exercised its discretion in the premises in each case. 
It may be remarked further that, in the case of the returned Chinese 
indemnity fund, Congress applied a part of the aecrued interest to 
the satisfaction of the claim of an American citizen against China. 

[t is, I hold, res adjudicata that the Secretary of State has not dis- 
cretiohary power to dispose of the accumulations resulting from in- 
vestments made in pursuance of the act of 11th September, 1541. 
Holding thus, | cannor be bound by what | must deem LO have been 
the improvident intimation contained in niy predecessor's letter of 

September 13th, 1880. I have no option but to cause the ac- 
18 cumulation in the present case to pass into the public Treasury, 

where it 1s always at the supreme disposal of Congress. 

I am, gentlemen, your obedient servant, 


T. F. BAYARD. 


Twenty-second. And your petitioner further alleges and shows 
that upon the receipt of the communication of the said secretary of 
State last above set forth, the said attorneys of your petitioner ad- 
dressed to him the following communication : 


New York, October 17th, 1885. 
Hon. Thomas F. Bayard, Secretary of State, Washington, D. C. 

Dear Sir: We are in receipt of your favor of yesterday’s date in 
reference to the unpaid interest earned by the investment of part of 
the award to Joaquin Angarica by the Spanish-American Claims 
Com mission. 

Without enterjng into any discussion of the merits of the matter 
at this present writing, we beg leave to refer to the last paragraph of 
your letter, in which you say that you” have no option but to cause 
the accumulation in the present case to pass into the public Treas- 
ury,’ and to request you asa favor to us and to the rights of our 
client to not cause the money to be covered into the Treasury until 
we are permitted to exhaust every means for its recovery without a 
resort to Congress, lest by such a change of the condition of the fund 
and the status quo of the whole case the rights of our client may be 
technically prejudiced. 

We will communicate with you further on the merits of the ques- 
tion in a day or two. Meanwhile we would be obliged to you for 
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an assurance that there will be no change in the condition of the 
fund. 

We have the honor to be, sir, with great respect, your obedient 
servants, 


COUDERT BROTHERS. 


Twenty-third. And your petitioner further alleges and 


1Y shows thaton the Zlst day of October. 1885. the said attorneys 
for your petitioner addressed a further communication to the 
said Secretary of State as follows: 


New York, October 21st, 1885. 
Hon. Thomas F. Bayard, Secretary of State, Washington, D. C. 


Dear Sir: In the case of the estate of Joaquin Angarica, about 
which we have recently had some correspondence, it appears to us 
that our respective views are so variant in regard to the rights of 
our client that possibly you would be willing to refer the whole sub- 
ject to the Attorney General for his opinion, 

‘This is a matter of Importance to our client, and we hope you will 
not deny us any means of obtaining a full consideration of the case. 

We wrote you several days ago requesting vou LO keep the fund 
intact, which we trust you have acceded to, although we have no 
word as yet respecting your action in that regard. 

We have the honor to be, sir, 

Your very obedient servants, 


COUDERT BROTHERS. 


Twenty-fourth. And your petitioner further alleges and shows that 
on the 27th day of October, ISS5S. the said Sx cretary of State an- 
swered the said two communications of your petitioner's attorneys 
last above set forth as follows: 


DEPARTMENT OF STATE. 
W ASHINGTON,. October 27th, 1LSS5. 


Messrs. Coudert Brothers, box 2559, New York city. 


GENTLEMEN: I have received your letters of the 17th,and 21st 
instants in relation to the “ unpaid Interest earned by the invest- 
ment of part of the award to Joaquin Angarica by the Ameri- 
can-Spanish Claims Commission,” and I have to say in reply that 
there will be no immediate change in the status of the fund. 

[ am, sir, your obedient servant, 


T. F. BAYARD. 


20 Twenty-fifth. And your petitioner further alleges and 

shows that on the twenty-ninth day of October, 1885, the said 
attorneys of your petitioner addressed a further communication in 
writing to the said Secretary of State as follows: 
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OcTOBER 29, 1885. 

Hon. Thomas F. Bayard, Secretary of State, Washington, D. C. 

DeAR Sir: Referring to the case of Joaquin Angarica (No. 15, 
before the late Spanish-American Claims Commission), will you 
kindly give us exact data in regard to the following particulars: 

First. The amount of the original award and the date thereof. 

Second. The amount received from Spain and the date of its re- 
celpt. 

Third. The amount paid to the estate of Mr. Angarica, less the 
five per centum previously retained,and the date of such payment, 

Fourth. The amount of the said five per centum retained and 
whether the same was invested in Government or other securities ; 
and, if so, the date of said investment and what part of said five per 
centum was so invested, and from what date it earned interest. 

Fifth. Whether any change or changes were made in such in- 
vestment; and, if so, what they were. 

Sixth. When said investment ceased to bear interest. 

Seventh. The total aniount realized upon such investment 

Fighth. To what account does such interest now stand upon the 
books of the State Department. 


We are, sir, very respectfully, your obedient servants, 
COUDERT BROTHERS. 


Twenty-sixth. And your petitioner further alleges and shows that 
on the thirty-first day of October, 1885, the said Secretary of State 
answered the said communication last above referred to as follows : 


21 Tabrilated Statement Referred to in and Appended to the Forego- 
ing Letter of the Secretary of State. 


Case of Joaquin G. de Angarica. 


Nov. 2 | Award by the umpire for $748,180, with inter- 
est until paid. 


First Payment by Spain. 


1877. | 
NS EE LLL LLL | 

Interest on above at 6 per cent. from No- 

vember 1, 1875, to March 16, 1877 ..__-. 30,849 62 | 

$404,939 62 | 

Add gain by exchange. .__--- cil iacnieadiniiiat 1,955 34 | 

cee oe 

1 | %, > . | 

Total of first payment ....-. .... .... ....| $406,894 96 | 

Junel4 | Five per cent. of above deducted by Depart- | 
DELS PILE ES LITE TO LI, RT IE | $20,344 75 


June 14 | Paidto Mr. Angarica by Department of State__}-...........| 386,550 21 


' 
| | 
| $406,894 96 | $406,894 96 


od 
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Second Payment by Spain. 


1877 
Vet 8 One-half of award aid ieee Ee pea $374,090 00 
Interest at 6 per cent. from 16th to 28th 
March. 1877. on first payment es 676 43 
Interest at 6 per cent. on one-half of award 
from Nov. 1, 1875, to Oct. 8, 1877. 13,425 18 
“418.191 6] 
Deduct loss by exchange . : 2 491 8&6 | 
Total of second payment ..-. S$415.699 75 


Nov sf) ive per eent. of above deducted hy Depurt- 
ment of State ‘ ne 


: ce Ee $20,784 99 
Nov. 4 Paid to Mr. Aneurica by the Department oO] 


State . Pe a ii — was si decal $94,914 76 
$415,699 75 | $415,699 75 
L SSS. 
Feb | TT ta! of 7. per cent. retained by Department f 
State PPL TO eee Ae ee eR Ot $41,129 74 
Feb. 12. Paid to Messrs. Coudert Brothers. attorneys ial $41.129 74 
341.129 74 $41,129 74 
22 DEPARTMENT OF STATE, 


W ASHINGTON, October 31, 1885. 
Messrs. Coudert Brothers, New York. 

GENTLEMEN: I have received your letter of the 29th instant mak- 
Ing certain enquiries regarding the award of the late American- 
Spanish Claims Commission in behalf of Joaquin G. de Angariea. 

In the annexed tabulated statement you will find full answers to 
the first three of your enquiries and a portion of the fourth. In fur- 
ther answer to your fourth enquiry I have to state that of the five 
per cent. retained by the Department of State so much as could be 
utilized for the purpose was invested in securities of the United 
States, and that thereafter the surplus, with the interest which ae- 
crued on the first investment, was similarly invested, and so were 
subsequent accumulations of interest. 

As you are the attorneys of Mr. Angarica’s executrix I have had 
no hesitation in thus far answering your enquiries, but to give the 
further detailed information which you ask for would in effect be 
conceding to private parties an accountability which I owe to Con- 
gress alone. 

l am, gentlemen, your obedient servant, 
T. F. BAYARD. 


(See tabular statement.) 


Twenty-seventh. And your petitioner further alleges and shows 
that the said Secretary of State has declined and refused to refer the 
question of the right of your petitioner to receive the interest or in- 
come of said investment to the Attorney General of the United 
States, although the latter officer, under the statutes of the United 
States, is the proper, regular, and lawful adviser of the several heads 
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of the executive departments in questions of law, and that the said 

Secretary of State declines to continue and entertain further argu- 

ment or discussion upon the said question from the said attorneys 
for your petitioner, thus holding the case finally and irrevo- 

23 cably decided, as far as action on the part of the said Secre- 
tary of State may be had. 

Twenty-eighth. And your petitioner further alleges and shows 
that independently of and in addition to the intent and purpose 
of the said investment, and independently and in addition to the 
affirmation and declaration of the same by the then Secretary of 
State, and independently of the stipulation and promise of the said 
Secretary of State to pay the income of the said investment as set 
forth in the tenth paragraph or division of this petition, your pett- 
tioner is advised and believes that, as matter of law only and alone, 
the said interest or income. is a mere incident to the main or prin- 
cipal fund aforesaid and follows the same as attributive and acces- 
sory thereto. 

Twenty-ninth. And your petitioner further alleges and shows that 
she is in this behalf without the ordinary remedies afforded and al- 
lowed by law and has no means of redress except by the writ of 
mandamus; that the fund due and payable to your petitioner is an 
ascertained, liquidated, and fixed sum of money, involving ng in- 
quiry or accounting between your petitioner and the said Secretary 
of State, and which your petitioner alleges it is the plain ministerial 
duty of the said Secretary of State to pay unto your petitioner, and 
that such payment does not call for or involve the exercise of any 
discretion whatsoever, nor does the same concern or involve any In- 
ternational matter or thing connected with the foreign relations of 
the United States with the kingdom of Spain or any other country 
or State. 

Wherefore your petitioner prays that this honorable court may be 
oye to issue the writof mandamus, commanding the said Thomas 

KF’. Bayard, as said Secretary of State, to pay unto your petitioner the full 
amount of the interest or income derived from the investment 
24 aforesaid, as by law he is obliged and bound to do; and your 
petitioner, as in duty bound, will ever pray, «ce. 
LUTZARDA ANGARICA br ta RUA, 
Executriz of the Estate of Joaquin Garcia de Angarica, 
By COUDERT BROTHERS, Her Attorneys. 
EDWARD K. JONES, For the Relator. 


FREDERIC R. COUDERT, Counsel. 


District oF CoLuMBIA, i. 
County of Washington, ih 


Edward K. Jones, being duly sworn, says that he is a member of 
the bar of this court and attorney for the petitioner in this proceed - 
ing; that he is authorized to present the above petition in behalf of 
the said petitioner and to verify the same; that the reason the same 
is not verified by the petitioner in person is because the said peti- 
tioner is not within the said county of Washington; that the depo- 


—~ 


iia in 


a i a een 
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nent has read the said petition and knows the contents thereof, and 
that the same is true to the best of deponent’s knowledge, informa- 
tion, and belief. 


EDWARD K. JONES. 


Sworn to and subscribed before me this 14th day of November, 
1885. ; 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 
25 The relator (before the issue of the rule to show cause and 
before the return of the respondent) hereby files the within 
petition by way of substitution for or ainendment of the original 
petition heretofore filed, and respe ctfully prays the court to accept 
the same in lieu of said original petition. 
Nov. 24, 1885. 
EDWARD K. JONES, 
For Relator. 


26 Mandamus. 
In the Supreme Court of the District of Columbia. General Term. 


Tue Unirep States or AMERICA on the Relation of LuTzarpa 
ANGARICA DE LA RUA, 


Us. 


Tuomas F. Bayarp, as Secretary of State. 


Retator’s Exuipir No. 1. 
Decision of the Arbitrators. 
American and Spanish Commission. 


JOAQUIN GARCIA DE ANGARICA ) 
v. » No. 13. 
SPAIN. j 


The arbitrators being opposed in opinion on the question 
27 of the claimant’s right to and the amount of indemnity, it is 
ordered that the ease be submitted to the umpire to deter- 
mine the amount of indemnity due to the claimant from Spain, if 
any, by reasun of the matters set forth in his original and amended 
petitions and the proofs adduced in support thereof, and the Secre- 
tary is directed to furnish the umpire with a certified copy of this 
order, together with printed copies of the memorial, proofs, the ad- 
mission of record, and the briefs filed or to be filed by the respective 
parties. 
Washington, July 23, 1875. 
1—1241 
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American and Spanish Commission. 


' In the case of Joaquin Garcia de Angarcia v. Spain, No. 18, inas- 
much as there is no doubt about the claimant’s American citizenship 
and that his new citizenship was notified to the Spanish authorities 
six months previous to the embargo; that the Spanish Government 
itself acknowledged that the claimant was innocent Of any participa- 
tion in the insurrection, inasmuch as his property was seized In 
the month of August, 1869, and was not restored to him before the 
years 1873 and 1874, and inasmuch as the Spanish government 1s 
liable for unjust detention and use of property, as well as for dam- 
ages which embargoed property always suffers— 

It is my opinion that the claimant has a right to recover damages 
to the amount of $748,180, with interest at 6 per cent. per annum 
from this day to the day of payment. 

Washington, D. C., November 1, 1875. 


A. BARTHOLDI. 
28 RELATOR’s Exurpit No. 2. 
American and Spanish Commission. 


JOAQUIN G. DE ANGARICA ) 
v. - No. 18. 
SPAIN. 


[ have carefully examined-the various papers submitted to me on 
the motion to reconsider my decision in the case of Joaquin G. de 
Angarica, and I dismiss it. 

Washington, July 15, 1876. 

A. BARTHOLDI. 


Revator’s Exursirt No. 2. 
(Being pp. 497-503 of “ Foreign Relations with the U. 8.,” 1877.) 


No. 291. 


’ 


Mr. Cushing to Mr. Evarts. 


No. 1211. LEGATION OF THE UNITED STATEs, 
Maprip, March 30, 1877. 

(Received April 16.) 

Sir: My telegram of the 28th instant will have advised you of 
the payment to me by the Spanish government of the one-half of 
the amount of the awards thus far made by the claims commission 
constituted by the convention of February 12, 1871, between the 
United States and Spain. 

I now proceed to communicate to you a succinct account. of this 
negotiation. 
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Mr. Fish’s instructions to present the awards for payment, dated 
December 12, 1876, reached me on the 27th of that month: but 
telegraphic and other instructions had peremptorily presented to me 
the duty of taking up and disposing of the question of criminal 
procedure in Cuba immediately after the conclusion of the negotia- 
tion for a treaty of extradition, which, of course, was done to the 

exclusion of any other matter of serious controversy. 
29 The treaty of extradition was signed and sent off on the 

oth of January. On the next day the consideration of the 
criminal procedure question was taken up by the then minister of 
state (Mr. Calderon y Collantes) and myself, and we arrived at a 
substantial conclusion on the 12th; but the precise form of redue- 
tion proposed remained to be considered by the State Department, 
and the interchange of telegrams on this point between the Depart- 
ment and the legation protracted the negotiation until the 4th of 
february, when the protocol disposing of the subject was at length 
concluded, as the Department was advised by my No. 1161 of Feb- 
ruary 4, 1577. 

Thereupon | took up the subject of the awards, and addressed to 
the minister of state (Mr. Silvela, who had meanwhile taken the 
place of Mr. Calderon y Collantes) my note of the Oth of February, 
1877, transmitted to the Department with my No. 1170 of February 
%. I delivered that note in person to Mr. Silvela, and urged him, 
with pertinent reasons, to give to it early attention. 

But meanwhile the preparations for the king's voyage of inspec- 
tion of the ports of the Mediterranean were going on, and at last 
he departed from Madrid, with arrangement that one after another 
of the ministers should accompany and follow him; and on its 
being announced that the minister of state was to leave Madrid I 
became uneasy and made such representations to him on the sub- 
ject that, admitting unreservedly the obligation of Spain in the 
premises, he referred me to the minister of ultramar as having re- 
ceived authority to act in the premises in his behalf. This was on 
the 24th of February. 

[ immediately sought and obtained an interview with the minis- 

ter of ultramar, Mr. Martin de Herrera, who also informed 
30 me that the Spanish government fully admitted the obliga- 

tion, but desired indulgence as to the time of payment, pro- 
posing to give to the United States transferable international en- 
gagements, payable in a series of years. I received this proposition, 
of course, only ad referendum, without affording any encouragement 
that it would be acceptable. 

We had now arrived at the Ist of March. On that day I com- 
municated the proposition of Mr. Martin de Herrera to the Depart- 
ment by telegram. Well aware, however, that it could not be ac- 
cepted by the Department, as it Was not, | concluded, in the absence 
of the minister of state, to confer on the subject with the president 
of the council, Mr. Cénovas del Castillo, who corresponds in function 
tu the prime minister of Great Britain. 

The result of this interview was telegraphed tu Secretary Fish on 
the 2d, and was responded to by him on the 3d, to the conclusion 
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that half of the amount of the awards should be paid in cash and 
half in six months. . 

I communicatad this conclusion orally to Mr. Canovas del Cas- 
tillo, with suggestion that it would be creditable to the Spanish gov- 
ernment that it should make the proposition rather than to have 
the arrangement seem to be imposed on that government. 

In consequence a note was addressed by me to Mr. Cainovas del 
Castillo on the evening of the 3d of March, to which he replied On 
the Sth, receiving my response on the 6th, the three notes together 
constituting a confidential agreement in accordance with the terms 
prescribed by Secretary Fish. ‘Translation of each of these notes is 
affixed. 

Some delay in the official consummation of this agreement was 
produced by the perpetual va et vient of the ministers between Madrid 

and the several seaports at which the king successively 
3] touched, and especially the absence of the minister of state, 

and the necessity of an official note from him in response to 
mine of February 26 to constitute formal authentication of the pro- 
visional agreement made between Mr. Canovas del Castillo and my- 
self. Copy and translation of that note which came to me on the 
10th of March are annexed. 

Meanwhile the minister of ultramar, to whom the task of raising 
the money had been committed, was busy in that matter and in 
verifying the calculation of the sum due, which had been made in 
the legation and delivered to him as the basis of payment. At 
length, on the 27th, Mr. Martin de Herrera notified me that on the 
next day he would be ready to make payment, as he in fact did, on 
the 28th. The payment consisted, as my telegram has informed 
you, in a sterling bill on the London Banking Association, Limited, 
at fifteen days’ sight, drawn by the Bank of Castile. 

Translation of the estado or statement on which payment was 
made, copy and translation of the bill and its endorsement, and copy 
and translation of the receipt given by me are annexed, on all 
which the following explanatory observations are submitted : 

(a.) The figures of the estado are an exact COpy of those. of the 
statement prepared in the legation. 

(6.) It represents the one-half of the capital of the awards, with 
the interest on that half, leaving the payment of the other half, with 
its interest, for September. . 

(c.) | assumed that the awards are made payable in the gold coin 
of the United States, carried out in sterling pounds at our standard 
rate of $4.86,°5, per pound, in conformity with the latest instrue- 
tions of the Department in that respect. 

(d.) Interest is only calculated where it is designated in the 

awards. 
32 (e.) In two cases, Nos. 66 and 108, interest is awarded, but 
the rate is not mentioned. In these cases six per cent. is 
assumed, with right of correction, if necessary, reserved in my 
receipt. 

(f.) As the statement was drawn up on the 16th and payment was 
made by a bill of the 27th the accrued interest is to be reckoned in ' 
the final payment. 
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On receiving payment I sent to the minister of state a reply to 
his note of the Sth, copy of which is annexed. 

You will observe in his note reference to unadjusted claims of 
Spanish subjects against the United States on account of incidents 
occurring during the war of secession, as to which, knowing nothing 
invself and having no instructions, it was impossible for me to go 
further in reply than to assume that when duly presented the 
subject would have consideration on the part of our Government. 

The bill of exchange will be dispatched to London immediately 
by express messenger, indorsed to Messrs. Morton, Rose & Co., as 
instructed by your telegram of the 29th. 

[ felt much apprehension on first calling the attention of the 
Spanish government to the subject lest it should be objected that 
the awards are none of them payable until the final winding up of 
the commission, especially as in some cases a year and In others 
even two years had elapsed since the awards were mage without 
payment having been demanded, which might have seemed to 
imply that the United States did not consider it rightful to make 
such demand. To be sure, I was prepared to argue this point, but 
the argument, with response and counter-response, might have 
occupied considerable time and involved delay at least of uncertain 

duration. However, neither the minister of state nor the 
33 minister of ultramar nor the president of the counsel has 

raised this or any other technical question during the whoie 
course of the negotiation, which seems to me to deserve to be taken 
into aceount as cumulative evidence of the honorable spirit and 
conduct of the Spanish government in the premises. 

Nothing further now seems to me as needful to be added by way 
of explanation of this negotiation, and it only remains for me to say 
that it has been concluded with promptness even beyond my expec- 
tutions, and its results will, it is hoped, commend themselves to the 
approbation of the President. 

[ have, &e., C. CUSHING. 


(Inclosure A in No. 1211. Translation.) 
Mr. Cushing to Mr. Canovas del Castillo. 


His excellency the president of the council of ministers. 

DEAR SIR AND OF MY HIGHEST CONSIDERATION: I beg you to per- 
mit me to remind vou that my note addressed to the minister of 
state, on the 6th of February last, respecting the awards of the com- 
mission established by the convention of the 12th of February, 1871, 
still remains unanswered, by reason, doubtless, of the absence of Mr. 
Silvela from Madrid; and I venture to express the hope that, in 
view of the urgent circumstances whereof you are aware, it may be 
convenient for you to communicate to me the resolution of the ques- 
tion taken by the government of his majesty. 


I remain, &e., C. CUSHING. 
Madrid, March 3, 1877. 


U, 


Ss. EX REL. 
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(Inclosure B in No. 1211. Translation.) 


Mr. Canovas des Castillo to Mr. Cushing. 


Maprip, March 5, 1877. 
His excellency Mr. Caleb Cushing. 
Dear Str: I have just received the letter which vou have had 
the goodness to write to me to-day, wherein you remind me 
o4 of a note which you were pleased to address to the minister 
of state, under date of the 6th of last month, relative to the 
payment, on the part of the Spanish government, of the reclama- 
tions which, among various others of citizens of the Union, have 
been declared competent and accepted by the mixed commnission 
established by the convention of the 12th of February, 1871. 

Notwithstanding that the minister of state is at present absent, | 
have occupied myself and the government of his majesty has prefer- 
entially occupied itself with so important a matter, and I am ena- 
bled to say to you, in anticipation, without prejudice to the com- 
inunication to be made to you by the minister of state on his return 
in the ordinary form, that the Spanish government, recognizing the 
justice of the reclamation to which you refer, would desire, never- 
theless, if that of the United States find no inconvenience therein, to 
satisfy its import in the terms and forms following: 

Ist. Paying forthwith one-half of the total amount of the reclama- 
tions In question and which have been recognized. 

2d. Paying the other half in six months from the time of effect- 
ing the first payment. 

It would give great pleasure to the government of the king were 
that which you so worthily represent to accept forthwith this propo- 
sition which, in the name of the government of Spain, I have the 
honor to present to you. 

And with this motive I repeat myself your most attentive friend 
and obedient ~ rvant, 

Q. B. S. M., 
A. CANOVAS pet CASTILLO. 


(Inclosure C in No. 1211. Translation.) 
Mr. Cushing to Mr. Canovas del Castillo. 


His excellency the president of the council of ministers. 

DEAR SIR AND OF MY ENTIRE CONSIDERATION: I have just received 
with pleasure your note dated yesterday. The proposition of pay- 
ment—one-half at once and the other half in six months—comes 
within the conditions fixed in the last telegrams from my Govern- 
ment. I therefore have authority to accept it, and I do so, in the 
name of the United States, as final settlement of the pending ques- 
tion. 

Permit me to add, for my part, that nothing could occur which 
would so serve to elevate the prestige of Spain and of the govern- 


i 
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ment of his majesty in the United States and throughout America 
as this incident does. It is of more value than a battle in the field, 
inasmuch as it is the evident and incontestable proof that, in the 
midst of many difficulties, Spain resolutely desires and well knows 
how to guard intact her traditional good faith and to tultil, without 
hesitating, her obligations toward other governments. 

I remain your obedient, faithful servant and sincere friend, 


OB SB. .. 
C. CUSHING. 
Madrid, March 6, 1877. 


3D [Iuclosure E? in No. 1211. Translation. ] 
Mr. Manuel Silvela to Mr. Cushing. 
(Received March 10—3.30 p. m.) 


MINISTRY OF STATE, THE PALACE, March 8, 1877. 
Excellency : 

Sir: In due time I received your excellency’s note of the 6th of 
February last past, in reference to the payment, on the part of 
Spain, of the awards made in favor of citizens of the United States 
by the mixed commission established in consequence of the conven- 
tion settled between Spain and the Union on the 12th of February, 
1871. | 

My absence from this court, by reason of having had to accom- 
pany his majesty during a part of his voyage, has been the prin- 
cipal cause of my not having sooner answered your excellency’s 
aforesaid note, but I now hasten to do so, ratifying to you officially 
that which has already, in a confidential manner, been manifested 
to vou by the president of the council of ministers, in accord with 
your excelleney, that the government of his majesty, recognizing 
the justice of the reclamation presented by your excellency, is ready 
to satisfy, in two installments, the sum total of the reclamations ex- 
umined and allowed up to the present time by the mixed commis- 
sion, paying forthwith the one-half of their import and the other half 
in six months after having effected the first payment. 

This proposition being accepted by the Government of the Union, 
which has seen, doubtless, that that of his majesty has done all 
which lay within its grasp under the present circumstances for the 
speedy and final settlement of the reclamations of American sub- 
jects, and this matter satisfactorily terminated, it only remains to 
me to call your attention to those of the Spanish subjects who suf- 
fered prejudices in the United States during the war of secession— 
_reclamations which were certainly not rejected by the Government 
of Washington, but their settlement merely deferred until the 
termination of the war. This has fortunately come to pass, and 
to-day they could be submitted to the mixed commission established 
in virtue of the convention of 1871 or to another analogous one 
created for the purpose, as | have had the honor to suggest to your 
excellency oraily before now. 
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But upon this matter I reserve to myself the addressing to your 
: excellency of a separate note or communicating instructions to the 
minister of Spain in Washington, in the assurance that those 
reclamations will be heeded in justice by the Government of the 
Union in like manner as those of the Americans have been heeded 
by Spain. 
| I take this opportunity of reiterating to your excellency the assur- 
| ances of my most distinguished consideration. 


MANUEL SILVELA. 


The minister plenipotentiary of the United States. 
(1) There does not appear to be an enclosure ** D.’’ 
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O7 As representative of the United States of North America, 

accredited near the government of his Catholic majesty, I 
declare that I have this day received the sum of one hundred and 
two thousand five hundred and seventy-four pounds sterling four- 
teen shillings and two pence in a bill upon London, at fifteen days’ 
sight, to the charge of the London Banking Association, of date 27th 
instant, acknowledying myself satisfied in the name of the Govern- 
ment of my nation by the first installment of the indemnification 
declared up to the present time by the arbitrators, without preju- 
dice to making the correction, or effecting the payment of the second 
installment, if the interest set down in the foregoing calculation to 
the credit of Gonzalo Poey, designated by the number 66, and of 
Charles Jemot, No. 108, be greater or less than the six per cent. cal- 
culated therein, as likewise to the inclusion in the payment of the 
second installment, the interest accrued from the 16th of the current 
month, referred to in this calculation, made up to the present time. 
Madrid, March 28, 1877. 

CALEB CUSHING, 
Minister of the United States. 


*) 


RevLator’s Exuisir No. 3. 
(Being pp. 521-525 of “Foreign Relations of the U. 8.,” 1877.) 
No. 304. 
Mr. Lowell to Mr. Evarts. 


No. 15.) LEGATION OF THE UNITED STATES, 
MaprIpD, October 12, 1877. 
(Received November 7.) 
Sir: I have the honor to report that for several days before the 
reception of Mr. Seward’s telegram of 26th the legation had been 
preparing its statement of the account of claims and interests pay- 
able on the 28th September, being the second and final payment of 
the awards passed upon by the mixed commission sitting at Wash- 
ington, up to and inelidfding the 24th March last. The telegram 
reached me at nine o'clock on the evening of the 26th, and the next 
morning (as'I had before intended) I addressed a note, a copy of 
which is subjoined, to .the minister of state, inclosing our 
08 statement and asking for an interview for the 28th. The 
saine day I received an answer from Mr. Silvela, informing. 
me that, owing to the occupation of the ministry with the return of 
the royal family on the next morning to Madrid, he should be un- 
able to meet me until between two and three o'clock on the after- 
noon of Saturday, the 29th. I kept the messenger waiting while I 
wrote an answer accepting the appointment and expressing my sat- 
isfaction that his Catholic majesty’s government would be ready to 
conclude the affair on that day. 
I accordingly waited on Mr. Silvela at the hour fixed upon, and, 
as I had already informed him of my object in asking an interview 


tt = _ 
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for the 28th, I preferred, as a matter of politeness, to speak of other 
topics first, leaving it for him to broach the matter of the idemnity, 
which he accordingly soon did. 


x * * X x . * 


He said that, as our statement would need to be verified by their 
own accountants and the money arranged for, he hoped I should be 
satisfied if I received the money within a week. As my instruc- 
tions were to follow the precedent set me by Mr. Cushing (and none 
could be better), and as that gentleman had waited twelve days, I 
consented, at the same time saying that, as I was acting on my own 
responsibility and my Government would naturally expect to hear 
from me at once, [ trusted that [ could depend upon being paid 
within the period for which Mr. Silvela had asked. On Friday 
evening, Sth October, at eight o'clock, [ received a private note from 
Mr. Silvela asking me to meet him on the next day, at 2 p. m., in 
order to see the minister of ultramar (to whose department, as re- 
lating to Cuba, the matter belonged) and “to arrange tlhe business 

of the payment,” &ec. [at once answered by the same mes- 
of senger that I would wait upon him at the ministry at the 

time appointed, adding that I was very glad of this exactness 
on their part, because, trusting in the perfect faith of his Catholic 
mnajesty’s government, | had already telegraphed to Washington 
that the money would be paid within the week. Next day I met Mr. 
Silvela at the hour appointed and went with him to the minister of 
ultramar, who asked to have the final settlement postponed until 
Monday. He asked this as a favor, on account of unforeseen cir- 
cumstances, and, as | felt every confidence in their intention to pay, 
[ consented, but took oceasion to inform Mr. Silvela that L had re- 
ceived a telegram from my Government on the subject. 

On Monday, at three o'clock, by appointment, | went to the minis- 
try of ultramar, when I received payment, as promised, in a draft 
on London at fifteen days’ sight (as in the case of the former half of 
the indemnity, for the sum of £106,768 5s. 1d., which sum included 
the interest on such of the awards as bore interest up to the date of 
payment, viz., 8th October, 1877. 

[ subjoin for vour further information a copy of our statement of 
the amount due on the 28th of September, as also-of the one show- 
ing the amount of interest from the 28th September to the 7th Oc- 
tober, both inclusiwe. 

* * * . * * * 

I sent a special messenger to London at four o'clock on Tuesday 
afternoon, that being the first train leaving after receiving the draft. 
Last evening I received a telegram from him announcing his safe 
arrival, and to-day I received one from Messrs. Morton, Rose & Co. 
acknowledging receipt of draft. 

I beg to add (in my interview with Mr. Silvela) he seemed to 
think that the promptitude with which Spain bad paid the awards 

of the mixed commission entitled her to some consideration 
40 from the Government of the United States, and expressed a 
hope that future claims should be severly scutinized, as he 
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feared that the ready payment of those already passed upon might 
encourage claimants with less substantial titles, or even tend to create 
them. He spoke with much emotion of the difficulties under which 
his country labored, and of the efforts she was making to extricate 
herself, hoping that our own Government would be generous under 
the circumstances, and that the American member of the commission 
would in all doubtful cases strengthen the hands of his Spanish col- 
league. He told me that he wished I would communicate to my 
Government the substance of what he had urged, and I promised to 
do so. Mr. Cushing, Iam sure, will agree with me in believing that 
Spain is sincerely anxious to maintain her friendly relations with 
the United States and willing todo all she can to satisfy all our claims 
against her. 

A copy and translation of the receipt which I gave, together with 
a copy of my note to Mr. Silvela, acknowledging the reception of 
the draft, are also transmitted herewith. * € 

I trust that my action in the matter may meet with your ap- 
proval. 

I have, &c., J. R. LOWELL. 


(Inclosure A in No. 15.) 


LEGATION OF THE UNITED STATES, 
led 


Maprip, September 27, 1877. 

EXcELLENcY: In accordance with the precedent of my predeces- 
sor, Mr. Cushing, I have the honor to enclose a statement of the sec- 
ond moiety of the sums awarded to citizens of the United States by 
the mixed commission sitting at Washington, and payable on the 
28th of the present month, under the agreement arrived at by our 

respective governments on the 8th or March last. The award 
41 to Theodore Cabias (No. 10) having been made no longer ago 

than 24th March last, was, of course, not included in the 
statement of Mr. Cushing, and that of Gonzala Poey (No. 66) was, 
on further consideration by the commission, increased by the amount 
of a little more than two-thousand dollars. This fact being brought 
to the attention of your excellency, it was agreed to include the 
whole amount of the two awards in this payment. The interest, as 
your excellency will see, is calculated from the 17th of March last, 
that being the date up to which it was paid on the 28th of thesame 
month. 

I should be greatly obliged if your excellency would appoint an 
hour to-morrow in which I could have the pleasure of a few 
moments’ interview, in order to conclude an affair the prompt settle- 
ment of which has been so honorable to his Catholic majesty’s gov- 
ernment and so acceptable to that of the United States. 

I gladly avail myself of this occasion to renew to your excellency 
the assurance of my most distinguished consideration. 


J. R. LOWELL. 
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44 (Inclosure E! in No. 15. Translation.) 


As the representative of the United States near the government of 
his Catholic majesty, I declare that I have received on this date the 
sum of one hundred and six thousand seven hundred and sixty- 
eight pounds sterling five shillings one penny in a draft on London 
at fifteen days’ sight, to the charge of the London Banking Associa- 
tion, of this date, acknowledging myself satisfied, in the name of my 
nation, by the second installment of the indemnification declared up 
to the present day by the arbiters, including the interests of all the 
credit included in the foregoing balance due, as therein expressed, up 
to this day. 

Madrid, 8th October, one thousand eight hundred and seventy- 


seven. 
J. R. LOWELL. 
45 ReEtLATOR’s Exuisit No. 4. 
46TH CONGRESS, SENATE. Ex. Doc. 
9d Session. No. 86. 


Sup. C’t D.C. General Term. 
U.S. ex rel. ANGARICA vs. BAYARD, Sec’y of State. 


Message from the President of the United States, transmitting, in 
response to Senate resolution of January 19, 1880, a report from 
the Secretary of State in relation to claims before the American- 
Spanish Claims Commission and the proceedings of that body. 


February 18, 1880.—Ordered to lie on the table and be printed. 


To the Senate of the United States: 

In compliance with the resolution of the Senate of the 19th of Jan- 
uary, 1880, calling for information in relation to claims before the 
American-Spanish Claims Commission and the proceedings of the 
commission, I transmit herewith a report from the Secretary of State 
upon the subject. 

Washington, February 16, 1880. 
R. B. HAYES. 


DEPARTMENT OF STATE, 
WASHINGTON, February 16, 1880. 

The Secretary of State, to whom was referred a resolution of the 
Senate, dated the 19th of January last, calling for a comprehensive 
statement of the claims before the United States and Spanish Com- 
mission and other particulars, has the honor to lay before the Presi- 
dent the papers named in the annexed list and to subjoin the fol- 
lowing statement regarding the expenditures of the United States 
for salaries and “ contingent expenses ” of the said commission from 
its commencement to June 30, 1879. 


! There does not appear to be an enclosure ** D.”’ 
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Statement. 

IO cretii ccceinennonncnnemediniian $32,940 45 
ee I  seniniaticey sordiennieries etiniemnmnici tam tavinines egeniaiciad 06,507 68 
A NT 7.282 50 
Rent and other contingent expenses -..-.---.-------- 12,717 93 
ee en A TE. cc wesentpn ween iene 23,210 00 

EE ES ee a ap ALOE L NeO NEET ITT 112,958 56 
46 Present condition of the amount retained (5 per cent.) from 


the awards made by the commission, in view of the agree- 
ment of February 12, 1871 (paragraph V1), relative to the defray- 
ment of the expenses of arbitration. 


Amount retained June 11, 1877, from the first install- 


IE sitcinten 5 TAGE La OV RN aN aE NE ee MOE ene $25,079 51 
Amount retained November 8, 1877, from the second in- 

EN SR RAD eRe iy Orie PRC eas an en? Reece EN 25,824 12 

a 50,903 63 


(Note.—It is proper to state in this relation that this retention of 
5 per centum may be regarded as provisional only, the commission 
not having as vet taken the finai step of adding a percentage to the 
amount of its awards in order to meet the expenses of the commis- 
sion.) 7 


The above amount and accruing interest have been invested in 
United States registered bonds, and the total amount was represented 
January 31, 1880, as follows: 


ff nr 
i a eipineibleieiiciiuis Ce ae 
EEA ASR Ee ie 5 oe ae mer Oe eaen ‘1 94 

ES seis sisi Aaltiaa ladbiiactesnidigenes lini ii ieeen 54,261 94 


The only reason of which the Secretary of State is advised why 
any disagreements which have arisen between the arbitrators in 
cases submitted to them under the convention haye not been sub- 
mitted to the umpire is stated in the letter to the Secretary of State 
from the Hon. Thomas J. Durant, the advocate of the United States, 
which appears among the accompanying papers, and is also set forth 
in the language of the Marquis de Potestad Fornari, the Spanish 
arbitrator, in an announcement made by him to the commission in 
the case of Fernando Domimgne, also to be found among the an- 


nexed papers. 
WM. M. EVARTS. 


The President. 


a ae ae a 


a 
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List of Papers. 
| 


1. Mr. Durant to Mr. Evarts, January 27, 1880, and inclosures. 
The paper alluded to in the above, signed May 3, 1879, by the 
arbitrator for Spain. 
3. Statement showing the amount received from the Spanish gov- 
ernment on account of awards bv the commission and the pay ments 
made to the claimants on said account. 


Mr. Durant to Mr. Evarts. 


W AsHINGTON, D. C., January 27, 1880. 

Sir: I received, on the 24th of this month, your letter of the 23d, 
transmitting a copy of a resolution of the Senate, calling for a com- 
prehensive statement of the claims before the American-Spanish 
Commission and other particulars, and you requested me to com- 
municate to the Department the information required, so far as in 
my power. 

[ have now the honor to send you a tabular statement displaying 
the name of each claimant, the date at which each claim was filed, 
the amount of each claim, the date of award in each claim, the 
amount of each award, and a designation of those cases in which 
there has been a disagreement between the arbitrators and which 
have not been submitted to the umpire, as provided by the cunven- 
tion establishing the commission. 

In those cases in the tabular statement where, under the head of 
‘nature of award,” there is a blank nothing has vet been decided, 

and the cases are still pending. 
47 The cases in which there has been a disagreement between 
the arbitrators but no reference to the umpire are the fol- 
lowing: 

No. 9. Felix Govin y Pinto. 

No. 17. José Garcia Angarica 

No. 22. Pedro David Buzzi. 

No. 48. Antonio Maximo Mora. 

No. 49. Magdalena Farres de Mora. 

No. 50. Fausto Mora. 

No. 52. José M. Macias. 

The reason why the disagreements have not been referred to the 
umpire is because the arbitrator on belialf of Spain, on the 3d 
May, | 1879, entered a refusal to concur in such reference in all cases 

“where a question of citizenship may be involved until he shall 
have referred the matter to the government of Spain, who shall de- 
termine, together with the other high contracting party—the (70V- 
ernment of the United States—the exact reach and scope of the right 
conceded to Spain to traverse an allegation of American citizen- 
ship.” Such was the language of the Spanish arbitrator. 

1 inclose herewith a statement, prepared by the secretary of the 
commission, showing the number of days the commission has been 
in session each year ‘from the day on which its sessions commenced, 
May ol, 1571. 
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The total amount of claims entered is, by my computation 
$26,702,810.28. 

The amount of awards is, exclusive of interest, $958,928.75. 

The foregoing embraces all the information called for by your 
letter. 

I have the honor to remain, your obedient servant, 
THOMAS J. DURANT, 
Advocate United States. 


Hon. Wim. M. Evarts, Secretary of State. 


Number of Sessions of the Commission in Each Year from its Beginning 
up to the Present Date, January 26, 1880. 


UNITED STATES AND SPANISH COMMISSION, 


1871. 
No.of | No. of 
sessions. Se@ssions., 

Bey Bh. tiwxcpeemmewwccen & | RO Bice nendewnia eel 
OE © witches Citi thd sith ein ] 
UNG BD Tih ical antec ow wantin 1 | Number of sessionsin 1871. = 5 
DOO S biitinctinicninn dane 1 

1872. » he 
5 a ee eae 5) GOR BE cadieamiion cinco l 
POET Ti iin ok eens cocnwe BE ee Giccnnibigrtciamuaniieheniaiin l 
PING i iinciticicnes teminnqeon ee ge l 
POTTED tiimewemiiwennn Be. ee 
I Tiss inethsccctinltinaee Bt ee Biieetbnicc nen 1 
NN Sidecar titinhinies thsieetine eicisnr Se fy Se aoe 1 
pe | a a ee ee ] so 
NE Fe Catt cin meeenilinien 1 , Number of sessionsin 1872. 15 
aa siichihibes selina seteicenies nation ] 

1873. 
COED teicintitididintiomns ae pf Re eee ree ] 
PU OO bse siiccoddwanate Bt Ee sewtihatictnindin am ie 
ek . EERE ES SES ee. AE ee ee 
PE icine wpike de ares se, yen ] 
RC irtigain nae sins eiadcliahie si, ee ] 
Rk tecdhened cncdad (eo [EE Bictsddhinad inne oe 
I sabia ehegeiimsahverininine ] | fg eerie Se, 
ARERR RO eyoe een ei occ temeednes ] 
Tis sinha naib palnineacmeie ] | gta EEE Ra am ] 
A eectelprttshisokaichiciesiesiotasianiian FE Bi ieciineniicmnn l 
bile i irnienitidhaian a cain Ra 
CRG TF ws ceanainssnccaccne 1} Ramber of eens 1676. 
PR aiicihaics Cbg emeeines l 
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48 1874. 


No. of No. of 

sessions. sessions. 
I WD insti sini nen pune © ...casieusmeees 
I OF cit desnecneaen FOES Ble nncatnniniiingnibiiel 
SEE BE oped cnn a vewmes SONNE BO. ccenicu sua ctets 


] 

] 

] 

PN BG vet idiitnings etme ] 

PE GF Snioptiseies stacinn cepeiee: a 

8, aa sididihiariciuiasiipladionan l 
Ee RTE pois eet Ce. |} | See 

l 
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l 

] 

l 


. 
“A 
“ 
4° 
mg 
eel 
— 
! 
: 
; 
i 
i 
i 
' 
i 
i 
f 
! 
i 
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April | ES re OR tae eae 2 SR 
NEE Ciinnsse niiatice tutes ” NS I BELA SESE 
OE ARES cao naan ee | | nn em 


Number of sessions in 1874. 23 


1875 
es D inccmimmvindinins ge SS 
fe ee eee a ae aes 
MNT BB cncinspiibisiii Gnas o_o 


SS EOE LOD EG 
i 
a ee 


l 

l 

l 

SOGGY BO cckecncnsidkbins l 

PURTEe © .. ncnsseeuens ] 

POINT ED nssenicsianeceiben l 

PU DP oi ccnicch winnie aan Se a ee ee 

PONS 20 ctncitvauieiinn 2.0 GEE Ouncccnsénseil 

Se es Em Ne ore . 9) Oe Be coc unnntica ahi 

SE BOinecnkdtii es ~ P Et eoncenceee 

een ge 9 See 

eee eae Be | fe ee 
l 
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ae SE Sy een SONNET Be cccccsncuaiad 
Cg ee saeaea SOORNOE 4. ncicumaethunied 
EE Oe chitidis eats denen PERO Li cnc mene 
April Oe a eReNeee BB incu 
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1876 
re ge nee ae Sk avientatieiaiabiaiid 
SN SD watikdinhaess «teen L | BO Ou..cnnuccghens 
SET TP acute sccqne + | BOUE Shenccweccnneerehie 
Se CO ee 
SE SSF cng ceenumacan l | 
SIGE GP vcintehencietweuian 1 | Number of sessions in 1876. It 
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1878. 
No. of No. of 
sessions. sessions. 
nee ne ee ft ae ee siesta 1 
ee Sees i tnenbingabibhinn RE Oe cia wnnmeien 1 
I Ue igichan nas ian deen chase tetrad l —— 
EN TE as ink ch sein ivineinnninnctis 1 . Number of sessionsin 1878. 6 
1879. 
EE UD ied dnsnis Si Geshe ainiinns nines CRE). perenne s 
| Nas isco inthius abhadiucibail-taibenina i ie l 
Saran dictated, ke eR TEP eich ndlcesiintenmemine l 
i Ricitasiinknit tom cin ann aimanins De OE, Bie nieenic weronines l 
RE BP otciaces citcinicdinapacnisninctmmmnpeices ge SY Be aeons l 
; a lining parents 5 aR ENG TG chitin nbeain ium? Xe 
NE TET ba icetdiven dvisenves Shtdhibihtndiodenh ge cin rR Pe l 
| thsi ibhli cnc Siianinn Wind ot ONY Diane mete 
 iciiiilinticdinmainiannomnnnsipeinaeids Beg eee me 
IT tole oii sates tinmienieneattecabiaiiinel 1 | ee 
EER eee re OE ro 1 | Number of sessionsin 1879. 21 
IED trices nbatinerieiton awison 1 | 
| 49 1880 
| 
| I ia rt os daaicseche ticerpcineilindl: Micgids Miaibinneaniccrtncsiin, wetlinhaanin habeas aeunianmies l 
| Gs Seis gh ei ets is seine niblansainls Meals l 
| aie tiicnraticienacnensth: ointiilenl(itilietainss pienmiapeyes'intibiniplaainn giiniarden- tenia l 
—— 
| Number of sessions in 1880 (to date)...... ....-.------ 3 
1 WASHINGTON, January 26, 1880. 
| The foregoing is a correct statement of the number of sessions from 
the beginning of the commission to date. 
| EUSTACE COLLETT, Secretary. 
| 
| Spanish and American Commission. 
| FERNANDO DoMINGUEZ ) 
| v8. : > No. 82. 
SPAIN. 
| At the meeting of the comimission held on the 19th ultimo the 
| decision of the umpire was announced in the case of Fernando 
| Dominguez, whose claim against Spain is inscribed under the 
| No. 32. | 
| Whilst not intending to criticise that decision, in so far as it rests 
| on the merits of the case, there are, nevertheless, two propositions 
| laid down in said decision, which, if they were to be established as 
: precedents, would, in the opinion of the undersigned, deprive Spain 
| of one of the principal reservations made in her behalf by the con- 
vention of February, 187]. 
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The propositions alluded to are— 
* * * x * * * 

“ Therefore, the construction thus given, however broad it may be 
deemed, must be followed so long as it is unimpeached and unre- 
versed by an American tribunal of superior jurisdiction. The tri- 
bunals of the United States are the sole interpreters of the laws of 
the country, and it is not the privilege of the umpire to review their 
adjudications as to the requirements of these laws. 

“The umpire cannot, in my opinion, entertain the claim thata 
certificate of naturalization may be sufficient to,invest the individual 
with rights of citizenship as regards the country of adoption, and yet 
not be effectual as to the country of origin. In the absence of any 
restrictive treaty enforcing resolutions of such undesirable conflict 
about private international law, the full effect intended by the Gov- 
ernment granting the certificate of naturalization must be given to 
it by the umpire, inasmuch as such naturalization is not impeachable 
for fraud or for violation of public international law.” 

[It would be a breach of the proprieties that govern the relations 
between the arbitrators in a commission like this one and the um- 
pire for the undersigned to attempt an argument on any one point 
that may be embraced or conveyed in a judgment of the latter; he 
will, therefore, confine himself to making the following statements: 

It is the belief of the undersigned that the convention in virtue 
whereof this tribunal deliberates grants to Spain, with all its logical 
and necessary consequences, the right to review the adjudications of 
courts of the United States in the matter of granting certificates of 
naturalization, and that such certificates, whilst they may be held as 
valid for every purpose in the United States, are not, from the mere 
fact of their existence, conclusive upon Spain. 

It is the belief of the undersigned that the above-mentioned right 
and privilege constitutes one of the bases of the convention of Feb- 
ruary, 1871, in accordance with which all claims are to be considered. 

Every judgment given within the bases established by the con- 
vention must be beyond question or criticism. 

But none of the bases themselves can be set aside by the members 
of this commission. 

Now, therefore, inasmuch as it is the firm conviction of the under- 
signed that in the following out practically of either of the two propo- 
sitions that have been recited serious damage would be done to Spain 
by setting aside one of the most important safeguards established in 
her behalf by the convention of February, 1871, the undersigned 
deems it his duty to declare that he cannot agree to have any case 
‘referred to the umpire wherein a question of citizenship may be in- 
volved until he shall have referred the matter to the Government 
of Spain, who shall determine, together with the other high con- 
tracting party—the Government of the United States—the exact 
reach and scope of the right conceded to Spain to traverse an alle- 
gation of American citizenship. 

POTESTAD FORNARI, 
Arbitrator on the Part of Spain. 
Washington, May 3, 1879. 
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Claims Commission, February 12, 1880. 
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Statement of Account of Awards by the United States and Spanish 


Amount received from Spanish Government on account of awards 


by commission : 
1877. 
June 9. Amount received from Hon. Caleb Cushing 

I iia bili casi gllibipeattidieminntpApiiandings 
Dec. 12. Amount received from Hon. J. R. Lowell 


SE icainshiceieviaisilintilicenblaieintbddidiihciglapiaens cx'sihiianipinhien 


$501,590 30 


1,018,072 78 


Payments made to claimants on account of awards: 


1877. 
June 14. To Joaquin G. D. Angarica.__.$386,550 21 
June 15. To Joaquin M. Delgado-_-_- ---- 79,220 O7 
pus 16. 206 Goeesie Posy... ncccnnncun 189 45 
June 21. To Peter Moliere —--~-- Le ea 1,993 85 
1,431 90 


June 23. To Jose de Jesus H. vy Macias-- 
350 25 


pa ae. BO VGN BIONO.. 2.26 caw cccnec 
JUne Zo. TO COTS J6NN0s cue concn 3.428 9] 
July 10. To Gideon Lowe & Co ---- ---- 113 21 
ek Be ee oe ee, IE ncn cine 9 386 50 
Dec. 12. To Joaquin de Angarica.....--. 394,914 76 
Dec. 12. To Joaquin M. Delgado .__-~--- 78,369 52 
OTs ie re 
Dec. 12. To Theodore Cabias ......- ~~ 4,316 88 
SPO: Ba ee SPORERIG FOOT cen ccme we 2 485 OO 
Dec. 12. To Gideon Lowe & Co -_-~ ~~~ 112 01 
Dec. 12. To José Vincente Breto___--__- 381 13 
ee, te. 20 G08, BE. BOWIE q..ccce seus 2360 85 
ee Be ee Ce ONE ke mee cmon 3,476 07 

1878. 
June 17. To José de Jesus y Macias .___-~- 1,416 51 
Feb. 19. To Cath. Story, administratrix of 

kg SR RE Ea 1,139 38 
1880. 


Jan. 24. To Abbie S. Griffin, administra- 
“oe ft 

Jan. 24. To Abbie S. Griffin, administra- 
trix of Jos. Griffin.  —- —- 238 


a 


967,166 83 


50,905 95 
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55 Order to Issue Rule. 


Let the rule issue as prayed, returnable forthwith, the said time of 
return being fixed by consent of the Secretary of State. 
24th November, 1855. 
CHARLES P. JAMES, 


Asso. Justice. 
Rule : 


(Nore BY THE CLERK.—The above rule was not issued, the parties 
waiving its service and appearing voluntarily.) 


56 Answer of Thomas PF. Bayard. Filed Nov. 24, LSS5. 


In the Supreme Court of the District of Columbia, Sitting in Gen- 
eral Term. 


Tue UniTeD States ex relatione LuTzARDA ANGERICA DE LA RUA 
v8. 


Toomas F. Bayarp, Secretary of State. 
Mandamus. 


The answer of Thomas F. Bayard, Secretary of State of the United 
States, to the petition against him filed in the said supreme court 
of the District of Columbia by the United States of America on the 
relation of Lutzarda Angarica de la Rua, executrix of Joaquin 
Garcia de Angarica, deceased. 


This respondent, admitting the matters and things set forth 
57 and averred in the said petition, except as hereinafter excepted, 
answering, saith that it is not true, asstated in the third para- 
graph of the said petition, that the Spanish-American Claims Com- 
mission “duly awarded a judgment in favor of the said Joaquin 
Garcia de Angarica against the said Kingdom of Spain for the sum 
of $748,180, with interest at the rate of 6 per centum per annum from 
the Ist day of November, 1875, until paid;” but this respondent saith 
that an award or judgment for a like sum of money and for like 
interest was made and rendered by the said commission in favor of 
the United States of America, and that the said Joaquin Garcia de 
Angarica was no party toany proceedings at any time pending before 
the said Spanish-American Claims Commission, and, as a conse- 
quence, this respondent doth also deny that the said sum of money, 
with the interest thereon, was paid unto the Secretary of State of the 
United States to the use of or to be paid to the said Garcia de An- 
garica, as is averred in the fourth paragraph of the said petition, or 
that upon the said payment it became the duty of the Secretary of 
State to pay the same to the said petitioner’s testator in satisfaction 
of any judgment or award, for this respondent doth aver that when 
the said money was received by the then Secretary of State it came 
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to his hands coupled with duties to the United States and possible 
duties to the Kingdom of Spain, which duties were in the one case 
and would have been in the other case paramount and superior to 

any duty in the premises to the said petitioner or her testator. 
58 And this respondent, further answering, saith tbat the said 

petition proceeds upon a ground which wholly ignores certain 
grave international elements and considerations that entered into the 
claim of the petitioner’s testator so soon as the Government of the 
United States began and assumed to urge and prosecute the same, 
and that thenceforth the said claim became, in contemplation of law, 
subject to the will of the Government of the United States and en- 
tirely beyond the control of the said petitioner’s testator. 

And this respondent, further answering, saith that the interest 
money demanded in the said petition as the accretion of a part of 
the said sum of money adjudged and awarded as aforesaid is the 
fruit of an investment of the said principal money by the Secretary 
of State, made in obedience to law and in the performance of a gen- 
eral statutory duty, and not for the use and behoof of the said peti- 
tioner’s testator. 

And this respondent, protesting that no agreement to pay the said 
petitioner or her testator the said interest money was made by the 
Secretary of State, as is averred in the said petition, doth deny that 
the Secretary of State could have made a valid agreement im that 
behalf. 

And this respondent, further answering, saith that to place him 

under the stress of the writ of mandamus as tuuching the said 
59 interest money would be subversive of the established princi- 

ple that the Government of the United States does not pay In- 
terest to its citizens as damages for the detention of money. 

And this respondent, further answering, saith, with all deference 
and respect, that, as the representative of the President of the United 
States in carrying out a treaty, he cannot hold the relation of trustee 
toward any citizen, saving in the larger sense that every public fune- 
tionary is clothed with a trust, and that he cannot be controlled or 
direeted in the performance of any such duty at the suit of any 
citizen. 

And now this respondent, having fully answered, prays to be 
hence dismissed with his reasonable costs in this behalf sustained. 

T. F. BAYARD, 
Secretary of State. 
WILLIAM A. MAURY, 


Assistant Altorney General, of Counsel for the Respondent. 


Subscribed and sworn to before me this 17th day of November, 
JOHN J. CHEW, 
Notary Public. 
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60 Appendix Annexed to Defendant's Answer. 


Agreement between the United States and Spain for the settlement 
of certain claims of citizens of the United States made by Daniel 
EK. Sickles, Esq., envoy extraordinary and minister plenipotentiary 
of the United States at Madrid, and his excellency Sefor Don 
Cristino Martos, minister of state of Spain, concluded February 


12, 1871. 


Memorandum of an arbitration for the settlement of the claims of 
citizens of the United States or of their heirs against the govern- 
ment of Spain for wrongs and injuries committed against their 
persons and property or against the persons and property of citi- 
zens of whom the said heirs are the legal representatives by the 
authorities of Spain in the Island of Cuba or within the mari- 
time jurisdiction thereof since the commencement of the present 
insurrection. 


1. It is agreed that all such claims shall be submitted to arbitra- 
tors, one to be appointed by the Secretary of State of the United 
States 3, another by the envoy extraordinary and minister plenipo- 
tentiary of Spain at Washington, and these two to name an umpire, 
who shall decide all questions upon which they shall be unable to 

agree; and in case the place of either arbitrator or of the 
61 umpire shall from any cause become vacant, such vacancy 

shall be filled forthwith in the manner herein provided for 
the original appointinent. 

2. The arbitrators and umpire so named shall meet at Washington 
within one month from the date of their appointment, and shall, 
before proceeding to business, make and subscribe a solemn declara- 
tion that they will impartially hear and determine, to the best of 
their judgment, and according to public Jaw and the treaties in force 
between the two countries and these present stipulations, all such 
claims as shall, in conformity with this agreement, be laid before 
them on the part of the Government of the United States, and such 
— ‘ation shall be entered upon the record of their proceedings. 

Each Government may name an advocate to appear before the 
Bn ow or the umpire to represent the interests of the parties 
respectively. 

4. The arbitrators shall have full power, subject to these stipula- 
tions, and it shall be their duty, before proceeding with the hearing 
and decision of any case, to makeand publish convenient rules pre- 
scribing the time and manner of the presentation of claims and of 
the proof thereof; and any disagreement with reference to the said 
rules of proceeding shall be decided by the umpire. It is undetstood 
that a reasonable period shall be allowed for the presentation of the 
proofs; that all claims and the testimony in favor of them shall be 
presented only through the Government of the United States; that 
the award made in each case shall be in w riting, und, if indemnity be 
given, the sum to be paid shall be expressed in the gold coin of the 
United States. 
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5. The arbitrators shall have jurisdiction of all claims presented 
to them by the Government of the United States for injuries done to 
citizens of the United States by the authorities of Spain in Cuba 
since the lst day of October, 1868. Adjudications of the tribunals in 

Cuba concerning citizens of the United States, made in the ab- 
62 sence of the parties interested or in violation of international 

law or of the guarantees and forms provided for in the treaty 
of October 27, 1795, between the United States and Spain, may be 
reviewed by the arbitrators, who shall make such award in any such 
case as they shall deem just. 

No judgment of a Spanish tribunal disallowing the affirmation 
of a party that he is a citizen of the United States shall prevent the 
arbitrators from hearing a reclamation presented in behalf of said 
party by the United States Government; nevertheless, in any case 
heard by the arbitrators the Spanish Government may traverse the 
allegation of American citizenship, and thereupon competent and 
sufficient proof thereof will be required. ‘The commission having 
recognized the quality of American citizens in the claimants, they 
will acquire the rights accorded to them by the present stipulations 
as such citizens. 

And it is further agreed that the arbitrators shall not have juris- 
diction of any reclamation made in behalf of a native-born Spanish 
subject naturalized in the United States if it shall appear that the 
same subject-matter, having been adjudicated by a competent tribu- 
nal in Cuba and the claimant having appeared therein, either in 
person or by his duly appointed attorney, and being required by the 
laws of Spain to make a declaration of his nationality, failed to de- 
clare that he was a citizen of the United States; in such case and for 
the purposes of this arbitration it shall be deemed and taken that 
the claimant by his own default had renounced his allegiance to the 
United States; and it is further agreed that the arbitrators shall 
not have jurisdiction of any demands growing out of contracts. 

6. The expenses of the arbitration will be defrayed by a per- 
centage to be added to the amount awarded. ‘The compensation of 
the arbitrators and umpire shall not exceed three thousand dollars 
each; the same allowance shall be made to each of the two advocates 
representing, respectively, the two governments; and the arbitrators 
may employ a secretary at a compensation not exceeding the sum 
of five dollars a day for every day actually and necessarily given to 
the business of the arbitraton. 

7. The two governments will accept the awards made in the sev- 
eral cases submitted to the said arbitration as final and conclusive, 
and will give full effect to the same in good faith aud as soon as 

possible. 


63 Order Certifying Case to General Term. 


This cause is hereby, this 24th day of November, A. D. 1885, cer- 
tified to the general term, to be there heard in the first instance. 
CHARLES P. JAMES, 
Asso. Justice. 
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Court Proceedings. 


MonDaAY, October oth, 1885. 
Proceedings before the supreme court of the District of Columbia, in 
general term, commencing on the first Monday, 5th day, of Octo- 
ber, 1885. 
Present: Chief Justice Cartter and Justices Cox, James, and Mer- 
rick. 
* * * * * * 7 
Tuespay, November 24, 1885. 
Session resuined pursuant to adjournment. 
Present: Chief Justice Cartter and Justice James. 


THE UNITep Srates ex relatione LUTZARDA ) 
ANGERICA DE LA Rva | . 
+ s ‘ 4 4 sa 4 ' ‘ . ‘) > — 
Ns. At Law, No. 264; p 


THomas F. Bayarp, Secretary of State. 


Argued by Edward K. Jones, for the relator, and by Mr. 
64 Maury, assistant attorney general, for the defendant, and sub- 
mitted to the court. 


* ” * * * ** * 
Order Dismissing Pe tition, KC. 


Monpbay, December # 1SS5. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justice James. 


THe Unitep States ex relaiione LUTZARDA 
ANGARICA DE LA RUA , aia 
| . -At Law, No. 26471 


vs. 
THoomas F. BayaArp, Secretary of State. 


Upon consideration of the matter of the plaintiff’s petition, be- 
cause it appears to the court here that mandamus is not the remedy 
applicable to the case stated in the plaintiff’s petition, it is, therefore, 
hereby adjudged that the said petition be, and it is hereby, dis- 
missed, and that the relator pay the cost of this proceeding. 


65 Opinion of Court in General Term. Delivered Dec. 7, 1885. 


Mr. Justice James delivered the opinion of the court. 

This petition sets forth substantially that on February 12, 1871, 
an agreement was concluded between the American minister at 
Madrid and the minister of state of Spain for the settlement of cer- 
tain claims of citizens of the United States on account of injuries 
committed by the authorities of Spain in the Island of Cuba; that, 
in pursuance of its terms, a commission, generally known as the 
“Spanish-American Claims Commission,” was established, and the 
testator, Joaquin Garcia de Angarica, filed before it a claim against 
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the Spanish government, upon which there was duly awarded a 
judgment in his favor for the sum of $748,180.00; that Spain paid 
to the Secretary of State of the United States, to the use of the testa- 
tor and to be applied to the satisfaction of that award, the full 
amount of said judgment, with interest thereon, in two payments, to 
wit, March 27, 1877, the sum of $404,959.62, and on October 8, 
1877, the further sum of $418,191.61, making in the aggregate 
$823,131.23: that upon the receipt of said sums it became the law- 
ful duty of the Secretary of State to at once pay the whole amount 
thereof in satisfaction of the award, but that, in making such pay- 
ment, the Secretary actually withheld the sum of $41,129.74, claim- 
ing to retain the same until such time as the Spanish government 
should make provision for the payment ol the expenses of the arbi- 
tration, in compliance with the following clause of the convention : 
“The expenses of the arbitration will be defrayed by a percentage 
to be added to the amount awarded ; that such retention was wholly 
without authority of law, either by virtue of the agreement or of 
any statute or otherwise, and that the petitioner protested against 
it and duly demanded the payment of said sum of money, but that 
the said Secretary and his successors in office continued unlawfully 
to retain the same until the 12th day of February, 1585, when the 
precise sum of $41,129.74 was paid to petitioner; but the petitioner 
alleges that, at the time of receiving this retained sum, the then See- 
retary of State caused it to be invested in bonds of the United States, 
with the intent of paying the interest thereon earned during the 
period of retention, together with the principal sum, to the person 
entitled to receive the principal sum, and that said Secretary noti- 
fied the testator of this intention in a certain circular letter, and re- 
peated the same in a subsequent letter to petitions rs attorneys. It 
is alleged that the retained five per centum of testator’s award stood 
invested in these securities from the time of its receipt from Spain 
until about the 9th day of February, 1550. 

The remainder of the petition gives the history of petitioner’s 
efforts to obtain payment to her of the interest earned on what she 
claims to be a fund in the hands of the Secretary of State belonging 


specifically to her and of the refusal of Mr. Secretary Frelinghuysen 
and of Mr. Secretary Bayard to account for such interest and their 


reasons for so doing. 

The respondent denies that any award was made in favor of 
Angarica, but says that an award for a like sum was made in favor 
of the United States, and that Angarica was not a party to any pro- 
ceedings at any time pending before the Spanish-American Claims 
Commission, and, as a consequence, denies that the moneys referred 

to were paid to the Secretary of State to the use of Angarica, 
66 and claims that they came into his hands coupled with duties 

to the United States which were superior to any duty in the 
premises to the petitioner's testator: and that as soon as the Govern- 
ment of the United States assumed to urge and prosecute the testa- 
tor’s claim against Spain it became thenceforth, in contemplation 
of law, subject to the will of the Government of the United States 
and entirely beyond the control of the testator; and, further, that, 
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in investing the moneys arising from the award, the Secretary of 
State acted in the performance of a general statutory duty and not 
for the use and behoof of the testator. As to the alleged agreement 
of the Secretary of State to pay to the several claimants the interest 
accruing on such investments he denies that any such agreement 
was or could be made, and finally he claims that the United States 
is never bound to pay interest to its citizens for the detention of 
money. 

The necessary ground of an application for the writ of mandamus 
against an executive officer is that it shall appear that he has been 
charged by law with the performance of a specific official duty to 
which the petitioner is entitled, and that he refuses to perform that 
duty. The petitioner in this case claims to have shown, in accord- 
ance with this rule, that the Secretary of State is charged with an 
official duty to pay over to her the moneys in question as part of : 
fund belonging to the estate of her testator, and that this is a hoes 
as to which he has no discretion. We have therefore to consider, 
first, with what duties this executive officer is charged by law. 

Section 202 of the Revised Statutes provides that “ the Secretary 
of State shall perform such duties as shall from time to time be en- 
joined on or entrusted to him by the President relative to corre- 
spondences, commissions, or instructions to or with public ministers 
or consuls from the United States, or to negotiations with public 
ministers from foreign states or princes, or to memorials or = ap- 
plications from foreign public ministers or other foreigners, or to 
such other matters respecting foreign affairs as the President of the 
United States shall assign to the Dep: irtment, and he shall conduct 
the business of the Department in such manner as the President 
shall direct.” This is the only law relating to the duties of that 
officer in matters of foreign intercourse. 

Under this statute it is his duty, in the conduct of every matter 
which constitutes a part of “ the business of his Department,” to act 
“in such manner as the President shall direct,” and it appears that 
every transaction connected with foreign intercourse which the 
President shall assign to the State Department is a part of its busi- 
ness in which he is so to act. If, then, the receipt from Spain and 
the payment over to the respective claimants of the moneys awarded 
by the commission are acts done by the Secretary of State in his 
official capacity—and it is only -in such case that he could be sub- 
ject to a writ of mandamus—it is because that matter has been made 
by the President a part of the business of his Department. It fol- 
lows that this official duty must be performed “in such manner as 
the President shall direct.” Now, it has been decided by the Su- 
preme Court of the United St: ites that the action of the heads of 
executive departments, in matters which the President is authorized 
to direct, must be presumed to have been directed by him. We 
must therefore presume that the Secretary of State has acted by the 
specific direction of the President in the decision complained of by 
the petitioner. Whatever might be thought of the propriety of such 
directions the Secretary has, in that case, , done simply what the law 
required him todo. In other words, having been directed by the 
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President not to pay to the petitioner the interest derived from the 
investment of these moneys, it was, so far as he was concerned, his 
legal duty not to so pay them. It may be added that this presump- 
tion of direction by the President is not, in a transaction of such 
character and importance, merely a theory. As a matter of fact, 
such business is conducted with his actual concurrence. 

[t may be that a power and duty as to such payments, independ- 
ent of the President’s control, may be vested in the secretary of 

State by the terms of a treaty, for a treaty would be the law 
67 of the land as much as the statute to which we have referred. 

But this agreement between the American minister at Madrid 
and the Spanish minister of state was not a treaty, and its terms 
could not modify the operation of a statute even if they had been 
intended to do so. Asa matter of fact, it contains nothing relating 
to any power or duty of the Secretary of State except a provision 
that he shall name one of the arbitrators. His official duty is gov- 
erned, therefore, by the statute, and a refusal to perform a duty im- 
posed by that statute has not been shown. 

Another element to be considered in determining whether we are 
authorized to apply the remedy of mandamus is the nature of the 
petitioner’s right. Weare of the opinion that however plain the 
political obligation of this Government or of its executive may be 
to account to the individual citizen for moneys awarded in compen- 
sation of his injuries, and for any increment thereon,the right of 
the citizen is not of such a nature that it can be enforced by this 
remedy; nor, indeed, do we perceive that any judicial remedy for 
its enforcement can exist without further legislation. 

When one nation treats with another on account of wrongs done 
to one of its citizens the transaction is wholly between the two na- 
tions. ‘The injured citizen bears no relation in the proceedings to 
the nation on which the claim is made, and is in no sense a party 
to the adjustment, even though his own government assumes to 
make the reclamation for his benefit; but his own government 
Inay, In connection with the transaction, assume a direct relation 
with and obligation to him in respect to the indemnity otained. 
Indeed, every nation owes to its citizen a duty to protect him against 
foreign injuries and to procure for him, when considerations of the 
common welfare do not prevent it, indemnity for those injuries ; 
and when the state actually intervenes for the very purpose of ob- 
taining such indemnity for him it recognizes that duty and assumes 
an obligation to see that he enjoys it. In such a case we conceive 
that the obligation is manifest, but in determining the remedy for 
its enforcement the question is, What is the nature of that obligation? 
Does it constitute a legal duty on the part of the state or of the ex- 
ecutive who is authorized to perform it and establish a legal right 
on the part of the citizen in the sense of those terms which is em- 
ployed by the courts in the administration of municipal law ? 
Clearly it is not an obligation of contract. It arises from a relation 
which needs no help from contract and cannot be strengthened by 
contract—that is to say, from the very relation of government and 
citizen. It would seem, then, to be merely a part of the state’s po- 
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litical obligations and to consist essentially of that general, though 
very binding, obligation of protection which, by its very origin and 
constitution, the state owes to the citizen. Such an obligation may 
be absolute without being enforceable; and we do not mean to in- 
timate that it is less binding than the legal obligation of contract or 
than the obligation of an ordinary trust. If there can be any differ- 
ence it is more binding, for nothing can equal the stringency and 
inevitableness of an obligation of public morality and good: faith of 
the obligations of a community in its dealings with the individual 
citizen whom it has stripped of all means of compulsion. We in- 
tend, therefore, merely to say that, however strong this obligation 
may be in a political sense, it contains none of the elements of what 
is known to the courts as contract, and that much less can it be 
held by the courts that an indemnity obtained by the state for the 
benefit of an injured citizen becomes in a legal sense at once the 
property of that citizen or property held for his use. The phrases 
and analogies of municipal law are constantly found to be mislead- 
ing in such matters. ‘This transaction established in that sense 
neither a debt nor a trust nor any trustee. It does not appear, there- 
fore, that the petitioner has such a right as can be enforced by legal 
remedies. Clearly it cannot be enforced by the writ of mandamus. 

These conclusions are sufficient to dispose of the application be- 
fore us, but, as we were invited by the course of the argument, as 
well on the part of the respondent—virtually of the Government— 
as on the part of the petitioner, to consider the actual predicament 

of this fund, we deem it proper to do so. 
68 We observe that the respondent claims that the retained 

moneys were invested under the requirement of a general law, 
and he refers to section 3659 of the Revised Statutes. The meaning of 
this proposition seems to be that therefore the investment was not an 
act done by the executive in the exercise specifically of his powers in 
the management of a diplomatic reclamation, and that therefore the 
increment cannot be said to have been, as a matter of fact, devoted 
by executive action to the use of the claimants. 

The section referred to provides that “All funds held in trust by 
the United States and the annual interest accruing thereon, when 
not otherwise provided by treaty, shall be invested in stocks of the 
United States bearing a rate of interest not less than five per centum 
per annum.” ‘This provision was taken from section 2 of the act of 
September 11, 1841 (5 Stat., 465), and it is necessary to look back to 
the original in order to ascertain its full meaning. The first section 
of the act of 1841 related to the Smithson fund. An earlier act, of 
July 7, 1838 (5 Stat., 267), had provided that the moneys arising 
from the bequest of James Smithson were thereby appropriated and 
should be invested by the Secretary of the Treasury in the stocks of 
States bearing not less than five per cent. interest, and that these 
stocks should be held by him “in trust for the uses specified in the 
last will and testament of the said Smithson until provision’ should 
be made by law for carrying the purpose of said bequest into effect,” 
and that the annual interest on tlese stocks should be “in like man- 
ner invested for the benefit of said institution.” This section was 
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repealed by the act of 1841, which provided instead that the Secre- 
tary of the Treasury should, until Congress should appropriate “ said 
accruing interest to the purposes prescribed by the testator for the 
increase and diffusion of knowledge among men, invest said accru- 
ing interest in any stock of the United States,” &e. Then the origi- 
nal form of section 2 was as follows: “ That all other funds held in 
trust by the United States and the annual interest accruing thereon 
* * * shall in tike manner be invested in stocks of the United 
States,” &c. The words “in like manner” had the effect of requir- 
ing all investments within the statute to be made by the Secretary 
of the Treasury. Neither these words nor any equivalent are found 
in the revision; but, according toa well-settled rule, the omission is 
supplied by reference to the original act; and we hold that under 
section 3609 the trust moneys there referred to must be invested by 
the Secretary of the Treasury. We are of opinion, also, that in all 
cases within the statute the securities are also to be retained by him, 
Inasmuch as he is to reinvest the accruing interest, and that they 
cannot be sold and the proceeds paid out, as was done in this case, 
without further authority of law. 

It is apparent from these requirements that the statute relatesonly 
to a class of trust: which cannot be interfered with or disposed of by 
executive power without further legislation, and this construction is 
supported by contemporaneous facts and other statutes. At the time 
of the enactment of 1841 there existed certain treaties with the 
Indians, containing stipulations for the payment to them annually 
of interest upon the proceeds of land ceded by them, and it had al- 
ready been provided, by the act of January 9, 1837 (5 Stat., 135), 
which is now embodied in the Revised Statutes as section 2096, that 
these funds should be invested in securities at not less than five per 
cent. interest. It was clearly for trusts of this definite character, es- 
tablished, as we have said, by law, that the act of 1841 proposed to 
establish a general system. This is especially indicated by the ex- 
ception in that act of cases regulated by treaty. The reference is to 
these Indian treaty funds. We think, then, that the statute did 
not apply to the transaction in question, and it is evident that the 
executive did not propose to conform to its requirements. As the 
circular letter of the Secretary of State informed Mr. Angarica, the 
Department of State proposed to keep this reserve invested, and only 
temporarily, while trust funds under the statute were to be held by 
the Secretary of the Treasury and until disposed of according to the 
will of Congress. As the executive could not fail to know that he 

could not lawfully sell trust securities that were within the 
69 statute and disburse the proceeds without legislative author- 

ity, it is plain that he assumed and decided to treat this fund 
as of a different character and wholly within executive control. 

These considerations are important in determining what the in- 
tention and effeet of the transaction actually were, and it is only for 
that reason that we have been careful to state them. We proceed 
to consider those questions. 

We have said that a State owes to its citizen, when the common 
welfare does not prevent such intervention, a duty to procure for 
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him indemnity for foreign injuries, and that, when it actually inter- 
venes for that purpose, it assumes an obligation to see that the in- 
demnity enures to his benefit. The agreement with Spain expressly 
recognized this duty. It is entitled: “ Memorandum of an arbitra- 
tion for the settlement of the claims of citizens of the United States 
or of their heirs against the government of Spain for wrongs and in- 
juries committed against their persons and property or against the 
persons and property of citizens of whom the said heirs are the legal 
representatives by the authorities of Spain in the Island of Cuba,” 
&e. Although, as we have said, the individual claimant bears no 
relation as such to the foreign government in such an arbitration, 
his interest is here provided for by a plain declaration that, as be- 
tween himself and his own government, the arbitration is in his 
behalf and for his benefit. In pursuance of this intention the last 
article of the agreement declares that “The two governments will 
accept the awards made in the several cases submitted to the said 
arbitrators as final and conclusive, and will give full effect to the 
same as soon as possible.” On the part of the United States this 
included an engagement that the payments made on the awards 
should enure to the benefit of the claimants, and, inasmuch as it 
was not then foreseen that any omission or default would occur in 
providing for the expenses of the arbitration, the meaning of this 
engagement was further that the whole amounts of the several 
awards should gotothem. Wedo not mean, however, to express 
any opinion as to the legitimacy of the temporary retention of five 
per centuin of these amounts with reference to the unpaid expenses. 
The agreement is referred to only as one of the means of ascertain- 
ing the meaning of the steps which foilowed, and especially what 
ras decided by the executive who had in charge the function of 
deciding. We find that the Secretary of State informed the claim- 
ants that five per centum of the awards would “ be reserved for the 
present to meet the expenses of the commission until a payment to 
cover such expenses shall be made by Spain,” and that:in his report 
to the President, which the latter transmitted to the Senate, he said: 
“The reserve of five per centum may be regarded as provisional 
only,” and, finally, that in his circular letter to the claimants he 
said: “It is hoped that no great delay will occur in receiving the 
payment from Spain which will liberate this reserve for expenses, 
and the Department will expect to keep this reserve invested in 
interest-bearing securities of the United States to cover the delay in 
the distribution to the claimants.” 

These expressions disclose the intention of the executive and de- 
termine its effect. This statement to the claimants means that not- 
withstanding the arrangement was provisional and might end in a 
permanent retention of the reserve, yet, in case it should be released, 
the investment should stand as one mnade in order to cover the loss 
suffered by them from the delay in paying the balance ultimately 
held to be due them; in other words, that it was provisionally an 
investment in trust for their benefit. This was not an “ agreement” 
with the claimants, as the petitioner insists, nor was it, on the other 
hand, the announcement merely of a present intention; it was an 
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T executive decision, made in the performance of a duty included in 
this executive intervention. As in the case of an ordinary legal 
and enforceable express trust, the nature of the transaction is de- 
fined by the party who originates it, so the nature and effect of this 
administrative transaction was defined and established to be at once 
in the nature of a provisional trust for the benefit of the claimants. 

We assent, therefore, to the respondent’s statement in his 
10 letter of October 16, 1885 (set forth in the petition), and in his 
answer, that this reserve Was a trust fund, but we hold that, in- 
stead of beinga trust under the statute, it wasa trust established by an 


. 1 | act of executive discretion. We have already concurred, also, in the 
| opinion stated by him in the same letter, that “it is res judicata that 
the Secretary of State has not discretionary power to dispose of the 
accumulations resulting from investments made in pursuance of the 
act of September 11, 1841,” but we hold that the restrictions of that 
act do not apply to a trust contrived as merely a part of the man- 
agement of a diplomatic intervention in behalf of a citizen, and 
that the executive was entirely at liberty to perform that trust com- 
pletely by disposing of the whole of its proceeds; and it may be 
added that he clearly undertook to exercise this very power when 
Mr. Secretary Frelinghuysen, in February, 1885, paid over to the 
claimants that part of the proceeds of the trust fund which rep- 
resented the principal sum invested. If the investment had actually 
been within the statute he could not lawfully have done this, nor 
i would it be true that the respondent may, as he proposed to do in 
the letter referred to, “cause the accumulations to pass into the 
‘Treasury,’ inasmuch as the statute would require it to be reinvested 
and retained by the Secretary of the Treasury, and not confused 

with the general funds. 

We conceive, then, that these accumulations cannot be withheld 
from the use declared in this executive trust without reversing the 
original executive decision and disregarding the effect of the execu- 
tive action by which the transaction was moulded and defined. Of 
course, in case of subsequently discovered fraud or of plain mistake 
of fact or law,a later executive could not hesitate to treat the whole 
matter as an original question, notwithstanding a former decision ; 
but in the absence of these conditions the settled practice of this 
Government has been, as the respondent stated in his letter to 

-—| pe titioner’s attor neys of October 7, 1885. to treat the former execu- 
tive action as conclusive; but the conclusiveness of the original 
action in this case stands on a far stronger ground than the rule 


which treats mere decisions as conelusive. “lt stands on the principle 
that a trust once established is not to be undone because the trustor 
afterwards disapproves of his own act any more than a contract or 
copveyance may. Although this was not of that class of trusts 
with which courts of equity deal, as we have already said, yet the 
principle which we have stated applies to it and governs its adminis- 
tration. When it was decided that this fund should no longer be 
reserved, the provisional element of the transaction dete mined, and 
the provisional trust became unconditional. According to the rule 
referred to, the increment incorporated in it has retained the 
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character of trust originally stamped upon it by the executive. As 
we have said, however, this trust 1s not enforceable, and the petition 
is accordingly dismissed. 


71 Appeal Bond. 
In the Supreme Court of the District of Columbia — the — day of 
, 1838-. 

THE UNITED STATES OF AMERICA on the Rela- | 

tion of LuTZARDA ANGARICA DE LA RuA — 

: , : “Law. No. 26471. 
vs. 
Tuomas F. BAYARD, as Secretary of State. 


In error. 


t 


Know all men by these presents that we, Lutzarda Angarica de la 
Rua, by Coudert Brothers, her attorneys, and Nathaniel Paige, are 
bound unto the above-named Thomas F. Bayard, as Secretary of 
State of the United States of America, in the sum of two hundred 
and fifty ($250.00) dollars, to be paid to the said Thomas F. Bayard, 
as Secretary of State aforesaid, his executors or administrators; to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 3d day of September, 1887. 

Whereas the above-named The United States of America on the 
relation of the said Lutzarda Angarica de la Rua has prosecuted a 
writ of error from the Supreme Court of the United States fo the 
supreme court of the District of Columbia to reverse the judgment 
rendered in the above suit by the said supreme court of the District 
of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named The United States of America on the relation of Lutzarda 
Angarica de la Rua shall prosecute the said writ of error to effect, 
and answer all damages and costs if she shall fail to make good her 
plea, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

LUTZARDA ANGARICA pe La RUA, 


By COUDERT BROTHERS, [SEAL. | 
Att’ ys. 
NATHANIEL PAIGE, [SEAL. | 


Washington, D. C. 
Sealed and delivered in presence of— 


EDWARD K. JONES. 


[ assent to the approval of this bond. 
WM. A. MAURY, 
Ass't Att’y Gen’l. 
Approved. 
Sept. 29, 87. 
WM. M. MERRICK, A. J. 


THOMAS F. BAYARD, SECRETARY OF STATE. o7 


72 UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 

of the supreme court of the District of Columbia, Greeting: 

secause In the record and proceedings as also in the rendition of 
a judgment in a plea which is in the said conrt before you, between 
The United States of America on the relation of Lutzarda Angarica 
de la Rua, as executor of Joaquin Garcia de Angarica, deceased, re- 
lator, and Thomas F. Bayard, as Secretary of State of the said United 
States, respondent, No. 26471, at law, a manifest error hath happened, 
to the great damage of the said relator, as by his complaint appears, 
and it being fit that the error, if any hath happened, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if judgment be 
therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 29th day of September, in the year of our Lord 
1887, and of the Independence of the United States the one hundred 
and twelfth. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


District oF CoLtumsBtA, To wit: 


To Thomas F.. Bayard, Secretary, «ce. : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The United States of America ex rel. Angarica is relator 
and you are respondent, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected, 
so that speedy justice be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 

EK. F. BINGHAM, 
Chief Justice. 


73 Service of the within writ of error and citation is hereby 


admitted this day of 3d October, 1587. 
WM. A. MAURY, 


Ass’t Att'y Gen’l and Counsel for Defendant in Error. 
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Cle ri 3 C¢ rlificate. 


CLERK'S OFFICE, SUPREME COURT OF THE 
Disrricr.or COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are tru Opes of originals On file 
and of record in said oflice, and that said originals, together, consti- 
tute the record of the proc 

Witness my hand and the seal of said court this 6th day of Octo- 
ber, 1887. 


[Seal Supreme Court of the District of C: 


, . ae 
edings of sald court In this cause. 


R. J. MEIGS. Clerk. 
By W.S. WILLIAMS, 
Assistant Clerk. 


Justice ¥- f / j fificate 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 


, 


Witness my hand and seal this 6th day of October, 1887. 
E. F. BINGHAM, [seat] 


Chief Justice. 
Clerk’s Certificate to Justice’s Official Character. 


# R. SS Meigs, clerk of sald court, hereby certify that OF I, Bing- 
ham, whose genuine signature is subscribed to the foregoing certifi- 
cate, was, at the time of signing and attesting the same, chief Justice 
of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 6th day of Octo- 
ber, 1887. 

[Seal Supreme Court of the District of Columbia. | 
R. J. MEIGS, Clerk. 
By W. S. WILLIAMS, 


Assistant Clerk. 
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Statement of the Case. 


This case comes before the Court upon a writ of 
error to the Supreme Court of the District of Col- 
umbia, to review the final judgment of the General 
Term of that Court, dismissing an application made 
by the plaintiff in error for the writ of mandamus, 
to be directed to the defendant in error, as Secretary 
of State, to compel the payment of the earnings re- 
sulting from the investment of a part of a fund 
paid by the government of Spain to the Secretary 
of State in satisfaction of a judgment recovered by 
the relator’s testator before the late Spanish-Amer- 
ican Claims Commission. 
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The facts necessary to the consideration of the 
case are as follows: 

On the 12th of February, 1871, the Minister of 
the United States to Spain, and the Spanish Minis- 
ter of State, concluded a Convention on the part of 
their respective Governments, under which certain 
claims for injuries done to citizens of the United 
States by the authorities of Spain in Cuba, were to 
be referred to a joint Commission to meet in Wash- 
ington. It was further provided by this Convention 
that such claims and the testimony in favor of them 
should be presented only through the Government 
of the United States: that the award in each case 
should be in writing, and, if indemnity be given, the 
sum to be paid should be expressed in gold coin of 
the United States; and that the two governments 
would accept the awards made in the several cases 
submitted as final and conclusive, and would give 
full effect to the same in good faith as soon as 
possible. 

17 U. 8, Stats. at Large, 339 ; 
Record, fols. 1, 2, 60. 


Accordingly, the relator’s testator, Joaquin Garcia 
de Angarica, in common with a large number of 
other claimants, presented his claim to the Commis- 
sion, and was ultimately awarded the sum of $748,- 
180.00, with interest at 6 per centum from the first 
day of November, 1875, until paid. 

Record, fol. 2; and p. 25, Claim No. 13; page 
29, Claim No. 13; page 39, Claim No. 12. 

This amount, with interest, was paid by Spain to 
the Secretary of State in office at ‘the time, in two 
installments, one on March 27, 1877, and the other 
on October 8, 1877. 

Record, folio 3 ; and pp. 25 and 29. 
The award to Mr. Angarica was subsequently paid 
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to him by the Secretary of State, in due time, ex- 
cept $41,129.74, being five per centum thereof, which 
the Secretary of State withheld, stating (as to all 
the claims paid) that “ five per centum of the amount 
‘*due in each case will be reserved for the present 
‘to meet the expenses of the Commission until a 
‘‘payment to cover such expenses shall have been 
‘made by Spain in conformity with the provision 
‘in that regard of said agreement of February 12, 
‘* 1871, between the United States and Spain.” 
Record, folios 4, 46. 

The five per centum thus retained was invested 
by the Secretary of State in United States bonds, 
and the relator’s testator advised thereof by the 
Secretary of State as follows: ‘‘ It is hoped that 
‘*no great delay will occur in receiving the pay- 
‘*ment from Spain which will liberate this reserve 
* for expenses, and the Department will expect to 
“keep this reserve invested in interest bearing 
“ securilies of the United States to cover the de- 
‘‘lay in its distribution to the claimants.”’ 

Record, folio 6. 

Accordingly, the money reserved from Mr. An- 
garica was invested in securities of the United States, 
and afterwards the accumulations thereof, as they 
accrued from time to time, were similarly invested, 
so that the fund rapidly increased by this process 
of compounding. 

See letter Sec’y of State, Record, folio 22. 

The fund was reserved until the 12th of February, 
1884, that is, between six and seven years, when the 
principal sum of the five per centum reserve, name- 
ly, the sum of $41,129.74, was paid to the relator 
without the accretion resulting from its invest- 
ment. 


Record, folios 6 and 7. 
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The relator’s attorneys thereupon opened corres- 
pondence with the Secretary of State for the pur- 
pose of obtaining the whole fund, which resulted in 
the final refusal of that officer to pay the increase 
referred to, whereupon the relator applied for the 
writof mandamus. This correspondence, showing, 
as it does, the various grounds upon which tlie Sec- 
retary of State declined the request, is set forth at 
large in the petition for the writ. 


Record, folios 7 to 22. inclusive. 


No question of fact was raised in the Court be- 
low, although the defendant in his answer in form 
denied that a judgment was rendered in favor of 
the relator’s testator, and alleged that the same was 
in favor of the United States. 


Record, folio 57. 


This allegation was, however, understood and 
treated asa mere denial of the legal effect of the 
judgment, and not to raise any issue of fact. 

After the cause had been argued on the petition 
and exhibits filed by the relator and the answer of 
the respondent, the Court delivered an opinion in 
which every ground taken by the Secretary of State 
against the payment of the fund in question, in 
his correspondence with the relator’s attorneys, was 
overruled and decided in favor of the relator, but 
the Court refused the writ because of a supposed 
lack of power to grant it. 

See the Opinion, Record, folio 65. 


Brief of Argument. 


As we consider this case, it presents a very simple 
aspect, the questions being, (1) whether the relator 
had a clear legal right to the fund in dispute, and 
(2) whether the writ of mandamus is the remedy. 


\. 
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The contention of the plaintiff in error has been, 
and still is, that as the principal sum was declared 
the property of the relator’s testator and expressly 
invested for his benefit by the Secretary of State in- 
office at the time of its receipt from Spain, his suc- 
cessor, in the absence of fraud, or of any new ele- 
ment tending to disturb the judgment of the com- 
mission, was without power to overrule the action of 
his predecessor ; that when the principal fund was 
released, the increment thereof resulting from its 
investment, by the express terms of the trust de- 
clared upon its original retention, as well as by the 
familiar rule that the accessory follows the princi- 
pal, should have been released also, and that, as 
the law afforded no other remedy to operate upon 
an executive officer in his official capacity, manda- 
mus would lie to compel its payment. 

But the case was obscured in the Court 
below by a technical defense relating to the 
original character of the fund when it first came 
into- the hands of the Secretary of State, 
with regard to which the respondent averred in his 
answer ‘that when the said money was received 
‘*by the then Secretary of State it came into his 
‘“hands with duties to the United States and possi 
‘*bly duties to the Kingdom of Spain, which duties 
‘‘were in the one case and would have been in the 
‘* other case paramount and superior to any duty 
‘in the premises to the said petitioner and her 
‘*testator,’’ and upon that defense the learned 
counsel for the respondent argued, and the Court 
below seems to have decided, that the payment by 
Spain to our Secretary of State in satisfaction of 
the judgment in Mr. Anyarica’s favor by the Com- 
mission conferred no right upon Mr. Angarica to 
enforce its payment to him. 


Record, folios 57, 58, 66, 67. 
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We consider this a somewhat startling doctrine 
when sought to be applied to the peculiar 
nature of ,the transaction between Spain and 
the United States in this case, especially un- 
der our system of law; but as its decision is 
unnecessary to the disposal of the controlling 
questions now before the Court, we shall assign 
it to a subordinate] place. 


The material questions now to be considered 
and decided are: 

First.—Did the action of the Secretary of 
State, in reserving the five per centum from 
Mr. Angarica, and investing it with the ex- 
press declaration and promise that the income 
from such investment should be paid to him, 
confer such a character upon that fund as his 
successor, in the absence of new and sufficient 
facts, could not overrule or modify ¢ 


Second.—Independently of the first ques- 
tion, does not the accretion of a fund by in- 
vestment follow the principal and, in the ab- 
sence of other legal disposal of it, belong to the 
person ultimately declared entitled to the prin- 
cipal, and is not this rule applicable to an ex- 
ecutive officer of the United States who is 
either charged by law, or implication thereof, 
with the execution of a duty with respect to 
money belonging and finally paid to a citizen? 


Third.—-Can the claimant of money in either 
of the above cases enforce its payment by the 
writ of mandamus ¢ 


Before entering into this discussion, it may be 
proper here to remind the Court that it is not 
claimed by the respondent that the money in ques- 


¢: 


~ 
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tion is reserved for the payment of the expenses of 
the commission, nor is its detention insisted upon 
for any reason relating to the purpose for which the 
principal five per centum was retained, but, on the 
contrary, upon the ground that the relator is in no 
event entitled to it. In other words, the respond- 
ent states, ‘‘I have no option but fo cause the 
‘* accumulation in the present case to pass into 
‘* the public treasury, where it is always at the su- 
‘* preme disposal of Congress.”’ 


Record, folio 18. 


I, 


Did the action of the Secretary of State in 
reserving the five per centum from Mr. An- 
garica, and investing it with the express 
declaration and promise that the income from 
such investment should beSpaid to him, confer 
such a character upon that fund as his sue- 
cessor, in the absence of new and sufficient 
Jacts, could not overrule or modify? 


We respectfully submit and _ insist’ that 
the affirmative of this proposition is the ne- 
cessary effect of that investment and declara- 
tion of trust, (1) because it was competent for the 
former Secretary of State to make such a disposi- 
tion of the fund, and (2) because such action can- 
not be reversed by his successor. 

The allegations of the petition in this respect, as 
in every other matter of fact, are uncontroverted. 

The averments in that particular are that 
the Secretary of State in office at the time the princi- 
pal fund was received from Spain, and who ordered 
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the provisional retention of five per centum ‘‘ caused 
‘* the same to be invested in bonds or securities of 
“the United States of America, with the intent and 
‘* purpose of paying the interest or income thereof 
“earned during the period of its retention and 
‘* withholding of the said sum of money, aforesaid, 
‘* togetherwith thesaid principal sum,to the person or 
*“mersons entitled to receive said main or principal 
** sum, and, accordingly,so notified the said Joaquin 
“Garcia do Angarica in the following terms to 
“awit: ‘tis hoped that no great delay will occur 
‘in receiving the payment from Spain which will 
** liberate this reserve for expenses, and the Depart- 
“ment willexpect to keep this reserve invested in 
‘“‘interest-bearing securities of the United States 
** fo cover the delay in its distribution to the claim- 
‘‘ants; and, furthermore, your petitioner alleges 
“and shows that in aletter to the atlorneys of your 
‘*nelitioner, bearing date the 18th day of Septem- 
‘*ber, 1880, the said Secretary of State again af- 
** firmed and declared such intention, and agree- 
‘ably thereto, stipulated and promised your peti- 
‘* tioner, through her said atlorneys, so to pay the 
““same, which said letter or a duly verified copy 
“thereof your petitioner stands ready to produce 
“* before this honorable Court if required.’ 
Petition, Record, folio 6. 


(1.) The law will presume that the Secretary of 
State who made this decision acted with authority. 
He was dealing with a fund received from a foreign 
nation in satisfaction of claims of citizens, which 
had been realized through the agency of diplomacy, 
and his action in the premises was pursuant to law. 


The statute provides that: 
‘* The Secretary of State shall perform such duties 
‘as shall from time to time be enjoined on or 
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**intrusted to him by the President relative to cor- 
‘*respondences, commissions, or instructions to or 
‘with public ministers or Consuls from the United 
**States, or to negotiations with public ministers 
‘*from foreign States or princes, or to memorials or 
‘‘other applications from foreign public ministers or 
** other foreigners, or to such other matters respect- 
“ing foreign affairs as the President of the United 
“ Slates shall assign to the Depariment, and he 
**shall conduct the business of the department in 
‘* such manner as the President shall direct.”’ 


U.S. Rev. Stats... sec. 202. 


Primarily, of course, the management of foreign 
affairs resides with the Presidentof the United 
States, but the Secretary of State, in common with 
the other heads of the Executive Departments, is 
the organ of the President for the administration 
of the affairs of the Department over which he pre- 
sides, and the direction of the President is pre- 
sumed in all matters iSSUIND therefrom. 

Wilcox v. Jackson, 13 Peters, 498; 

U.S. o. Eliason, 16 Peters, 291, 302; 

Relation of President to Departments, 7 
Op. Atty. Gen. (Cushing), 453. 


This rule is fully recognized by the Court below 
in its opinion in this case. 


See opinion, Record, fol. 66. 


(2) It is also an established rule of executive ad- 
ministration sanctioned alike by all the precedents 
in the executive department of the government, and 
by the highest judicial authority, that the action of 
one head of a department is binding upon his suc- 
cessor. In other words, each administration con- 


siders the acts of its predecessors final and concla- 


LO 


sive, so far as executive authority is concerned, and 
in the absence of. fraud or mistake—(neither of 
which are pretended in this case)—the decision of 
one head of a department is absolutely binding on 
his successor. 


In the case of the United States ». The Bank of 
the Metropolis, 15 Peters, 377, 401, this Court said: 
“The third instruction asked the Court to say, 
‘‘among other things, if the credits given by Mr. 
‘‘ Barry were for extraallowances which the said 
‘* Post Master General was not legally authorized to 
‘‘ allow, then it was the duty of the present Post 
** Master General to disallow such items of credit. 
‘The successor of Mr. Barry had the same power, 
‘* and no more than his predecessor, and the power 
** of the former (sic) did not extend to the recall of 
‘credits or allowances made by Mr. Barry, if he 
‘acted within the scope of official authority given 
“by law to the head of the Department. This 
“right of anincumbent of reviewing a predecessor’s 
‘‘ decisions extends to mistakes in matters of fact 
‘* arising from errors of calculation, and to cases of 
‘** rejected claims in which material testimony is 
‘“‘afterward discovered and produced. But 7/ a 
‘** credit has been given or an allowance made, as 
‘** these were, by the head of a Department, and it 
** is alleged to be an illegal allowance, the judicial 
‘‘ tribunals of the Country must be resorted to to 
** construe the law under which the allowance was 
‘* made, and to settle the rights between the United 
**States and the party to whom the credit was 
‘given. Jt is no longer a case between the correct- 
“mess of one officer's judgment and that of his 
** sue cessor.” 


As a rule of action, also, obtaining in all the ex- 
ecutive departments, nothing is better settled than 
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that the acts of one head of a department cannot be 
undone by his successor. 


The Right of Review, 2 Op. Atty. Gen., 8; 

Power Sec’y Treasury, 5 Op. Atty. Gen., 
664 ; 

Case of the Western Pac. R.R. Co., 13 Op. 
Atty. Gen., 387; 

Case of R. H. MceGoon, 13 Op. Atty. Gen., 
456. 


This is also one of the points in which the learned 
Court below sustained the relator. 


Itsaid: ‘* We conceive, then, that these accu- 
‘‘mulations cannot be withheld from the use de- 
‘‘clared in this executive trust without reversing 
‘* the original executive decision and disregarding 
ae A/T eff cl of the exe cutive action by which the trans- 
‘action was moulded and defined. Of course, in 
‘* cases of subsequently discovered fraud or of plain 
‘* mistake of fact or law, a later executive could not 
‘* hesitate to treat the whole matter as an original 
‘* question, notwithstanding a former decision ; but 
‘Sin the absence of these conditions, the settled 
‘* practice of this Government has been, as the re- 
‘*spondent stated in his letter to petitioner’s at- 
és torneys of October 7. 1885, fo treat the JoTrmer ex- 


‘* pax fire action as conclusive.’ 


Opinion, Record, folio 70. 


And the learned Court below, in the same place, 
proceeds further, and says: ‘** But the conelu- 
‘* siveness of the original action in this case 
‘* stands on far stronger ground than the rule 
“which treats mere decisions as conclusive. It 
‘stands on the principle that @ trust once estab- 
** lished is not to be undone because the trustor af- 
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** terwards disapproves of his own act, anymore 
‘* than a contract or conveyance may.”’ 


Opinion, Record, folio 70. 


Now, with these facts admitted, and the above 
stated principles of law in force, we respectfully 
submit that our case is absolutely clear, so far asthe 
relator’s legal right to the fund is concerned, and 
that we might close this branch of the case at this 
point. 


II. 


But independently of the first question, does not 
the accretion of a fund by investment follow 
the principal, and, in the absence of 
other legal disposition of it, belong to 
the person ultimately declared entitled to the prin- 
cipal, and is not this rule applicable lo an execu- 
tive officer of the United States, who is either 
charged by law, or implication thereof, with the 
execution of a duty with respect to money belong- 
ing and finally paid to a citizen ? 


(1.) It would seem to be a clearly established rule 
of law that the fruits of an investment of money 
follow the principal. This may be said to result 
from a rule universally recognized, both in the civil 
and common law systems. It is embodied in the 
common law maxim ‘‘accessorium non ducit, sed se- 
guitur suum principale,’ and in the civil law 
maxim ‘‘7ves accessora sequitur rem principalem.”’ 


The principle itself has a wide and comprehensive 
application and might be illustrated by many ex- 
amples. It is applied to the young of animals, the 
fruit and produce of trees, the alluvion or deposit 
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on land, and to other descriptions of property origi- 
nating under analogous circumstances. So, like- 
wise, interest and other fruits of money are equally 
accessory to the principal, and belong to the person 
entitled to the main Jund. 


Broom’s Legal Maxims (7th Am. Ed.), 
496 : 

Channnell ». Robotham, Yelv., 68; 

Coke Litt., 152a, 389a; 

Finch’s Law, 23; 

Shep. Touch., 89; 

Clarke v. Alexander, 8 Seott, N. R., 165; 

Hollis ». Palmer, 3 Bing., N. C., 713; 

Florence v. Drayton, 1 C. B., N. 8., 584; 

Bective o. Hodgson, 10 H. L. Cas., 665; 

Sullivan ». Winthrop, 1 Sumner, 1; 

jarney v. Saunders, 16 How., 543. 


There would seem to be no occasion for an ex- 
tended analysis of the authorities upon this point, 
but a few of the later cases perhaps deserve special 
notice. 

In Sullivan ». Winthrop (1 Sumner, 1, spra,) it 
was made a question whether an executor was 
liable to pay over to a legatee money earned 
by the investment of a legacy before it be- 
came legally due and payable to the legatee. The 
executor, had, under the statute, one year within 
which to pay the legacy. He meantime invested 
the funds in his hands which earned interest. The 
Court, by Mr. Justice Story, decided that ‘his ac- 
cretion followed the main fund, and belonged to 
the legatee, although, when earned, the executor 
was under no legal obligation to pay the original 

Jund. 

In Barney »v. Saunders, (16 How., 543, supra,)the 

same principle was applied by this Court, anda 
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trustee was compelled to pay the whole earnings of 
a fund in his hands, although in excess of the or- 
dinary rate of interest, and notwithstanding his 
liability was for the usual rate of interest only. 
The excess was awarded to the cestui que trust as 
incident and accessory tothe main fund. 

Again, in Bective ». Hodgson, (10 H. L. Cas., 
665, supra), Lord Chancellor Westbury referred to 
the income of money and other personal property 
following the principal as an accessory,as one of the 
** cardinal principles of the law of property.” 

If reference be had to the civil law, the principle 
now contended for will be found to be established 
with equal clearness and force. 

See Mackeldey’s Roman Law, Dropsie’s 


Ed., secs. 272-279. 


It is respectfully submitted, that the application 
of any other rule would work a gross perversion of 
justice ; for, as was said by M. Bugnet, the learned 
commeutator on Pothier (Oeuvres, Vol. 2, 115), 
** Aulrement ils s enrichiraient aux dépens d au- 
** trui—otherwise they (trustees) would enrich them- 
** selves at the expense of others.” 


(2). It would seem almost a waste cf words to 
argue that this rule of law, as well as other 
ordinary rules of law, in the absence of statutory 
provisions, governs the head of the Federal Executive 
Departments. The reports of this Court are full of 
cases in which the law relating tocommercial paper, 
contracts and other obligations has been applied to 
the executive departments in the conduct of their 
business. In fact, no other rule could be applied 
consistently with free institutions, nor without con- 
ceding to the government and its officers the attri- 
butes of despotism ; for in such a case they would 
be placed above the law. 


We insist, therefore, that, with respect to the 
fund received from Spain for Mr. Angarica, admit- 
ted, as it always has been, to be his property, the 
Secretary of State was a mere trustee, and bound to 
render to the owner of the fund the whole increase 
thereof, deducting, of course, the expenses purely 
incidental to its investment. ; 


The application of the principle in question to the 
present case does not militate against the general 
rule that the government does not pay interest on 
its obligations. 

[t may be conceded for the purposes of this case, 
that the position assumed by the Secretary of State 
in his letter of October 7, 1885 (petition, par. 18, 
Record, folio 13) is correct, and that the cases cited by 
him establish the rule that the government does not 
pay interest on its debts. And yet that doctrine 
furnishes no rule for the present case. The 
theory isthat the government is always presumed 
to be ready to pay its debts. But this case does not 
involve the payment of any debt due by the United 
Slates. Nor is any compensation.sought by the 
Government for the detention of the relator s money. 
It is true the fund was invested in Government 
bonds ; but that does not enter into the case, for 
the bonds purchased by the Sccretary of State 
had been issued by the Government as a borrower 
of money for its own use, and it is not in any- 
wise material to the present point whether an offi- 
cer of the Government or a private individual 
held them. The relator does not ask the Govern- 
ment to pay interest on the money retained from 
her. She asks that the Secretary of State, as a pub- 
lic functionary, account for the gains he has made 
by the investment of her money, howsoever such in- 
vestment may have been made, whether in Govern- 
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ment bonds, railroad stocks, bond and mortgage on 
realty, or otherwise. 


Nor does the action of Congress in disposing of 
accumulations realized by the investment of particu- 
lar funds paid by foreign powers as national indem- 
nities, or derived from the investment of other funds 
under its sole control, furnish any proper guide for 
this Court in determining the present question. 

It is true that in some cases Congress has omitted 
distributing to private citizens suffering injury the 
accretion arising upon national indemnity funds. In 
other cases it has distributed the accretion also, 
notably in the case of the Geneva Award. There is, 
in fact, no general rule npon the subject and, there- 
fore, no guide is furnished by the precedents in that 
respect. But the Court will observe that in all the 
‘ases In which Congress has acted, the fund consti- 
tuting the subject-matter of action has been a na- 
tional indemnity, i.e.,money paid in solido to satisfy 
anational wrong. Insuch cases the money has been 
paid to the United States and to its use. The gov- 
ernment could do as it pleased with it, and there- 
fore Congressional legislation has been necessary, 
either to cover the money in the Treasury and ap- 
propriate it to national uses, or to distribute it to 
citizens who may have suffered private damage. 
The relator’s case, on the other hand, is wholly dif. 
ferent. The money was paid by Spain specifically 
to satisfy Mr. Angarica’s judgment, and for no 
other purpose. Such payment required no legisla- 
lation of Congress to carry its object into effect. In 
fact, it would be  an_ obvious violation 
of the Constitution for Congress to. at- 
tempt to divert it from this purpose, for 
such action would be taking private property for 
public use without compensation. This is, and al- 
ways was, Mr. Angarica’s money, and it would be 
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simple confiscation for Congress to interfere with 
itsultimate payment. No parallel, therefore, can 
be drawn between the present case and those in 
which Congress has legislated. 


Upon this ground also, namely, because the accre- 
tion in question is but a mere incident or accessory 
to principal, we respectfully insist that the legal 
right of the relator is clear. 


Iit. 


Having thus, by reason of both the foregoing 
grounds, a clear legal right to the payment sought, 
we submit that the relator is entitled to the writ of 


mandamus. 


The Court below held that the relator was not 
entitled to the writ for two reasons, namely: 

1. Because the fund sought was one over 
which tribunals of justice could not exercise 
jurisdiction at the instance of a private party 
claiming it; and | 

2. Because there was no duty imposed upon 

the Secretary of State, by treaty or statute en- 
joining its payment to the relator. 


Opinion, Record, folios 66, 67. 


We contend that the judgment is erroneous on 
both these grounds. 


(1.) The general proposition contended for by 
counsel for the respondent and acted upon by the 
Court below, may be conceded, namely, that a fund 
obtained by reclamation of one nation from another 
nation for injuries to citizens of the demanding na- 
tion confers no right upon the injured citizens there- 
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of to indemnity from the Government, and yet that 
rule, even if it be sound, does not control or even 
Surnish a guide to the decision of this case. The 
cases relied upon by counsel for the respondent are 
those of the Great Western Insurance Co. v. The 
United States, 19 Ct. Claims, 217; S. C., 112 U. S., 
193; and the English cases of Rustomjee vo. The 
Queen, 1 Q. B. Div., 487; 8S. C., 2Q. B. Div., 69; 
and Burnand v. Rodocanachi, 5 C. P. Div., 424; 
S. ie 6 (). B. Div. (C. A. , 633; BS. a 2 App. Cas. 
(H. L.), 333. 

We do not deem it necessary in this case to ques- 
tion the rule laid down in those cases, although this 
Court in the case of the Great Western Insurance 
Co. v. U.8., supra, carefully abstained from giv- 
ing its assent to the doctrine, and decided the case 
on another ground. 

It is to be observed, also, that the English case of 
Burnand v. Rodocanachi, supra, is directly op- 
posed to the principles laid down by this Court in 
similar cases. 

See Comegys v. Vasse, 1 Peters, 193, 216; 
Judson v. Corcoran, 17 How., 612; 
Lewis v. Beil, 17 How., 616. 


So that the doctrine of the Court below in the 
broad sense asserted is based upon the case of the 
Great Western Insurance Co. 2, the U. S., in the 
Court of Claims, above referred to, the only author- 
ity or precedent for which is an isolated case in 
England, whose government and_political system is 
monarchial and unlike ours, .and which case this 
Court carefully avoided assenting to when it came 
up for review. 

But, as before stated, we do not deem it necessary 
to question the rule contended for, because the facts 
of this case are different. All the cases above re- 
ferred to relate to the fund commonly known as 


- 
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the Geneva Award. It is commonly Known, an , 
as a part of the history of the country, this Court 
will, doubtless, take judicial knowledge of the fact, 
that the award to the United States against Great 
Britain by the tribunal of arbitration at Geneva was 
asum in gross, or a lump sum, as it has been called, 
paid by Great Britain to the United States as a 
national indemnity, and without reference to the 
losses of individual citizens. There may be great 
propriety for the contention that when a whole 
country is in a state of war, when a nation is strug- 
gling for its life, when demands of and sacrifices by 
its citizens are required, and when the whole 
people are involved in a common effort and 
peril in repelling an enemy, the losses of an indi- 
vidual or a particular class of individuals may be 
considered swallowed up, as it were, in the common 
loss of the whole people ; and, hence, when indem- 
nity is received, it may be appropriated to the Gov- 
ernment asacommon fund belonging to allitscitizens 
alike. But, on the other hand, when a citizen happens 
to be in a foreign country, asin the present case, and 
by reason of losses suffered by him in consequence 
of causes operating alone in that country, without 
the supervention of a war with his own country, 
and a reclamation throngh the peaceful diplomatic 
instrumentality of his country, for his special bene- 
fit, is. unsuccessfully made, as in this case, we re- 
spectfully submit that a fund thus realized stands 
upon a different legal basis. 

If the Court will examine the record, it will be 
found from the beginning to the end that Spain and 
the United States were dealing with ‘nd/vidualand 
not national claims. In the first place, no demand 
was made upon Spain for a national indemnity. 
No pretence was made that Spain had commit- 
ted any wrong against this Government. The con- 
vention in its very preamble provides for ‘‘an 
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arbitration for the settlement of the claims of citi- 
zens of the United States, or their heirs, against the 
Government of Spain.’’ (Convention, Record, folio 
GO). It was agreed, furthermore, that all such 
claims should be submitted to arbitrators. (Con- 
vention, Record, folio 61); ‘‘ that all claims and the 
testimony in favor of them shall be presented only 
through the Government of the United States ”’ 
(Convention, Record, folio 60); and that the two 
governments ‘would ‘‘accept the awards made in 
the several cases submitted to the said arbitration 
as final and conclusive,’’ and ‘‘ give full effect tothe 
same in good faith as soon as possible”’ (Conven- 
tion, Record, fol. 62). 

Turning back through the Record, it will be 
found that every act relating to this money was with 
particular reference to the individual claimant. 

The arbitrators being opposed in opinion, the um- 
pire made his award, in deliberate form, ‘‘in the 
case of Joaquin Garcia de Angarica vs. Spain,’ 
stating, among other things, ‘‘ it is my opinion that 
the claimant has a right to recover damages to the 
amount of $748,180, with interest at 6 per cent. per 
annum from this day to the day of payment.’’ 


Record, folio 27. 
The arbitrator, then, upon motion, reconsiders 


his decision ‘‘in the case of Joaquin G. de Anga- 
rica,’ and dismisses it. 


Record, folio 28. 
The payment is made by Spain specifically by 


name, amount and terms according to the judgments 
awarded fo each claimant. 


Record, pages 25, 29, 30. 


And the money received from Spain, less five per 
centum reserved, was accordingly pard by the Secre- 
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tary of State to each claimant, agreeably to the 
judgment he had obtained. 


Record, folio 50. 


We respectfully submit that this is qnite a 
different transaction from the Geneva Award, 
essentially a national indemnity and not a settle- 
ment of private claims, which, in the present case, 
might well have been litigated in the civil tribunals 
of Spain. 

But waiving this, altogether, we contend that even 
if the original fund from Spain had come impressed 
with the character contended for, it lost that char- 
acter the moment that Mr. Secretary Evarts—acting 
presumably at the direction of President Hayes—- 
decided to pay or (if the term be more acceptable) 
dedicate it to Mr. Angarica. 

We have already observed how completely and 
unyualifiedly this was done. 

Further than that, the whole of the main fund 
has been paid. In other words, every dollar of the 
money paid by Spain has been in turn paid over to 
the respective claimants. 

Now, is it not idle, we respectfully ask, to argue 
that this accretion, vrealizedafter thefund upon which 
it arose had been unequivocally appropriated to 
the claimant, maintains the characteristics of a fund 
paid by one nation to another for a national wrong ¢ 


The five per centum reserved was not the money 
of the United States in any sense whatever, for the 
United States had completely renounced its claim, 
even admitting that itever had any, and it fully 
executed that renunciation when in 1874, the Secre- 
tary of State paid over the five per centum reserve. 


Petition, par. 11 and 12, Record, fols 6 
and 7. 


at as ge 


22 


Clearly, then, the Court below erred in refusing 
the writ on this ground. 


(2.) The second ground upon which the writ was 
refused was because there was no express injunction 
imposed by Statute or Treaty upon the Secretary 
of State to make the payment demanded. 


It is not deemed necessary to preface this branch 
of the case by a discussion of the powers of the 
Court below to award the writ of mandamus ina 
proper case, as that power has been fully estab- 
lished. 


See U. S. v. Schurz, 102 U. S., 
Kendall ». U. S.,12 Peters, 526; 
Marbury v. Madison, 1 Cranch, 127; 
McCheney v. Seligman, 6 Wheat., 598 ; 
U.S. vo. Arredondo, 6 Peters, 729 ; 
Gaines v. Thompson. 7 Wall., 349. 


But the learned Court observes that the conven- 
tion in question contained in itself (to use the lan- 
guage of the opinion) ‘‘ nothing relating to any 
power or duty of the Secretary of State except a 
provision that he shall name one of the arbitrators, 
His official duty is governed, therefore, by the 
Statute and a refusal to perform a duly imposed 
by that statute has not been shown. 


Record, folio 67. 


The Statute referred to is Section 202 of the Re- 
vised Statutes, quoted above. 
Record, folio 66. 


It is also said by the learned Court below that 
the agreement with Spain was nol a freaty. 


Record, folio 67. 
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[t is true that the convention did not go through 
the usual and ordinary course of ratification by the 
Senate, but it was ratified time and again by ap- 
propriations concurred in by the Senate to carry it 
into effect. 


See Act of May 8, 1872, 17 Stat. L., 66; 
Act of Feb. 22, 1873, 17 Stat. L., 474; 
Act June 11, 1874, 18 Stat. L., 71: 
Act Feb. 18, 1875, 18 Stat. L.. 327: 
Act Aug. 15, 1876, 19 Stat. L., 175; 
Act Feb. 26, 1877, 19 Stat. L., 238: 
Act June 4, 1878, 20 Stat. L., 98; 
Act June 27, 1879, 20 Stat. L., 274: 
Act May 14, 1880, 21 Stat. L., 140; 
Act Feb. 24, 1881, 21 Stat. L., 345; 
Act July 1, 1882, 22 Stat. L., 134; 
Act July 7, 1884, 22 Stat. L., 236; 


And, as if to manifest a final and unqualified rati- 
fication of this convention with Spain, Congress, in 
July, 1884, passed an act authorizing the President, 
in conjunction with the King of Spain, to present 
‘* to the distinguished gentlemen who have succes- 
‘** sively filled the post of umpire in the late Span- 
‘ish and American Claims Commission, suitable 
‘‘ testimonials to express the high appreciation 
‘‘ with which the two governments regard the ser- 
‘* vice they have rendered in the adjustment of an 
‘* important international question, by the amicable 
‘* resort to arbitration.”’ 


The Journals of the Senate do not, in every in- 
stance, show the vote upon these various acts by 
‘“‘veas”’ and ‘‘nays.’” But in two separate in- 
stances they do, and the vote in those cases stood 
more than the constitutional number of two-thirds. 
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The following references will verify this assertion : 


Act 1872. Vote does not apper. Sen. Jour., 1871-2, 


539. 

1873. Vote does not appear. Sen. Jour., 1872-3, 
295. 

1874. Vote does not appear. Sen. Jour., 1873-4, 
672. 

1875. Vote does not appear. Sen. Jour., 1874-5, 
142. 


nr. “tou” & “Baye” 17, Bee. cOar., 
1875-6, 363. 

1877. Vote does not appear. Sen. Jour., 1876-7, 
137. 

1878. Vote does not appear. Sen. Jour., 1877-8, 
341. 

1879. Vote does not appear. Sen. Jour., 1878-9, 
68. 

1880. Vote does not appear. Sen. Jour., 1879-80, 
436. 

1881. Vote does not appear. Sen. Jour., 1880-81, 
93. 

1882. Vote does not appear. Sen. Jour,, 1881-82, 
461. 

1883. ‘‘Yeas’’ 38, ‘‘Nays”’ 2, Sen. Jour., 1883-84, 
761. 


It is, therefore, respectfully submitted that this 
convention has received all the conditions of assent 
to make it in effect a treaty, and that then exists 
all the elements of ratification necessary to make 
it the ‘*supreme law of the land.”’ 


But, independently of ratification, the convention 
is binding upon the Secretary of State. It is true 
that the constitution declares treaties to be thie 
supreme law of the land,’ and that the term 
treaties is strictly applied only to such as receive 
the formal ratification of the Senate. : 


2) 


But the declaration of the constitution 
as to the effect of a treaty is nothing more 
than an affirmation of the established rule of 
international law, equally applicable to special or 
temporary conventions, cartels, truces and capitula- 
tions, which are coneluded by public ministers, or 
by military or naval commanders, with the ratifica- 
tion of the sovereign authority. All these engage- 
ments bind the officers of the government in whose 
name they are made and are as much of the law of 
the land as treaties proper, which, on account of 
their permanency and binding force upon the nation 
at large, require in some countries, including the 
United States, the special ratification of the ad- 
visory counsel of the executive. 


Grotius, de Jur. Bel. et. Pac., Lib. IIL, 
Cap. 22, Secs. 6-8 ; 

Vattel, Droit des Gens., Liv. I]., Ch. 14, 
sec. 207; 

Heffier, Droit International (par Bergson), 
sec. 94. 

Lawrence’s Wheat. Int. Law (2d Ed.), 442; 
459, Note; 460. 


But it is wholly immaterial whether express 
command of a treaty or statute be, or be not, shown. 

lt is sufficient if the general rules of law, or the 
proper fulfillment of the Te quirem« nls of a slatute 
or treaty, contemplate the act. | 

This is established law, both Federal and State. 

In the case of Morton v. Comptroller General, 4 
South Car. R., 4380, which was an application fora 
mandamus, the Court, in discussing the question as 
to what duty was a legal and specific one to war- 
rant the issue of the writ (page 473), said: 

‘*A duty imposed by law is specific when a case 
*‘ora state of circumstances exists proper for its 
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“ discharge. A specific duly may arise in two 
“ways. It may be imposed directly, as when a 
““ nublic officer is directed by statute to execute a 
** particular conveyance to a person by name, or it 
“may arise out of a general duty imposed by law, 
“as when a case or state of circumstances has 
“arisen such as was in the contemplation of the 
‘*law, imposing such general duty as the object 
‘‘and occasion of its exercise. In either case the 
‘* duty was specific the moment a proper occasion 
** arises for its exercise.” ; 

In the great case of Marbury »v..Madison, 1 
Cranch., 137, where an application was made for a 
mandamus to compel the Secretary of State to de- 
liver a commission to which th® relator claimed to 
be entitled, this Court said : 

‘* It is true that the mandamus now moved for is 
‘‘not for the performance of an act expressly en- 
** joined by statute. It is to deliver a commission 
‘* on which subject the acts of Congress are silent. 
‘This difference is not considered as affect- 
‘““ing the case. It has already been stated 
“that the applicant has to that commission 
,, a vested legal right of which the. executive 
‘‘cannot deprive him. The Act of Congress does 
‘not indeed order the Secretary of State to send it 
‘to him but it is placed in his hands for the person 
‘‘entitled to it, and cannot be more lawfully with- 
** held by him than by any other person.”’ 


That the principlesof Marbury v. Madison are still 
the rule of this Court, see U. 8. o. Schurz, 102 U. §S., 
378, 395, supra. That was an application for a - 
mandamus to compel the Secretary of the Interior 
to issue a land patent, and this Court said: 

“If the relator was entitled to the possession of 
the patent as his property, and it was the plain duty 
of the Secretary to deliver it to him when de- 
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manded, then, under all the authorities, and espe- 
cially the decisions of this Court, he is entitled to 
the remedy he asks. And though it may be said 
that the opinion of Mr. Chief Justice Marshall in 
that case (Marbury v. Madison) was nut necessary to 
the decision made, which was, that this Court had 
no original jurisdiction in that case, the principles 
of the opinion have since been repeatedly recog- 
nized and acted upon in this Court, and the case 
cited with approval in its definition of the circum- 
stances under which persons holding public offices 
will be compelled to perform certain duties which 
are merely ministerial.” 

In Kendall v. U. 8S. (12 Pet., 524), a mandamus 
was granted against the Post-master General to 
oompel him to pass to the credit of certain mail 
contractors a sum found due by the Solicitor of the 
Treasury, acting under the provisions of a special 
Act of Congress, which referred the whole contro 
versy to his decision, with no specific direction as 
to the particular act sought to be required. 

Again, in Marbury v. Madison, this Court also 
Said: , 

‘* It is not by the office of the person towhom the 
writ is directed, but the nature of the thing to be 
done that the propriety or impropriety of issuing a 
mandamus is to be determined.”’ 

Marbury ». Madison, 1 Cranch, 137, 170. 

The rule applied by this Court in cases of manda- 
mus to the heads of departments of the Federal 
Government is also said to be undoubtedly the rule 
which should be applied to the same cases against 
the heads of departments of State Governments, 

See Moses on Mandamus, 84. 

In Pond »v. Parrott, 42 Conn., 13, which was an 
application to compel the Clerk of the City Board 
of Police Commissioners to amend a record, the 
Court said; 


ee 
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‘*The writ of mandamus lies to compel a public 
‘* officer to perform a duty concerning which he is 
‘* vested with no discretionary power, and which 
‘* is either imposed. upon him by express enactment 
‘‘or necessarily results from the office which he 
** holds.”’ 

And in the case of the People vo. Tremain, 17 
How. Pr., 10, which was an application for a manda- 
mus to compel the Attorney General to furnish a 
certificate that certain suits were instituted pur- 
suant to law, the Court said: 

‘* The provision of the Revised Statutes does not 
directly and in imperative terms require the 
Attorney General to give the requisite certificate. 
But surely when a statute provides that an act of 
a public nature shall be performed upon something 
to be done by a public officer, that in effect amounts 
to a corresponding direction.”’ 

It is respectfully submitted that these cases show 
that the Court was clearly in error in refusing the 
writ because no specific duty was shown in the 
premises. — 

The matter of receiving and paying out the 
Spanish-American Claims award was properly and 
regularly committed to the Secretary of State in 
this case, both by the nature and objects of the 
convention and _ the _ statute creating the 
office and prescribing the duties of Secre- 
tary of State, and it is_ clear, in the 
light of all the authorities, that specific di- 
rections are not requisite to the enforcement. of 
rights depending upon the performance of mini- 
sterial duties. In fact, it might be said that 
if it were necessary to show an express statutory 
duly in plain terms in order to obtain this remedy, 
cases of mandamus would be exceedingly rare, for 
public officers seldom refuse the performance of 
duties expressly required of them by statute. 
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Moreover, it has been the settled practice of the 
Department of State to make these payments with- 
out the direction of Congress or of a treaty. Of 
course, record evidence of this practice is not abund- 
ant because no question has ever been before direct- 
ly raised in regard to it as far as we can discover ; 
but it was incidentally alluded to, and in fact af- 
firmed as settled law, in a comparatively recent opin. 
ion of the Attorney-General. 


See Stubbs Case, 10 Op. Atty-Gen., 31. 


The main question in that case was whether the 
disbursing clerk of the Department of State was 
entitled to extra compensation for disbursing money 
under a very similar convention with Great Britain. 
The opinion was ‘that no foundation existed for the 
claim to extra compensation, because it was the 
ordinary duty of the Secretary of State to pay such 
moneys to the claimants of the fund, and the Dis- 
bursing Clerk of the Department was paid a salary 
for the performance of all ordinary duties relating 
to the disbursement of funds under its control. The 
Attorney-General said: ‘*‘ By the Convention of the 
‘* United States with ’Great Britain of 8th Febru- 
‘‘ary, 1853, Article 4 (10 Stats.at Large, 990), it was 
‘agreed that all moneys awarded by the Commis- 
‘* sioners under that convention, on account of any 
claim, should be paid by the one government to 
the other, and by the 6th Article, the sums award- 
ed were taxed for the payment of the expenses 
‘* of the Commission, to an amount not exceeding five 
‘* percent. The Department of State had unques- 
‘* tioned control of tiis business, and the moneys 
‘*found due from the British government to claim- 
‘‘ants who were citizens of the United States were 
‘‘properly paid to the Secretary of State, whose 
‘* duty it was to have the same paid to those enti- 
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** tled to reccive them. Surely no more appropriate 
‘‘or legitimate duty could attach to the disbursing 
‘clerk of the State Department than the charge 
‘‘and disbursement of these moneys.”’ 


No proposition would, therefore, appear to be 
plainer than that the authority and the duty of the 
Secretary of State to pay the money in question were 
full and complete. Ifthis be true, then it was 
eqnally hisduty to pay a// the money due to Mr, 
Angarica, without any reserve, unless authority 
were given for the retention of a part, either by the 
convention itself or by some valid law of the United 
States. Such authority was not given by the Con- 
vention, nor does it exist. under any law of the 
United States. It does not even exist under the 
implied powers of the Secretary of State to diplom- 
atically suspend the operation of a Treaty or Con- 
vention, because in the present case such suspension 
was not in fact established, and could not be estab- 
lished, without the concurrent action of the two 
governments, and it has, therefore, never been 
pretended, and cannot be pretended now, that this 
Convention was ever for a single moment suspended 
of its full and complete operation. 


IV. 


All the alleged reasons advanced by the Secretary 
of State for the retention of the fund in question 
are insufficient and untenable. 


The alleged reasons furnished by him may be 
summed up as follows: 


me ' 

First. —That by paying the money to the relator 
he would be overruling the decision of his predeces- 
sor, Mr. Frelinghuysen. 


oI 


Second.—That the Government does not pay in- 
terest on the debts, and that therefore, by paying 
this accretion to Mrs. Angarica, he would violate 
that rule. 

Third.—That while Congress prescribes that trust 
monies shall be invested in certain securities, the 
income of such investment does not belong to the 
owner of the fund, because Congress has not also 
legislated upon that subject. 


All these alleged grounds except the last have 
been considered in the foregoing points of argu- 
ment, but it may not be amiss to briefly allude to 
them again. 

(1.) The payment of the fund demanded, so far 
from a reversal of the action of Mr. Bayard’s im- 
mediate predecessor, would be, as we have already 
observed, but an affirmation and ratification of 
the original decision of his predecessor Mr. Hvarts, 
who expressly declared (petition, par. 10), that the 
income of this investment would be paid with the 
principal. Indeed the position of the respondent 
seeks to reverse Mr. Evarts. Mr. Frelinghuysen, 
just as he was going out of oflice, made 
a suggestion that the action of Congress in 
the Japanese Indemnity Case was ‘ apparently 
adverse to (our) request for the payment of the in- 
terest’’ earned (petition, par. 15); and before this sug- 
gestion could be answered by counsel for the rela- 
tor, Mr. Frelinghuysen retired from office, and Mr. 
Bayard thereupon seizes upon this and calls it res 
adjudicata !/ 

The respondent does not attribute a like authority 
to Mr. Evarts’ previous decision. ‘He speaks of 
that as an ‘‘improvident intimation,’’ and as not 
binding upon him (petition, par. 21). In other 
words, Mr. Evarts’ circular of 1877, in which he 
said ‘‘the department will expect to keep this re- 


serve invested in interest-bearing securities of the 
United States to cover the delay in _ its 
distribution to the claimants,’’ and his letter 
of 1880, promising to pay the accumulation 
of the fund resulting from its _ invest- 
ment along with the principal (petition, par. 
10), were mere improvident intimations, whereas 
Mr. Frelinghuysen’s suggestion in 1885, that the 
action of Congress in the Japanese Indemnity Case, 
sent—atriendout ‘apparently adverse’’ to us— 
an error of both law and fact which counsel had no 
opportunity to point out—is taken by the respond- 
ent as res adjutdicata. 


(2.) Asto the next point, that the Government 
does not pay interest on its debts, sufficient has 
already been said to point out the inapplicability 
of this argument to the present case. Further re- 
mark is, therefore, deemed unnecessary. 


(3.) The last'ground assumed by the honorable 
Secretary is, that although Congress prescribes that 
trust moneys shall be invested in certain securities, it 
is silent as to the disposition of the income. (Act 
Sep. 11, 1841, Sec. 2, 5 Stat. L., 465; U.S. Rev. 
Stats., sec. 3659). The answer to this is, that Con- 
gress, as it should have done, has simply prescribed 
the mode of investment, and left the ultimate dis- 
position of the principal as well as income of all 
trust funds to the general rules of law as ad- 
ministered by the Courts. 


But the learned Court below so fully and com- 
pletely disposes of this ground of objection ad- 
versely to the respondent, that we beg to refer to 
its elaborate examination of the point as set forth 
in the opinion. 


See Opinion, Record, folios 68, 69 and 70, 
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V. 


It cannot be said that the act sought to be en- 
forced in this case is one of discretion, or that it in 
anywise involves discretion. If discretion ever ex- 
isted in the case at all it was exercised by Mr. Sec- 
retary Evarts in 1877, when he declared to the use 
of the relator’s testator the income now demanded. 
Discretion, if it may be so termed, has been exer- 
cised. The authority authorized to decide has 
acted, and in the language of Chief Justice Marshall 
in Marbury v. Madison (supra, p. 157), ‘the time 
Jor deliberation has passed , he has decided.’ We 
ask that the decision be made complete. 


Vi. 


[tis necessary, in order to afford the relator re- 
lief in this case that an official act be performed by 
the respondent. He must pay this money as Secre- 
tary of Stale, if paidatall. It is aduty, ifa duty 
exists, appertaining to his office as Secretary of 
Slate. 

Manifestly, therefore, there is no remedy, either 
by statute or by the ordinary forms of action at law, 
or relief in equity, applicable tothe case. The ex- 
traordinary remedy by mandamus is the only re- 
lief available. For this reason, and upon the 
grounds above considered, we respectfully submit 
that the judgment below should be reversed with a 
direction to award the writ as prayed. 

KF. R. COUDERT, 
EDWARD K. JONES, 
Counsel for the Plaintiff in Error. 
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Iu the Supreme Court of the United States, 


OcToBER TERM, 1887. 


THE UNITED STATES EX REL. LuTz- ) 
arda Angarica de la Rua, executrix, | 
ete., plaintiff in error, 

re, 
THomas F. BAYARD, SECRETARY OF | 
State. J 


No. 1241. 


IN ERROR TO THE SUPREME COURT OF THE DIS- 
TRICT OF COLUMBIA. 


BRIEF FOR THE DEPENDANT IN ERROR. 


On the 12th February, 1871, the Governments of Spain 
and the United States entered into an agreement, without, 
however, the advice and consent of the Senate, to submit 
to arbitration the claims of citizens of the United States 
against Spain for certain injuries inflicted on them by the 
authorities of the Island of Cuba (17 Stat., 839). 

The arbitrators appointed under this convention made 
a number of awards against Spain, and among them one 
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for $823,131.23 in favor of the relator’s testator, which 
was paid to him in two installments, on 27th March and 
8th October, 1877, less $41,129.74, being 5 per cent. of 
the sum awarded, a like percentage having been retained 
by the Secretary of State out of all the other awards to 
meet the expenses of the arbitration in case Spain should 
fail to pay the same, as was required by the 6th article 
of the convention (p. 47), it being the aim of this Gov- 
ernment, in withholding this percentage, to prevent the 
possibility of the costs of the proceedings under the con- 
vention from becoming a burden on the Treasury of the 
United States. 

So much of the percentage retained “ as could be utilized 
for the purpose ” was invested by the Secretary of State in 
Government securities as was also, from time to time, the 
increment of those securities. 

Finally, there being no longer any occasion for holding 
it, the Secretary of State, on the 12th February, 1885, 
paid the relator the sum retained, namely, $41,129.74, 
but refused to pay the interest which had accrued on the 
securities in which it had been invested. The Secretary 
also refused to answer the relator’s inquiry as to “ the total 
amount realized upon such investment and other particulars 
touching the same,” on the ground that to give the infor- 
mation asked for “ would,” to borrow his own words, “ in 
effect, be conceding to private parties an accountability 
which I owe to Congress alone ” (p. 15). 

It is to compel payment of the undisclosed and unas- 
certained amount of the interest upon a part or the whole 
of the percentage withheld from the relator, for it does 
not appear how the fact was, that the mandamus is asked. 


The Secretary of State appeared by counsel and an- 
swered the relator’s petition as follows: 

This respondent, admitting the matters and things set forth and 
averred in the said petition, except as hereinafter excepted, ans- 
wering saith that it is not true as stated in the third paragraph of 
the said petition that the said Spanish-American Claims Commis- 
sion ‘‘ duly awarded a judgment in favor of the said Joaquin Gar- 
cia de Angarica against the said Kingdom of Spain for the sum of 
$748,180, with interest at the rate of 6 per centum per annum from 
the Ist day of November, 1875, until paid; ” but this respondent 
saith that an award or judgment for a like sum of money and for 
like interest was made and rendered by the said Commission in 
favor of the United States of America, and that the said Joaquin 
Garcia de Angarica was no party to any proceedings at any time 
pending before the said Spanish-American Claims Commission ; 
and, as a consequence, this respondent doth also deny that the 
said sum of money, with the interest thereon, was paid unto the 
Secretary of State of the United States to the use of or to be paid 
to the said Garcia de Angarica, as is averred in the fourth para- 
yraph of the said petition, or that upon the said payment it became 
the duty of the Secretary of State to pay the same to the said pe- 
titioner’s testator in satisfaction of any judgment or award, for 
this respondent doth aver that when the said money was received 
by the then Secretary of State it came to his hands coupled with 
duties to the United States and possible duties to the Kingdom of 
Spain, which duties were, in the one case, and would have been in 
the other case, paramount and superior to any duty in the prem- 
ises to the said petitioner or her testator. 

And this respondent, further answering, saith that the said peti- 
tion proceeds upon a ground which wholly ignores certain grave 
international elements and considerations that entered into the 
claim of the petitioner’s testator so soon as the Government of the 
United States began and assumed to urge and prosecute the same, 
and that thenceforth the said claim became, in contemplation of 
law, subject to the will of the Government of the United States, 
and entirely beyond the control of the said petitioner’s testator. 

And this respondent, further answering, saith that the interest 
money demanded in the said petition as the accretion of a part of 
the said sum of money adjudged and awarded as aforesaid is the 
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fruit of an investment of the said principal money by the Secre- 
tary of State, made in obedience to law and in the performance of 
a general statutory duty, and not for the use and behoof of the 
said petitioner's testator. 

And this respondent, protesting that no agreemeent to pay the 
said petitioner or her testator the said interest money was made 
by the Secretary of State, as is averred in the said petition, doth 
deny that the Secretary of State could have made a valid agree- 
ment in that behalf. 

And this respondent, further answering, saith that to place him 
under the stress of the writ of mandamus as touching the said in- 
terest money would be subversive of the established principle that 
the Government of the United States does not pay interest to its 
citizens as damages for the detention of money. 

And this respondent, further answering, saith, with all deference 
and respect, that, as the representative of the President of the 
United States in carrying out a treaty, he can not hold the rela- 
tion of trustee toward any citizen, saving in the larger sense that 
every public functionary is clothed with a trust, and that he can 
not be controlled or directed in the performance of any such duty 
at the suit of any citizen. 

And now this respondent, having fully answered, prays to be 
hence dismissed with his reasonable costs in this behalf sustained. 

T. F. BAYARD, 
Secretary of State. 


Subscribed and sworn to before me this 17th day of November, 
A. D. 1885. 
JOHN J. CHEW, 
Notary Public. 
WILLIAM A. MAURY, 
Assistant Attorney-General, 
of Counsel for the Respondent. 


Upon this presentation the application for the writ was 
denied, on the 7th December, 1885, for reasons fully set 
forth in the opinion of the court (pp. 48-56.) 


ARGUMENT. 


This application, it is conceived, must be refused be- 
cause the relator wholly fails to show that the law has laid 
the Secretary of State under any duty to pay the money 
demanded, let alone a duty which is enforceable by the 
writ of mandamus. 

The convention creates no such duty, supposing that a 
convention which has not received the sanction of the Sen- 
ate’s “advice and consent” could have the force of law in 
the sense in which treaties are declared to be the supreme 
law. 

As the money awarded against Spain and paid by that 
power has been distributed by the President of the United 
States through the Secretary of State without the inter- 
ference of Congress, if the Secretary of State lies under 
any duty to pay the interest demanded it must be found 
in the legislation defining the duties of that functionary. 

But there, again, we fail to discover that anysuch duty 
has been created. 

Congress, recognizing the fact that all executive au- 
thority touching the foreign relations of the United States 
is by the Constitution vested exclusively in the President, 
has, in declaring the duties of the Secretary of State, ex- 
pressly provided that in all things appertaining to foreign 
affairs he shall be the mere hand to execute the President’s 
will, which has so absolute sway in the Department of State 
that even the manner of conducting the business therein 
is subject to it. From the beginning of the Government 
such has been the relation that Congress has recognized 
as existing under the Constitution between the President 
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and the Secretary of State in all. matters appertaining to 
our intercourse and business with other powers. 

The legislation referred to is now embodied in section 
202 of the Revised Statutes, which is as follows: 

The Secretary of State shall perform such duties as shall, from 
time to time, be enjoined on or intrusted to him by the President 
relative to correspondences, commissions, or instructions to or with 
public ministers or consuls from the United States, or to negotia 
tions with public ministers from foreign states or princes, or to 
memorials or other applications from foreign public ministers o1 
other foreigners, or tosuch other matters respecting foreign affairs 
as the President of the United States shall assign to the Depart- 
ment, and he shall conduct the business of the Department in such 
manner as the President shall direct. 

It is upon this section that the case turns. 

It would seem impossible to doubt that the Secretary 
of State can not be placed under the stress of a manda- 
mus as to any matter covered by this section without in- 
vading the power and discretion of the co-ordinate ex- 
ecutive department of the Government. A command to 
the Secretary of State as to any such matter must neces- 
sarily be a command fo thee Pre sident. whose will it is the 
Secretary’s duty to carry into effect. 

A similar attempt was made in England in the case of 
the Queen v. The Lords Commissioners of the Treasury. 
(L. R., 7; Q. B., 387.) 

It was sought in that case to compel by mandamus the 
lords commissioners of the treasury to pay out of the 
public money in their hands, and properly applicable 
thereto, certain costs of criminal proceedings which had 
been duly taxed, and which the Court of Queen’s Bench 
did not hesitate to say ought to have been paid by them. 
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Yet, because their lordships were but the hands of the 
Crown, and to control them would be to control the 
Crown, the writ was denied. 

The Queen is no more above the control of her courts 
in the performance of her functions than is the President 
of the United States bevond the reach of his co-ordinate, 
the judicial department, in the performance of his high 
functions under the Constitution. 

[t is to his great constituency, the people of the United 
States, that the President is accountable, and not to the 
judicial department. 

To subject the Secretary of State to a mandamus, as 
prayed for, would be to force upon him, who is in no sense 
in mord, the harsh alternatives of paying the money de- 
manded de honis proprus or going to prison for his re- 
cusancy, unless the President, who holds the money de- 
manded, should be minded to come to his relief. If grant- 
ing the writ would lead to a consequence so absurd, as it 
undoubtedly would, can a stronger argument be urged for 
sustaining the judgment ? 

[t would not be more absurd, we humbly submit, to 
require the Secretary of the Treasury, by mandamus, to 
pay money for which Congress had made no appropria- 
tion than it would be to allow the writ in this case. 

Again, the position taken by the plaintiff in error re- 
quires that the court should be able to collect from the 
record that there is absolutely no ground whatever on 
which the Executive can claim -to be invested with a dis- 
cretion of any sort touching the said interest money. Is 
there anything in the case that would warrant such a con- 
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But it is not necessary to claim the existence of discre- 
tion on the part of the Executive touching tle interest 
money. The case rests on higher ground, namely the 
co-ordination and co-equality of the three great depart- 
ments of the scheme of Government contained in the Con- 
stitution. 

‘It was in vindication of this co-ordination and co- 
equality that this court refused to allow the motions to 
file bills in Mississippi v. Johnson (4 Wall. 475) and 
Georgia v. Stanton (6 Wall. 50), declaring, in refusing the 
applications, that its interference with the President in the 
execution of his great functions would be as monstrous as 


an attempt to control Congress by judicial process. 
THERE IS NO DUTY ENFORCEABLE BY SUIT. 


No doubt the basis and the measure of the demand of 
the United States against Spain was the sum of the claims 
of its citizens for indemnity, but when those claims be- 
came the subject of a reclamation by the United States 
against Spain they passed as entirely under the dominion 
and control of the United States as if they had never been 
the subjects of private right. 

It was then competent for that Government to release 
Spain from all obligation in the premises without requir- 
ing an equivalent, or to make such adjustment of them 
as might comport with its ideas of what was fitting and 
proper. In short, all these private claims became merged 
and lost in one grand governmental claim. 

Having thus become a matter in difference between the 
two nations, it was absolutely necessary that the transfor- 
mation from private debts to one great public debt should 
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take place to enable this Government to deal with the 
question between it and Spain as purely international, so 
that if war had been the result of the reclamation, peace 
might have been made upon the terms of a total abandon- 
ment of all claim for indemnity. 

This doctrine is of course entirely repugnant to the idea 
of agency on the part of the Government demanding in- 
demnity for its citizens from another Government. Ham- 
pered by such considerations, the subject could not be dealt 
with from an international point of view, because the 
questions of private right would be paramount to all 
others. 

The law is stated fully this way by the Court of Claims 
in its well-considered judgment in the Great Western In- 
LUPO NCE Company Vs, Thi United State ~ ( 19 ( 4 Cls. R., 
217; S.C.,112 U.S. R., 195), which was a suit brought to 
recover part of a lumping sum paid by England under 
the treaty of Washington to cover, inter alia, a species of 
loss which Congress had not empowered the Alabama 
Claims Commission to take cognizance of. The court 
SAYS : 

When those claimants invoked the aid of the National Govern- 
ment in reference to their reclamations on Great Britain, they 
sought an exercise by that Government of the sovereign power 
through which alone this nation speaks to and acts upon other 
nations. 

When the National Government urged upon Great Britain the 
demands of American citizens on account of the depredations of 
the rebel cruisers, those demands became reclamations by the 
sovereignty of this nation against the British sovereign, and passed 
out of the region of mere private right into the domain of inter- 
national law, and out of the hands of the citizen into those of his 
Government. 
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When they so passed, the authority of the National Government 
over them became immovable and supreme, not only as between 
it and the citizen, but as between it and Great Britain. If not so, 
it was impossible for the United States to have treated honorably 
with Great Britain in regard to them; for it was Great Britain’s 
high and undoubted right to know that the United States had sov- 
ereign power, absolute and unimpeachable, to do what they saw 
fit in regard to the claims which were the subject-matter of the 
treaty, and that there was nothing behind to impair or weaken 
that power. 

The same doctrine is laid down with great distinctness 
in Rustomjee v. The Queen (1 Q. B. D., 487; 8. C., 2 Q. 
B. D., 69). Of this ease Lord Coleridge says in the case 
next referred to: 

The money out of which this is paid to the defendants is a sum 
of money paid by Great Britain to the United States, from one 
sovereign state to another; and Rustomjce v. The Queen is a distinct 
authority for holding that money being paid by one sovereign state 
to another in respect of war losses occasioned by the paying state 
to the subjects of the receiving state, gives no legal right whatever 
to a particular subject of the receiving state, compensation for 
whose loss has been paid to that state, capable of being enforced 
in any court against the sovereign or the government of that state. 

It is, therefore, no doubt, clear that the defendants could have 
had no legal claim capable of being enforced against the United 
States in their sovereign character. 

But, perhaps, the most striking exemplification of the 
doctrine is given in Burnand v. Rodocanachi (5 C. P. D., 
424; 8.C.,6 Q. B. D.(C. A.), 633, and 7 Appeal Cases 
(H. L.), 333), which was an action by certain underwriters 
who had insured the cargo of the Lamplighter, an Ameri- 
can ship, as a war risk. The ship and cargo were totally 
destroyed by the Confederate cruiser Alabama. 

Losses of this kind formed an important head of recla- 
mation in the case of the United States before the inter- 
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national tribunal sitting under the treaty of Washington 
at Geneva, and a lumping sum to cover all losses under 
this particular category was awarded and paid to the 
L'nited States, 

In June, 1874, Congress established a tribunal, called 
the Alabama Claims Commission, for the distribution of 
this fund, and provided, amongst other things, that 
parties whose losses were insured should not participate 
in the fund saving to the extent that their actual losses 
exceeded the indemnity paid them by the underwriters. 

The detendants recovered before the ( ‘ommission coli- 
siderably over £6,000, which the plaintiffs sought to have 
adjudged them as so much money had and received by the 
defendants to their use. They had judgement in the com- 
mon pleas division, but the judgment was afterwards re- 
versed on the simple ground that the money awarded was 
a mere act of grace on the part of ¢ ongress, as appears 
most clearly from what I am about to quote from the 
judgments of Lord Selborne and Lord Watson. Lord 
Selborne said, speaking, apparently, for the House’: 

Mr. Butt, in his able argument, which was as candid, I think, as 
it was able, admitted that if a member of the family of the ship- 
owner who bad suffered the loss, or the owner of the cargo had, 
after the insurers had paid the loss, made a will in the precise 
terms of this act of the Congress of the United States, and had 
given a fund, over which he had absolute control, for the purpose 
of indemnifying bis relatives or his friends for that portion of the 
loss which the insurance had not covered, the insurers could not 
have claimed the gift. Jam unable to see, for any legal purpose, a 
distinction between such a case and the present. 

Lord Watson said : 

I think that this fund was entirely at the disposal of the legisla- 
ture of the United States, that it was an act of grace on their part 
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to assign it, and give it either to one or to the other of the losers | 
by the acts ofthe Alabama, and that in giving it as they have done 
they were attaching a condition to the gift, which condition was 
not only entirely within their power, but which they might attach 
without violating any legal responsibility or moral obligation. 


Now, it may be said that the difference between this 
case and the one at bar is that there was no distinct award 
at Geneva for each person of the class whose aggregate 
losses made up the sum demanded from England on this 
head, but zd certum est quod certum reddi potest, and when 
the judgment of the Claims Commission was entered the 
claimants stood towards the fund precisely as though they 
had been named in the Geneva award. There is no dis- 
tinction in principle between the Alabama claims award and 
the awards under the convention of 12th February, 1871 ; 
for the award at Geneva was of a sum of $15,500,000 in 
gold “as- the indemnity to be paid by Great Britain to 
the United States for the satisfaction of all claims referred 
to the consideration of the tribunal, comtormably to the 
provisions contained in Article VII of the aforesaid 
treaty’” (Geneva Arb., vol. 4, p. 53). The sum thus 
awarded was as fully intended for the citizens of the 
United States who had been damnified by the Confeder- 
ate cruisers as were the sums awarded by the convention 
of 1871 for the sufferers by the lawless proceedings of 
the Spanish authorities in Cuba, for the award declares, 
that “All the claims referred to in the treaty as submitted to 
the tribunal ave hereby fully, perfectly, and -finally settled.” 
It is, therefore, under a great misapprehension of the 
meaning of the Geneva Award that it is stated in the 
opposite brief (p. 21) that it was “ essentially a national 


indemnity, and not a settlement of private claims.” It 


was a settlement of “private claims” in the strictest 
sense. 

All that the Alabama Claims Commission did was to 
determine whether the claimant sued in the case last cited 
came within the act of Congress, and, as he did, to award 
him the difference between what had been paid him under 
his policy and his actual loss. 

If the money paid the assured had been paid in obedi- 
ence to a legal right to it on his part, it was agreed on all 
hands that the judgment of Lord Coleridge was correct, 
and it was on the ground that it had not been so paid 
that that judgment was reversed. 

Plainly, then, the principle laid down in England, upon 
so great consideration, in this purely American case, aris- 
ing upon an act of Congress, amply justified the Presi- 
dent in withholding the principal money of which the 
sum demanded in the petition is the accretion. It was the 
money of the United States, and could only cease to be 
so by being paid into the claimant’s hands. 

Manifestly, then, if this money was of the moneys of the 
United States it quite exceeded the power of a Secretary 
of State to give it to anybody without the authority of 
Congress, and all that is said in the opposite brief on that 
head may be readily disposed of on this ground. 

Upon a like principle it may be said that no declaration 
of Mr. Secretary Evarts could cut off the right of his sue- 
cessors to refuse to pay the money in question as being the 
money of the Government. 

The claim urged by the relator’s testator for the per- 
centage withheld was a claim on his own Government, and 


- aragonite he 
— LALLA ALLL LALLA 
eal a tn emer 


greeViere 2 


ae teeege te, RR Te MORE URE MEM 


— E % 
ES ee 


14 


nothing is better established than that the United States 
does not pay interest or damages for withholding money. 


THE TECHNICAL DIFFICULTY. 


But we are confronted with a difficulty which belongs 
rather to procedure than substantive law. 

[t appears by the relator’s petition that only so much of 
the percentage withheld from her was.invested “as could 
be utilized for the purpose” (p. 19). | The Secretary of 
State refused to disclose how much of the sum retained 
was placed in the public funds or how much interest the 
amount so placed had earned, So that the relator neither 
asks for a certain sum, nor does he furnish the data by 
which his demand may be computed. 

Sut it is of the essence of relief by mandamus that the 
duty sought to be enforced should be certain and definite, 
for, if unce: tain and indefinite, how can the court command- 
ing performance know whether its judgment has been re- 
spected or not? How can the defendant be treated as in 
contempt when it is not known precisely what he was ad- 

judged to do? 

If the relator has a right to judicial interference, in a 
proper case, then he has a right to evoke from the Sec- 
retary of State, in a proper proceeding, the discovery nec- 
essary to enable him to present his case. 

Nothing is better settled than that equity will not allow 
a motion to produce a document where it is not perfectly 
clear what document is referred to in the answer. It was 
the plaintiff’s own fault that he did not except to the an- 
swer. And this principle results from the necessity that 
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there should be an adequate description of the document 
in order that the court may determine “ whether due com- 
pliance with its order has been made by the defendant.” 
(3 Danl., Ch. Pr. [2045].) 

Now certainly a court of law will not, in awarding a 
mandamus, proceed on premises that would be too uncer- 
tain to warrant an order in equity to produce a docu- 
ment, 

In both cases there must be the requisite certainty as 
to the thing moved for in order to enable the court to 
vindicate its violated authority and dignity, and prevent 
itself from being made a derision by contemptuous shifts 
and evasions. 

In this case, should a mandamus ultimately go, how 
can the court know whether its mandate has been obeyed ? 
The difficulty is insurmountable. 

It is submitted that the judgment should be affirmed. 

Wm. A. Maury, 
Assistant Attorney-General, of Counsel for the 
Respondent, the Secretary of State. 
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GEORGE B. CORNELL VS. PAUL WEIDNER. l 


] Bill of Complaint. 
United States Circuit Court, Eastern District of Michigan. 


To the honorable the judges of the circuit court of the United 
States for the eastern district of Michigan, in chancery sitting: 
George Lb. Cornell, of the city of Chicago, in the State of Illinois, 

and a citizen of said State, brings this his bill of complaint against 

Paul Weidner, of the city of Detroit, in the State of Michigan, and 

a citizen of said State. 

And thereupon your orator complains and says that before the 
twenty-ninth day of August, eighteen hundred and seventy-one, 
John Lacey and George B. Cornell, your orators, were the true, 
original, and first inventors of certain new and useful improvements 
in metallic bushings for the bungs of casks, ete., and in wrenches 
for operating the same, not known or used by others before their 
said invention thereof, — been in public use or on sale with their con- 
sent or allowance for more than two years prior to their application 
for a patent therefor, as your orator verily believes. 

And your orator further shows unto your honors that the said 
John Lacey and George B. Cornell, your orators, so being the in- 
ventors of said improvements and being citizens of the United 
States aforesaid, made application to the proper department of the 
Government of the United States for letters patent therefor in ac- 
cordance with the then existing laws of Congress, and they having 
duly complied in all respects with the conditions and requisitions 
of said laws, such proceedings were had that on the twenty-ninth 
day of August, eighteen hundred and seventy-one, letters patent of 
the United States, No. 118,617, for the said improvements and in- 
ventions, under the seal of the Patent Office of the United States, 
signed by the Secretary of the Interior and countersigned by the 
Commissioner of Patents, and bearing date the day and year last 
aforesaid, were issued in due form of law and delivered to your ora- 
tor, the said John Lacey having assigned all his right, title, and 
interest therein to your orator, whereby there was granted and se- 
cured to him and his heirs, executors, administrators, or assigns, for 
the term of seventeen years from the day of the date thereof, the 
full and exclusive right of making, using, and vending to others to 
be used, the said improvements and inventions, a description 
whereof is given in the words of the said inventors in a schedule in 
writing, accompanied by drawings and references thereto, duly an- 
nexed to said letters patent when the same were issued and made a 
part thereof, as by the said original letters patent, ora duly authen- 
ticated copy thereof, in court to be produced, will fully appear. 

And your orator further shows unto your honors that afterwards, 
to wit, on the sixth day of August, 1872, your orator, said Lacey 
joining with him, for good and lawful cause, surrendered said last- 
mentioned letters patent to the Commissioner of Patents, and duly 

made application for new patents to be issued for the 

2 same inventions, and accompanied such application with a 

corrected description and specification and with the requisite 
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drawings, and in all respects complied with the acts of Congress in 
such case made and provided; whereupon, on the sixth day of 
August, eighteen hundred and seventy-two, new letters patent in 
two divisions for the same inventions last mentioned were, in ac- 
cordance with law, duly granted, issued, and delivered to your ora- 
tor for the residue of said term of seventeen years; that said last- 
mentioned letters patent were severally issued in accordance with 
and in due form of law, under the seal of the Patent Office of the 
United States, signed by the Secretary of the Interior and counter- 
signed by the Commissioner of Patents, and bear date the day and 
year last aforesaid, and were numbered and designated as reissue 
No. 5026, division A, and reissue No. 5027, division B, and that 
there was by said last-mentioned reissued letters patents secured to 
your orator, his heirs, executors, administrators, and assigns, for the 
term of seventeen years from the twenty-ninth day of August, 
eighteen hundred and seventy-one, the full and exclusive right of 
making, using, and vending to others to be used, said original im- 
provements and inventions in metallic bushings for bungs of casks, 
etc., and in wrenches for operating the same; that a legal corrected 
description and specification of each of said original improvements 
and inventions contained in said reissued letters patent is given in 
the words of the said inventors in a certain schedule, accompanied 
by drawings and written references thereto, which was in due form 
of law annexed, respectively, to said reissued letters patent at the 
time the same were issued and made a part thereof, as by said last- 
mentioned reissued letters patent or duly authenticated copies 
thereof, to be produced as the court shall direct, will fully appear. 
And your orator further shows unto your honors that afterwards, 
to wit, on the 17th day of June, 1879, your orator—said Lacey join- 
ing with him—for good and lawful cause, surrendered said last- 
mentioned reissue, 5025, letters patent to the Commissioner of Pat- 
ents, end duly made application for a new patent to be issued for 
the same invention, and accompanied such application with a cor- 
rected description and specification and with the requisite drawings, 
and in all respects complied with the acts of Congress in such case 
made and provided; whereupon, on the seventeen day of June, 
eighteen hundred and seventy-nine, new letters patent for the same 
invention last mentioned were, in accordance with law, duly granted, 
issued, and delivered to your orator for the residue of said term of 
seventeen years; that said last-mentioned letters patent were issued 
in accordance with and in due form of law, under the seal of the 
Patent Office of the United States, signed by the acting Secretary of 
the Interior and countersigned by the Commissioner of Patents, 
and bear date the day and year last aforesaid, and were numbered 
and designated as reissue No. 8759; and that there was by said last- 
mentioned reissued letters patent secured to your‘orator, his heirs, 
executors, administrators, and assigns, for the term of seventeen 
years from the twenty-ninth day of August, eighteen hundred and 
seventy-one, the full and exclusive right of making, using, and 
vending to others to be used, said original improvement and inven- 
tion in metallic bushings for the bungs of casks, ete.; that a legal 
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3 corrected description and specification of said original improve- 
ment and invention contained in said reissued letters patent 
is given in the words of the said inventors in a certain schedule 
accompanied by drawings and written references thereto, which was 
in due form of law annexed to said reissued letters patent at the 
time the same were issued and made a part thereof, as by the said 
last-mentioned reissued letters patent or a duly authenticated copy 
thereof, to be produced as the court shall direct, will fully appear. 

Your orator further shows, on information and belief, not only 
that the form of bung bush described and claimed in said reissue 
8759 was not known or used prior to the invention thereof by said 
Lacey and your orator, but that no form of metallic lining for bung- 
holes had been successfully reduced to practice, though the same has 
been repeatedly attempted, and that said Lacey and your orator not 
only invented said bush as described, but successfully reduced the 
same to practice, and your orator by his personal efforts and the 
efforts of those acting under him, has largely manufactured and 
brought the same into general use throughout the United States, 
and the same is the only bung bush in use, and is of great value to 
the public, and has remained in the exclusive possession of your 
orator and those holding under him, to the great benefit of the pub- 
lic, and great pecuniary gains have resulted and are still resulting to 
your orator from the said patent right and the manufacture and sale 
of bung bushes under the same. 

Your orator further shows that said invention is designated, 
adapted, and used more especially for beer barrels or casks contain- 
ing beer or other fermented liquor, and that your orator and said 
Lacey first applied and introduced said bung bushing into public 
use in the fall of 1869, having prior to that time spent much time, 
labor, and expense in experimenting with and adapting and perfect- 
ing said bung bushing for this use, and in devising a wrench by 
which said bushing might be applied to the cask as designated for 
use, and that since 1869 your orator has continuously manufactured 
and sold said bushings and wrenches and has supplied the same to 
nearly every brewer in the United States, and is now so engaged, 
and is and has been fully prepared to supply the great demand for 
the same. 

Your orator further shows that Eilbert Schumaker and William 
Johnson in 1872 infringed said reissue 5026 by making and using 
a core wrench without the V projection specified in said patent with 
which to make the engagement of the wrench with the bush to 
screw in the bushes which did not have the notch in the flange, and 
for the doing of these things your orator, about December 9th, 1872, 
filed his bill of complaint in the United States circuit court for the 
‘eastern district of Wisconsin against said Schumaker & Johnson 
for an infringement of said reissue 5026, and they appeared and de- 
fended said suit, and set up that Chas. G. Stiefel, of St. Louis, Mis- 
souri, had publicly used substantially the same thing and applied 
metallic bung bushings to the bungs of barrels prior to any inven- 
tion and application thereof by your orator and said Lacey, and 
setting up the defendant’s own patent and the state of the art gen- 
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erally relating to bung bushes and wrenches; that issue was joined 
on all of said matters in said suit, and proofs were taken and said 

“ause was brought to a hearing on or about the 25th of Feb- 
4 ruary,.1874, and the proofs were then submitted and the 

cause argued before the Honorable Thomas Drummond, judge 
of said court, and taken under advisement by him until about March 
7th, 1874, when he rendered his decision sustaining said patent and 
finding the defendants’ said wrench to be an infringement, and re- 
ferring said cause to the master in chancery of said court to ascer- 
tain the plaintiff's damages; that on said reference the number of 
such wrenches made by the defendants and the number of. such 
bushes without the notch in the flange which had been inserted by 
them, the defendants, were shown, and on or about October 5th, 1874, 
said master made his report, showing $3,753.60 damages to the com- 
plainants, to which report the defendants filed exceptions and also 
filed a petition for a rehearing of said cause, which said exceptions 
and petition for rehearing were heard by the court on or about No- 
vember 7th, 1874,and overruled, and said report was confirmed and 
a decree entered in said cause against the defendants for the amount 
of said damages and costs of suit, and the defendants were perpetu- 
ally enjoined from making, using, or selling any’ more of such 
wrenches. 

Your orator further shows that prior to the bringing of said suit 
against Schumaker & Johnson he had been advised by counsel 
learned in the law and was of the opinion and belief that his said 
reissued patents were entitled to a construction which would include 
the core wrench when used in connection with other means than the 
V projection described in the patent for making the connection with 
the bush to screw it in, and would include and cover the bush when 
made without the notch in the flange, and the court, on the hear- 
ing and trial of said cause, was of the same opinion. 

Your orator further shows that George W. Gillett and the American 
Bung Bush Co., and also the Downer & Bemis Brewing Company, 
infringed said reissued patent in the northern district of Ulinois by 
making, selling, and using bung wrenches with still another device 
than the V projection, and different from the one used by Schumaker 
& Johnson, and making, selling, and using bung bushes without the 
notch in the flange; and your orator brought a suit against said 
Gillett and the American Bung Bush Company and also against the 
said Downer & Bemis Brewing Company, during the year 1874, in 
the United States circuit court for the northern district of I]linois, on 
both of the said patents reissued—5026 and 5027—for said infringe- 
ments, in which suits said Gillett and the American Bung Bush 
Company, the defendants in one, and the Downer & Bemis Brewing 
Company, the defendants in the other, appeared and answered and 
contended, among other things, that your orator’s invention as set 
forth in said reissue 5027 was limited to the bush having the noteh 
in the flange, and also contended that said bush was old and was 
known to and publicly used by Chas. G. Stiefel, of St. Louis, Mis- 
souri, prior to the invention thereof by your orator and said Lacey 
and more than two years before their application for letters patent 
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therefor, and that the same was shown in United States letters patent 
to Walter Calhoun, to D. F. Fetter, to Lichtenstandt and Pentlarge, 
to J. Ruegg, and to Kenyon and Menzies, all prior to the invention 

of your orator and said Lacey. On issue joined in said suits 
5 on all of said matters of defense proofs were taken and a hear- 

ing was had on the pleadings and proofs, at which able coun- 
sel appeared for the defendants and urged upon the court all of said 
matters of defense, and the court, upon consideration thereof, found 
for your orator in both of said causes and held that the bush made 
by the defendants having the notch omitted from the flange was an 
infringement upon said reissue No. 5027, as was contended for by 
your orator. 

Your orator further shows that from the time of the decision in the 
circuit court in the Schumaker and Johnson case the public generally 
had acquiesced in the construction which was claimed for said re- 
issue 5029 by your orator and his counsel and sustained by the court 
in said cause, to the effect that it covered the bush either with or 
without the notch in the flange down to winter of 1877-’8, during 
which time your orator continued to make and supply the demand 
for such bushes, and that his exclusive right in the premises was 
generally acquiesced in; but your orator shows that the said Schu- 
maker & Johnson case was taken by appeal to the supreme court, 
and by them decided in the winter of 1877-’8, and by the dictum of 
their decision the supreme court indicated that the claim of said re- 
issue 5027 covered only the bush having tne notch in the flange, 
and that they would not sustain the view taken of said reissue by 
the circuit court, from which it appeared that the claim of said re- 
issue was defective and insufficient to cover the real invention of 
your orator as therein shown, and your orator thereupon without 
delay surrendered said reissue 5027 and obtained this reissue, 8759, 
as hereinbefore stated. 

Your orator further shows that in his application for said reissue 
8759 the primary examiner in the Patent Office cited the following 
patents as each severally meeting the claim: United States patent to 
C. C. Stremme, No. 76779, of April 14, 1868; to Walter Calhoun, No. 
$5908, of January 19, 1869; to Lichtenstadt & Pentlarge, No. 
202,285, of April 16, 1870; to Kenyon & Menzies, No. 38830, of 
June 19, 1863; to Summerfield, No. 47877, of May 23, 1866; to D. 
F. Fetter, No. 62189, of February 19,1864, and to D. F. Fetter, No. 
91618, of June 22,1869; and English patent to Thompson, No. 1878, 
of 1863, and to Taylor, No. 1955, of 1864; upon which the exam- 
iner rejected the claim and application, and required the claim to 
be narrowed and restricted. He also rejected the claim for the bush 
with a notch in the flange because there was found in the Patent 
Office the patent of J. Miller, No. 63076, of March 19,1867, showing 
a bush with two notches in the flange ; but your orator finally took 
an appeal from said examiner on the claim as it now appears in 
said reissue 8759 to the board of examiners-in-chief of the Patent 
Office, and said board, upon an examination of all said matters, re- 
versed the action of the primary examiner and allowed said appli- 
cation and claim. 
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Your orator further shows that the novelty and originality of the 
said invention and the validity of said reissue 8759 have been con- 
tested in the United States circuit court for the northern district of 
Illinois and sustained ; that subsequent to the date of said reissue 
8759 Crane Brothers Manufacturing Company of Chicago in- 
fringed upon the same by making and selling bung bushes the 

same as the bung bushes hereinafter complained of as made 

6 by the defendant in this cause, and your orator brought suit 
against said Crane Brothers Manufacturing Company in the 
United States circuit court for said northern district of Illinois, in 
which suit said company appeared and answered and set up that 
said reissue 5027 was not surrendered for good and lawful cause, 
and that said reissue 8759 is not for the same invention as said 
original patent 118,617, nor for any distinct part of the thing therein 
patented, and averred and claimed that said reissue 8759 was there- 
fore void; and also set up that said reissue had been unlawfully en- 
larged and made to cover things not included in said original patent. 
, Said answer also averred want of novelty and invention in the bush 
claimed in said reissue 8759, and set up English patent to Taylor, 
No. 1955, of 1864; English patent to Hurrell, No. 648, of 1867; 
United States patents to Miller, No. 63076, of March 19, 1867; to 
Kenyon & Menzies, No. 38830, of June 9, 1863; to C. C. Stremme, 
No. 76670, of April 14, 1868; to D. F. Fetter, No. 62189, of Febru- 
ary 19, 1867, and to T. B. Smith, No. 24827, of July 19, 1859; and 
also that the same bush had been known to and used by G. V. Brecht 
and ©. G. Stifel, of St. Louis, Missouri, and by D. F. Fetter at New 
York city ; on all of which matters issue was joined and proofs taken, 
and said original patent 118,617 and reissue 5027 and the file 
wrapper and contents in the matter of said application for said re- 
issue 8759 were put in evidence on the question of identity of in- 
vention as between the original and the reissued patents and the 
legality of said reissue 8759; and a hearing was had at which able 
counsel appeared for the defendants and urged upon the court all 
of said matters of defense set up in their answer, and especially that 
said reissue had been unlawfully enlarged and made to cover things 
not included in said original patent, the invalidity of said reissue 
for want of identity of invention with the original, the illegality of 
the surrender and cancellation of said reissue 5027, and the want of 
novelty in said bush as compared with the English and United 
States patents cited and set up in their answer; and the court, on 
such hearing, upon consideration of all of said matters of defense, 
found said reissue 8759 to be a good and valid patent, and sustained 
and upheld the same, and a final decree has been entered in said 
cause on said finding, awarding a perpetual injunction, restraining 
said defendants from further infringing said reissue 8759 during 
the term thereof, and the said defendants have since acquiesced 
in said decree and have taken a license under said reissue and paid 
your orator five hundred dollars for his damages, and in addition 
thereto his costs of suit, and have since paid your orator large sums 
for license fees under said license, and are still making monthly re- 
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ports to your orator and payment of royalty thereon for all of such 
bushes madeand sold by them. 

Your orator further shows that the said reissue 8759. has been in 
litigation in New York city; that suit was brought by your orator 
against Albert Zoller, of New York city, for making and selling 
bushes in infringement of the same; that the said Zoller appeared 
and defended said suit for a time, and set up all the matters herein- 

before specified and others, and took a large amount of testi- 
7 mony, but developed nothing new by way of defense, and 

finally offered to settle and did settleand abandon his de- 
fense and has since acquiesced in your orator’s rights under said 
patent, he having suffered your orator to take a perpetual injunc- 
tion against him. | 

Your orator further shows that [saac G. Johnson & Company, of 
Spuyten Duyvil, New York, also infringed upon said patent reissue 
8759, and your orator brought suit against them therefor; that said 
Johnson & Company appeared and answered in said suit, but sub- 
sequently settled with your orator, and have withdrawn their an- 
swer and suffered a default to be taken against them with perpetual 
injunction, and are now paying a royalty of between three and four 
cents upon each bush made and sold by them for the privilege of 
making said bushes. - 

Your orator further shows that since obtaining the said reissue 
8759 Eilbert Schumaker, one of the defendants in said suit that was 
appealed to the supreme court, infringed the same, and your orator 
brought suit against him in the United States circuit court for the 
northern district of Illinois and obtained an injunction by default, 
and said Schumaker has acquiesced in the same and quit the manu- 
facture of said bushes, and also the sale of the same. 

Your orator further shows that Messrs. Barlow & Condict, of New- 
ark, New Jersey, also commenced the manufacture of bung bush 
after the supreme court decision in the Schumaker and Jolinson 
case, and had invested largely in machinery adapted especially for 
the same, and on being advised of said reissue and threatened with 
suit abandoned the manufacture of said bushes in 1880 and have 
since not made any, in deference and acquiescence to your orator’s 
rights under said reissued patent. 

And also that one Bump and one Bullock, of Rochelle, Illinois, 
who were engaged in the manufacture since the date of said reissue, 
have quit the manufacture of the same and wholly acquiesced in 
your orator’s exclusive rights under said patent reissue 8759. 

Your orator further shows, on information and belief, that the 
defendant herein begun the manufacture, sale, or use of said bung 
bushes subsequent to the date of said reissue 8759, and since the 
decision of the supreme court in the Schumaker and Johnson case. 

And your orator further shows unto your honors that since the 
17th day of June, 1879, and at divers times and occasions between 
that time and time of filing this your orator’s bill of complaint, the 
defendant herein, Paul Weidner, at Detroit, in the eastern district 
of Michigan, and elsewhere in the United States, well knowing the 
premises, and without any legal assignment, grant, or license there- 
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for,and in defiance of your orator’s patent rights aforesaid, has 
made and constructed ur caused to be made and constructed for use 
and has sold and is now making, constructing, using, and selling large 
numbers of bung bushes substantially like and upon the plan and 
rinciple and in imitation of and embracing in each of said bung 
ree either the whole or one or more of the said inventions and 
improvements contained in said reissued letters patent No. 8759, as 
your orator is informed and believes, and the said defendant persists 
in so doing and refuses to desist, although warned and requested so 
to do, whereby great injury has resulted to your orator and great 
gains and profits to a large sum of money have accrued to 
8 the said defendant from the use of your orator’s exclusive 
rights, the full amount of which is unknown to your oraior, 
but which in equity belong to your orator and should be accounted 
for by the said defendant as damages to your orator and paid over 
to your orator as the avails of his exclusive rights aforesaid and 
profits and gains which your orator would have derived from his 
said patent rights but for the unlawful acts of the said defendant. 

To the end, therefore, that the said defendant may, if he can, show 
why your orator should not have the relief herein prayed, and may, 
but without oath, an answer on oath being hereby expressly waived, 
and according to the best and utmost of his knowledge, remem- 
brance, information, and belief, full, true, direct, and perfect answer 
make to all and singular the premises, and that he may be decreed 
to account for and pay over to your orator all gains and profits real- 
ized by him, and also the damages suffered by your orator from 
the unlawful making, using, or vending the improvements vested 
in your orator as aforesaid, and that your honors shall increase the 
actual damages suffered by your orator to a sum equal to three 
times the amount of actual damages suffered under the circumstances 
of the willful and unjust infringement by said defendant as herein- 
before set forth, and that the defendant may be perpetually restrained 
by an injunction to be issued out of this honorable court from mak- 
ing, using, or vending any bung bushes containing the improve- 
ments and inventions secured as aforesaid to your orator or any 
material part thereof; and that your orator may have such other 
and further relief as equity may require and to your honors may 
seem meet ; : 

And your orator prays also for a provisional or preliminary in- 
junction restraining the defendant according to the prayer of this 
bill until the further order of the court— 

May it please your honors to grant unto your orator a writ of in- 
junction conformable to the prayer of this bill until the further 
order of this court, and also a writ of subpcena directed to the said 
defendant, Paul Weidner, and commanding him, at a certain time 
and under a certain penalty, to appear before your honors in this 
court, then and there to answer unto this bill of complaint and to 
abide by and perform such decree as the court shall make in the 
premises ; and your orator will ever pray, ete. 

: GEORGE B. CORNELL. 

MERRIAM & WHIPPLE, 

Solicitors and of Counsel for Complainant. 
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Endorsed : 2909. United States circuit court, eastern district of 
Michigan. George b. Cornell vs. Paul Weidner. Bill of complaint. 
Filed in clerk’s office April 30, 1884. Walter S. Harsha, clerk. 


Q Subpa 1d. 


Circuit Court of the United States of America for the Sixth Cireuit 
and Eastern District of Michigan, Sitting in Chancery. 


The President of the United States of America to Paul Weidner, of 
the city of Detroit, who is a citizen of the State and resident of the 
eastern district of Michigan : 

You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern 
district of Michigan, sitting in chancery, before the judges thereof, 
at the district court-room, in the city of Detroit, on the first Monday 
of June next ensuing, then and there to answer unto a bill of com- 
plaint exhibited against you as defendant by George B. Cornell, of 
the city of Chicago, in the State of Illinois, and who is a citizen of 
said State, as complainant; and this you shall in nowise omit under 
the penalty of one thousand dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 50th day of April, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the one hundred and eighth. 


[SEAL. | WALTER 8S. HARSHA, Clerk. 


MemMorRANDUM.—The above-named defendant is required to enter 
his appearance in this suit with the clerk of this court, at his office, 
in the city of Detroit, on or before the day on whieh this writ of 
subpoena is returnable; otherwise the bill of complaint in this cause 
will be taken pro confesso against said defendant. 


WALTER 8S. HARSHA, Clerk. 


EASTERN District of MICHIGAN, 88: 


I hereby certify and return that on the 5th day of May, A. D. 
1884, I served the within writ on Paul Weidner, defendant within 
named, at Detroit, in said district, by delivering to him personally 
a true copy thereof; also exhibiting this writ with the seal of the 
court impressed thereon, said copy having like memorandum ap- 
pended thereto as is hereto appended. 

S. S. MATTHEWS, 
U. S. Marshal, 
By A. 8. MATTHEWS, Deputy. 
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Endorsed: No. 2909. Circuit court of the United States for the 
sixth circuit and eastern district of Michigan. In chancery. George: 
B. Cornell vs. Paul Weidner. Subpcena. Filed in clerk’s office 
May 6, 1884. Walter S. Harsha, clerk. 


10 Security for Costs. 


UnitTeD STATES OF AMERICA, | 


>» 


te np gree P 88 : 

Eastern District of Michigan, § 

Circuit Court, June Term, A. D. 1884. In Chancery. 
GEORGE B. CoRNELL vs. PAUL WEIDNER. 


We enter ourselves security for costs in this cause, and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court; and in default of payment 
by the complainant of any costs ordered or adjudged to be paid by 
him hereby agree and stipulate that execution may issue against 
my property for any costs taxed against us. 

Dated this 29th day of April, A. D. 1884. 

MERRIAM & WHIPPLE. 


Endorsed: 2909. Circuit court United States, eastern district of 
Michigan. George Bb. Cornell vs. Paul Weidner. Bond for costs. 
Filed April 30, A. D. 1884. Walter 8S. Harsha, clerk. 

11 Security for Costs. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. 


GEORGE B. CoRNELL vs. PauL WEIDNER. 
We hereby become security of all costs to which the defendant 
may become entitled in the above cause. 
May 20, 1884. 
| GRIFFIN & WARNER. 
Endorsed: 2909. U.S. circuit court. George B. Cornell vs. Paul 


Weidner, security for costs. Filed in clerk’s office May 20, 1884. 
Walter S. Harsha, clerk. 
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12 Precipe for Defendant's Appearance. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


GEORGE B. CorNELL vs. PAUL WEIDNER. 


To the clerk of said court: 
Please enter the appearance of the defendant in the above-entitled 
cause by me as his solicitor. 
Yours, GEO. H. LOTHROP, 
Solicitor for Defendant. 
Detroit, 24th May, 1884. 
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Endorsed: 2909. U.S. circuit court, FE. dist. of Mich. In equity. 
George B. Cornell vs. Paul Weidner. Entry of appearance of defend- 
ant. Filed in clerk’s office May 24th, 1884. Walter S. Harsha, 
clerk. 

13 Entry of Defendant’s Appearance. 
In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 
In the Case of Grorce B. CorNELL vs. Pau WEIDNER. 
May 24, 1884. 

On reading and filing a pracipe signed by George H. Lothrop, 
solicitor for defendant, it is ordered that the appearance of said de- 
fendant be, and the same is hereby, entered. 

WALTER 8S. HARSHA, Clerk, 
By JNO. GRAVES, Dep’y Clerk. 


14 Plea. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


GEORGE B. CorNELL vs. PAUL WEIDNER. 


The plea of the defendant, Paul Weidner, to the bill of complaint 
of the complainant, George B. Cornell. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill 
of complaint mentioned and contained to be true in such sort, man- 
ner, and form as the same are therein set forth and alleged, for 
plea to the whole of said bill, says— 

1. That, as he is informed and believes, the drawings and specifi- 
cations of the original and reissued letters patent mentioned in said 
bill of complaint and numbered 118,617, 5027, and 8759, granted 
to the said complainant and John Lacey, were in the wordsand figures 
set forth in the printed copies thereof annexed to this plea. 

2. That the invention described and claimed in said original 
letters patent was the combination of a bung bush having a notch 
in the flange thereof with a wrench having a projection adapted 
to engage with the notch in the flange of the bush and having a 
core to fit within the bush and steady the wrench. 

3. That the invention described and claimed in the reissued 
patent No. 5027 was ascrew-threaded bung bushing having a notch 
in the flange thereof to permit the use with such bushing of a wrench 
such as was shown and described in said original patent. 

4. That said reissued letters patent No. 8759 is for a different in- 
vention from that described and claimed in either the original or 
reissued letters patent hereinbefore named. 

5. That at and after the date of said reissued patent No. 5027 
bung bushing in all respects like the one shown and described in 
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said original patent, except that they had no notch in the flange, 
were openly and extensively used in the United States, and this 
defendant believes that said reissue No. 8759 was obtained solely to 
expand the claims of said reissue No. 5027 and thereby cover and 
monopolize the use of bushings not covered by the claims of said 
reissued patent. 

Wherefore this defendant doth plead in bar to the whole of said 
bill that said reissued patent No. 8759 is not for the same inven- 
tion as said original patent, was issued in violation of the statute, 
and is void, and prays the judgment of this honorable court 
whether he should be compelled to make any further answer to 
said bill of complaint,and prays to be hence dismissed with costs. 

P. WEIDNER. 

GEO. H. LOTHROP, 

Sol’r for Defendant & of Counsel. 


15 EASTERN District oF MICHIGAN, |... 
County of Wayne, ho 


Paul Weidner, being duly sworn, deposes and says that he is the 
defendant in the above-entitled cause; that the foregoing plea is not 
interposed for delay, and that he believes that the same is true in 
point of fact. 

P. WEIDNER. 


Sworn to and subscribed before me this twenty-fourth day of May, 
A. D. 1884. 
SUMNER COLLINS, 
Notary Public, Wayne County, Michigan. 


I hereby certify that, in my opinion, the foregoing plea is well 
founded in point of law. 
GEO. H. LOTHROP, 
Counsel for Defendant. 
SUMNER COLLINS. [seAz.] 


(Here follows diagram marked p. 16.) 
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Joun Lacey and GrorGe B. Cornett, of Chicago, Illinois; said 
Lacey assigns his right to said Cornell. 


Improvement in Combined Bushes and Wrenches for Bungs. 
Specification forming part of Letters Patent No. 118,617, dated Au- 
gust 29, 1871. 


To all whom it may concern: 

Be it known that we, John Lacey and George B. Cornell, of Chi- 
ago, county of Cook and State of Illinois, have invented a new and 
valuable improvement in metallic bushings for the bungs of casks, 
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&ec., and in wrenches for operating the same; and we do hereby de- 
clare that the following is a full, clear, and exact description of the 
construction and operation of the same, reference being had to the 
annexed drawing making a part of this specification, and to the 
letters and figures of reference marked thereon. 

Figure 1 is a bottom view of the wrench. Fig. 2 is a top view of 
the bushing; and Fig. 3 is a longitudinal section, showing the ap- 
plication of the wrench to the bushing. 

Our invention has relation to means for protecting the bungs of 
casks, &c.; and it consists in an improvement in metallic bushings 
for lining the bungs, and in a wrench for turning said bushing, 
which is east with a screw-thread, into the bung-hole. 

a of the drawing designates the bushing—a tapering thimble or 
ring of metal, provided with a flanch, b, at its 1: arger end, and hav- 
ing a screw-thread, c, on its outer surface, which screw-thread is cast 
on the bushing in the mold, and is capable of immediate use with- 
out other finishing. The flanch } is rounded off at its edge, and is 
provided at some point in its extent-with a V-shaped notch, d, ex- 
tending in to the screw-thread. E represents the wrench-bar, con- 
sisting of the slotted plate e¢ and the shank f. The metal of the 
shank, at its junction with the plate, forms a downward V-shaped 
projection, /, whose point extends forward toward the center of the 
plate e. F represents a tapering core of metal, adapted to fit the 
bung-bushing a, and secured to the plate e by means of the bolt h 
and its nut. This core is made separable from the wrench-bar, in 
order that, by providing a number of cores of different sizes, the 
same wrench may be used for bushing of different diameters. Pro- 
vision is also made, by the slot &, for moving the bolt toward the 
angular projection 1, which becomes necessary when a smaller core 
is substituted for a larger one. 

The wrench is applied by inserting ‘the core into the opening 
through the bushing, and turning it until the projection / falls into 
the notch d. By means of the core the bachibis is kept steady, and 
is readily prevented from assuming an ob lique position in the bung- 
opening; at the same time the operator is enabled to get a better 
hold on the bushing than by means of the wrenches in common 
use, which are apt to slip from their seats when used on such diffi- 
cult work as turning a rough-cast screw into place. 

wing we cate as our invention, and desire to secure by letters 
pate nt, 

The ae ation, with the notched bung-bushing a of the wrench, 
consisting of the bar E h: aving the slotted plate e ‘and angular pro- 
jection J, ‘and the removable core F, substantially as specified. 

JOHN LACEY. 
GEORGE B. CORNELL. 
Witnesses: 
x H. FROST. 
WM. C. HASTINGS. 


(Here follows diagram marked p. 18.) 
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JoHN Lacey and GeorGce B. Cornet, of Chicago, Illinois; said 
Lacey assignor to G. b. Cornell. 


Improvement in Bushes for Bungs. 


Specification forming part of Letters Patent No. 118,617, dated August 
29, 1871; Reissue No. 5027, dated August 6, 1872. 


Division B. 


To all whom it may concern: 

se it known that we, John Lacey and George Bb. Cornell, of Chi- 
ago, in the county of Cook and State of Illinois, have invented a 
new an improved metallic bushing for the bungs of barrels, casks, 
&e.; and we do hereby declare the following to be a full, clear, and 
exact description thereof, which will enable others skilled in the art 
to which the said invention appertains to make and use the same, 
reference being had to the accompanying drawing forming part of 
this specification, in which 

Figure 1 is a top view or plan of a bushing embodying the said 
improvement, and Fig. 2 is a vertical central section of the same. 

Similar letters of reference indicate like parts in both figures of 
the drawing. 

The said invention relates to means for protecting the bungs of 
barrels, casks, &c.; and the improvement consists in a metallic bush- 
ing for lining the periphery of the aperture, the arrangement of 
which will be more fully understood by the following description : 

In the drawing, A represents the bushing proper, which consists 
of an annular ring of metal. This ring is made tapering on both 
its outer and inner sides, as shown in Fig. 2, and is screw-threaded 
upon its outer side, by which means the same is secured within the 
aperture in the cask. This thread may be formed by a suitable 
tool, or may be formed in the mold, as found most advantageous. 
The larger end of the said ring is provided with a flange, B, the outer 
surface or periphery of which is made in an ovolo shape, and is pro- 
vided with a V-shaped notch, d, which extends inward to a point 
near the body of the ring, as shown in Fig. 1. The object of this 
notch is to allow a suitable wrench, adapted for the purpose, to en- 
gage therewith, whereby the said bushing may be turned into place 
without the wrench slipping from its seat, as would be the case with 
a bushing having a smooth surface. It will be observed by refer- 
ence to the drawing that the aperture in the bushing is made larger 
at the end uniting with the flange than that of the opposite end, 
the object being to allow the stopper or bung to be more readily 
introduced, also to insure a more perfect fit by compressing the 
stopper as it is driven into place. [t will also be observed that the 
outer side of the said ring or bushing is larger at the end uniting 
with the flange than the opposite end, the object being to allow the 


J. LACEY & G. B. CORNELL, 


No. 8,759. 


Said LACEY assignor to said CORNELL. 


Bush for Bung. 


Reissued June 17, 1879. 
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~~ 


same to be more readily introduced into the aperture in the cask 
and to form its own thread in the wood as it is turned into place, 
thereby insuring a tight joint. 

Having thus described our invention, we claim— 

The screw-threaded metallic bung-bushing, made tapering upon 
both its outer and inner sides, and provided with the flange B hav- 
ing the V-shaped notch d, as and for the purpose described. 

JOHN LACEY. 
GEO. B. CORNELL. 
Witnesses : 
J. W. MERRIAM, 
N. H. SHERBURNE. 


(Here follows diagram marked p. 20.) 
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Jonn Lacrty and GrorGce B. Cornett, of Chicago, Illinois; said 
Lacey assignor to said Cornell. 


Improvement of Bushes for Bungs. 


Specification forming part of Letters Patent No. 118,617, dated August 
29, 1871; Reissue No. 5027, dated August 6, 1872; Reissue No. 
8759, dated June 17, 1879; application filed November 2, 1878. 


To all whom it may concern: 

3e it known that we, John Lacey and George B. Cornell, of Chicago, 
in the county of Cook and State of Illinois, have invented a new and 
improved metallic bush for bung-holes of barrels, casks, &c.; and we 
do hereby declare the following specification to be such full, clear, and 
exact description thereof as will enable others skilled in the art to 
which our said invention appertains to make and use the same , ref- 
erence being had to the accompanying drawings, forming part of 
such specification, in which— 

Figure 1 is a top or plan view of a bush embodying our said im- 
provement, and Fig. 2 a vertical central section of the same. 

Our invention relates to bushings for barrels; and consists of a 
short metallic tube in exterior form in shape of the frustum of a 
cone, slightly tapering. The outer surface is screw-threaded, to adapt 
it to be screwed forcibly into the bung-hole of the barrel, and to be 
held securely in place by the contact of the surfaces. The larger 
end of this tubeis provided with an annular flange projecting out- 
wardly, and adapted to rest, when the bushing is screwed to its place 
in the hole of the barrel, snugly upon the outer surface of the stave. 
The interior surface of the bushing is also made in the form of a 
frustum of a cone, and tapers uniformly from the exterior or flanged 
to the inner end of the bushing. This surface is made smooth and 
unbroken, and extends in such form quite through from one end of 
the bushing to the other, so that the wooden or compressible plug or 
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bung to which it is adapted may have a ready and unobstructed en- 
trance, and may pass, if necessary, beyond the inner end of the 
bushing, and have a uniform bearing-surface throughout the entire 
length of the bushing. 

We are aware that metallic bushings have been heretofore shown 
having an exterior threaded surface, tapering toward the inner end 
of the bushing, and an interior surface, also tapering toward the 
inner end, said interior surface having been either cut with slots or 
formed at the outer end with an annular recess, or having at the 
interior end inwardly projecting lips, these devices of the bush being 
adapted for use with metallic bungs. 

Bushings so constructed we have never invented and do not desire 
to claim; nor do we desire to be understood as claiming a metallic 
bung-bush having at one end a flange, and tapering from its flanged 
end inwardly along both its plain interior and its screw-threaded 
exterior surfaces toward its smaller end, except when such interior 
surface is made unbroken, unobstructed, and uniformly tapering 
from end to end of the bush, and is thereby adapted to receive and 
hold a wooden or compressible bung. 

- Having thus described our invention, what we claim as new, and 
desire to secure by letters patent, is— 

A metallic bushing for the bung-holes of barrels, made with a 
flange adapted to rest on the outer surface of the stave, and with an 
exterior threaded and an interior smooth surface, both tapering from 
the flanged to the interior end, said inner surface being unbroken 
and unobstructed, and tapering uniformly from one end of the bush- 
ing to the other, as and for the purpose set forth. 

JOHN LACEY. 
' GEORGE G. CORNELL. 

Witnesses : 

MARCELLUS H. PITTS. 
FLORISON D. PITTS. 


22 Replication. 


In the United States Circuit Court, Eastern District of Michigan. 
June Term, A. D. 1884. In Chancery. 


TEORGE B. CORNELL vs. PAUL WEIDNER. 
GEORGE B. CoRNELL vs. PAUL WEIDNEI 


The replication of George B. Cornell, complainant, to the plea of 
Paul Weidner, defendant. 


This repliant, saving and reserving to himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies of 
the said pleaof the said defendant, for replication thereunto says that 
he will aver, maintuin, and prove his bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
said plea of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by this repliant, without this, that any other mat- 


aI em a 


GEORGE B. CORNELL VS. PAUL WEIDNER. 17 


ter or thing whatsoever in the said plea contained material or 
effectual in the law to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true, and which matters and things this repliant is 

ready to aver, maintain, and prove as this honorable court shall 
teens t, and humbly prays as in and by his said bill he has already 
prayed. 

MERRIAM & WHIPPLE anp 
GRIFFIN & WARNER, 


Solicitors for Complainant. 


Endorsed: 2909. United States circuit court, eastern district of 
Michigan. George B. Cornell vs. Paul Weidner. Replication. Filed 
this 5th d: ay of July, A. D. 1884. Walter S. Harsha, clerk. 


23 A rgqued and Submitted. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court-room, in the city of Detroit, on Thursday, the 
twenty-third day of October, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honorable Henry b. Brown, district judge. 


GEORGE B. CoRNELL 
vs. -In Equity. 
Paut WEIDNER. )} 


This cause coming on for hearing on this day is argued by Mr. 
Merriam for complainant and Mr. George H. Lothrop for defend- 
ant, and submitted. 


24 Order Overruling Plea, & 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court- -room, in the city of Detroit,on Monday, the 
twenty-seventh day of October, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honorable Henry B. Brown, district judge. 


GEORGE B. comes O 
vs. n Equity. 
PAUL WEIDNER. ( 


This cause, having been heretofore heard and submitted upon the 
defendant’s plea filed to the complainant’s bill, and due deliberation 
having been thereupon had, it is by the court now here ordered that 
the said plea be, and the same is hereby, overruled, with leave to the 
defendant to file his answer on or before the first Monday in Decem- 
ber. It is further ordered that the case be argued on its merits be- 
fore a fuil bench, with liberty to reargue the question raised by the 
plea. 


o—24{) 
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25 Opinion of District Judge. 


. Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


GEORGE B. CorRNELL vs. PAUL WEIDNER. 


Had the issue tendered by the plea in this case been originally 
presented to this court 1 should have been disposed to hold the plea 
to be good, upon the authority of Schumaker vs. Cornell, 69 U.S., ’» 
555; Johnson v. R. R. Co., 105 U. S., 545, and James v. Campbell, 
104 U.S., 370, as it seems to me the omission of the notch is a ma- 
terial expansion of the original claim; but it is averred in the bill 
and legally admitted by the plea that this reissued patent was ad- 
judged to be valid by the learned and experienced circuit judge of 
the 7th circuit in a case arising in the northern district of Illinois,’ 
wherein the question was distinctly presented by the pleadings and 
decided by the court. This decision was pronounced after the opinion 
of the Supreme Court had been published in Schumaker v. Cornell. 
Its correctness appears also to have been acquiesced in by various 
parties who have been prosecuted in other districts for infringement 
of the plaintiff’s patent. 

Under these circumstances I deem it my duty to defer to the opin- 


ion of Judge Drummond, to overrule this plea, and to give the de- | 
fendant until the December rule day to file his answer. I shall, , 


however, direct the case to be argued upon its merits before a full 
bench, with liberty to reargue the question raised by the plea. 


Endorsed: 2909. Cornell vs. Weidner. Opinion of Judge Brown. 
Filed Oct. 27, 1884. Walter S. Harsha, clerk. 


26 Transcript from Files, Reissue No. 8759. 
Old pat.; 1 ds.; $30, check. 


DePpARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : > 

This is to certify that the annexed is a true copy from the files of 
this office of the reissue letters patent granted John Lacey and 
George B. Cornell, said Lacey assignor to said Cornell, June 17, 
1879, number 8759, for improvement in bushes and bungs. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be affixed 
this 15th day of October, in the year of our Lord one thousand eight 
hundred and eighty-four, and of the Independence of the United 
States the one hundred and ninth. 

(SEAL. | R. G. DYRENFORTH, 


Acting Commissioner. 
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27 To the Commissioner of Patents: 

Your petitioners, of Chicago, in the county of Cook and 
State of Illinois, pray that they may be allowed to surrender the let- 
ters patent for an improvement in bushes for bungs, reissue No. 
5027, granted August 6, 1872, to George Bb. Cornell, who is now the 
sole owner thereof and on whose behalf this application is made, 
and that letters patent may be reissued to the said George B. Cornell, 
one of your petitioners, for the same invention, upon the annexed 
amended specification, and they hereby appoint John H. Whipple, 
of Chicago, State of Illinois, their attorney, with full power of sub- 
stitution and revocation, to prosecute this application, to make alter- 
ations and amendments therein, to receive the patent, and to trans- 
act all business in the Patent Office connected therewith. 

Accompanying this petition is an abstract of title duly certified 
as required in such cases. JOHN LACEY. 
GEORGE B. CORNELL. 

28 To all whom it may concern: 

Be it known that we, John Lacey and George B. Cornell, of 
Chicago, in the county of Cook and State of [llinois, have invented 
a new and improved metallic bush for bung-holes of barrels, casks, 
&e., and we do hereby declare the following specification to be such 
full, clear, and exact description thereof as will enable others skilled 
in the art to which our said invention appertains to make and use 
the same, reference being had to the accompanying drawings, form- 
ing part of such specification, in which— 


[Figure 1 is a top or plan view of a bush embodying our said im- 
provement and Fig. 2 a vertical central section of the same. 

Our said invention relates to means fur protecting bung-holes and 
the improvement consists in a metallic bush for lining the periphery 
of bung-holes, the construction of which bush will be more fully un- 

derstood from the following description : 


Substitute “ A,” In the drawings A represents the bush, which 
Apr. 2, ‘79. consists of an annular ring of metal made taper- 


ing on both its outer and inner sides, as shown 
in Fig. 2, and screw-threaded on its outer side to enable it to be 
screwed into a bung-hole. This screw-thread may be cut by a suit- 
able tool or is formed in the mould, as found most advantageous. 
The larger end of the bush is provided with a flange, b, whose outer 
surface or periphery is made in an oval shape and provided with a 
notch, D, as shown in Fig. 1. 

The object of this notch is to provide a means in the bush of 
uniting it with the wrench employed to serew the bush into place 
in the bung-hole, but we do not wish to confine ourselves to this 
particular means in the bush of uniting it with the wrench, as any 
mechanical means which will unite the bush firmly with the wrench 
so that the bush may be controlled by the wrench and screwed prop- 
erly into the bung-hole will produce the desired result. 

[t will be observed by reference to the drawings that the orifice of 
the bush is made larger at the flanged than at the opposite end, the 
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interior being smooth and tapering, the object being to allow the 
bung or stopper to be more readily introduced and to insure a more 
perfect fit by compressing the bung as it is driven into place. It will 
also be observed that the outer side or screw-threaded portion of the 
bush is larger at the flanged end than at the opposite end, the object 
being to allow the bush to be more readily introduced into the bung- 
hole and to form its own thread in the wood of the stave as the bush 
is screwed into place, thereby securing a tight joint between the 
bush and the stave. 

Having thus described our invention, what we claim is— 

A metallic bush for bung-holes having a smooth, tapering inte- 
rior periphery, a screw- -threade d, tapering exterior periphery, and a 
flange B, substantially as and for the purpose specified. |* 


JOHN LACEY. 
GEORGE B. CORNELL. 
Witness: 
JNO. H. WHIPPLE. 
FREDERICK C. GOODWIN. 


99 STATE OF ILLINOIS, } : 
: . y ” Oo 
County of Cook, | 


John Lacey and George B. Cornell, the above-named petitioners, 
being duly sworn, depose and say that they verily: believe, and each 
for himself deposes and says that he verily believes, that by reason 
of an insufficient or defective specification the aforesaid letters pat- 
ent are inoperative or invalid; that the said error has arisen from 
inadvertence, accident, or mistake and without any fraudulent or 
deceptive intention, to the best of his or their knowledge and belief, 
and that your petitioner, George B. Cornell, on whose behalf this 
application is made, is the sole owner of the said letters patent, and 
that they believe, and each of them believes, themselves to be the 
first, original, and joint inventors of the improvement set forth and 
claimed in this amended specification. 

JOHN LACEY. 
GEORGE Bb. CORNELL. 


Subscribed and sworn to by the said John Lacey and George B. 
Cornell on this 15th day of July, 1878, before me-— ° 
[SEAL. | JOHN H. WHIPPLE, 
Notary Public. 
30 To the Commissioner of Patents: 

We hereby amend the accompanying application hereto 
annexed by striking out from the 2nd page of the specification 
lines 9 to 19, both inclusive, with the lines intervening, and insert- 
ing the following i in lieu thereof, viz: 


(“The object of this notch is to make the bush conform to the 
wrench described in reissue, division A, to this patent, employed in 
the operation of screwing the bush into the bung-hole.” |* 


oe 


* Words and sentences enclosed in brackets erased in original. 
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Also amend by adding two claims, as follows: 
“A metallic bush for bung-holes, made tapering on the outside 
and inside, smooth on the inside and secrew- 
Canceled Dec. 27,’78. threaded on the outside, and having the 
flange 6 with the notch d, substantially as 
and for the purpose specified. 
The combination, with a flanged bung bush, made tapering 
inside and outside and smooth inside and screw-threaded outside, 
during the operation of screwing such bush 
Canceled Dec. 9,78. into a bung-hole, of the tapering cylindri- 
cal core described in wrench patent reissue, 
division A, to this patent, inserted into the bore of such bush and 
mechanism to firmly connect the wrench and bush so as to cause 
such wrench and bush to revolve together and prevent the bush 
from assuming an oblique position in the bung-hole while being 
screwed in, substantially as specified.” 
JOHN LACEY, 
GEORGE B. CORNELL, 
By JOHN H. WHIPPLE, Att'y. 


31 Tue Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that careful search has been made of the digest 
of this office and no assignment, agreement, license, power of attorne y; 
or other instrument of writing 1s “found of record under or rel: ating 
to reissue letters patent granted to John Lacey and George B. Cor- 
nell, said Lacey assignor to said Cornell, No. 5027, August 6, 1872, 
for “ bush for bungs.” 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-eighth day of October, in the year of our Lord 
one thousand eight hundred and seventy-eight, and of the Inde- 
pendence of the United States the one hundred and third. 

[SEAL.] W. H. DOOLITTLE, 


Acting Commissioner. 
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Room 103. 


No. 13138. 


ow) 


DEPARTMENT OF THE INTERIOR, 
Unirep STaTes PATENT OFFICE. 
W AsHinGTon, D. C., Nov. 12, 18738. 
Lacey and Cornell, care John H. Whipple, present : 


Bushes for bungs. Nov. 4, 1878. 


The 1st and 2nd claims are rejected on each of the several follow- 
ing patents: C. C. Stremme, 76670, April 14, 1868; Lichtenstadt 
and Pentl: arge, 102,285, April 26, 1870, and John Miller, 63076, Mar. 
19, 1867—bungs. 
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The3rd claim is rejected for — that the subject-matter of it isneither 
shown nor described. Elements of a claim may not be imported into 
this case from “ reissue, division A.” Furthermore, there is no com- 
bination of this bush with that wrench any more than with any 
other wrench. For each of these reasons, severally, the claim is 
rejected. 

S. W. STOCKING, Examiner. ° 

PURMAN, 3rd Ass’t Ex’r. 


New 
Qo 


CuicaGco, Dec. 5th, 1878. 
Com’r of Patents, Washington, D. C. 
Dear Sir: Enclosed herewith please find amendment ef claims 
to the application of Lacey & Cornell. 

Regarding the references cited on the lst & 2nd claims, it does not 
seem to me that any of them meets the 2nd claim, which has the 
special feature of the notch d, not found in the references cited. 

Nor does it seem that the first claim is met by the references. It 
is a specific claim. Miller approaches the nearest to it, but his bush 
is not tapering on the inside, unless it be tapering from the opposite 
end. What is the date of the oath and of filing the application of 
the Miller patent cited, No. 63076? I wish to know in reference to 
having an interference declared in case it is found identical with 
the first claim of Lacey and Cornell, as they claim, and it is the fact 
that they completed the bush in 1866, but that it was not put into 
use until 1869, when the wrench was perfected, by which the bush 
was made practical and useful. This has been well established by 
plenary proof and in a well-contested case. 

The devices cited in bar to the present application all approximate 
more or less closely to Lacey and Cornell, but none of them ever 
went into practical use or is practical or useful for the purpose. 
Mess. Lacey & Cornell were the first to make this bush a practical 
and useful thing, and they want the specific features of their bush 
to distinguish it from those which are impractical and valueless. 
The bush must be tapering inside & out from the flange end, smooth 
inside, screw-threaded outside. 


Yours, JNO. H. WHIPPLE. 
34 Room No. 108. 
13138 


DEPARTMENT OF THE INTERIOR, 
UnitTeED STATES PATENT OFFICE, 
W asHinaton, D. C., Dec. 10, 1878. 
Lacey and Cornell, care Jno. H. Whipple, Chicago, Ill. : 


Bushes for bungs. Nov. 4, 1878. 


The Ist and 2nd claims are a 2nd time rejected on the references 
cited. Miller fully meets the terms of the Ist claim, the claim not 
defining the taper of applicants’ bush—i. e., whether the opening on 
the inside of the bush grows larger from the bottom toward the top 
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or vice versa. The bushes of the other two references taper as appli- 
‘ants’ does. 

Miller las the two notches “ D D.” There is nothing patentable 
in omitting one of them. “GG” are notches in “102,285” to re- 
ceive a suitable wrench ; so are “ E E” in “ 76670.” 

The date of the oath and of the filing of “63076” will necessarily 
appear in the interference which will arise, if applicants do not avoid 
the references by properly restricting the terms of their claims to 
any new invention. 

S. W. STOCKING, Examiner. 
PURMAN, 3rd Asst Ex’r. 


35 Application 13138. 


In the Matter of the Application of Georce B. Cornett & JOHN 
Lacey, filed Nov. 4, 1878, for reissue of patent for bushes for 
bungs. : 

Cuicaao, Dec. 5th, 1878 

To the Commissioner of Patents : 

Please amend by striking out the 3rd claim. 


JOHN H. WHIPPLE, Att’y. 


36 Cuicaao, Dee. 23, 1878. 
Com’r of Patents, Washington, D. C. 

Drak Str: Enclosed please find amendment in the application of 
Lacey & Cornell, which, I think, is sufficiently specific to escape the 
Miller patent cited in bar of the former claims, at least, if not the 
others, which, as 1 understand them, have not the smooth interior 
surface which would make the tight joint by having an ordinary 
wooden bung driven in. 

Yours, JNO. H. WHIPPLE. 

June 21, ’71. 

o7 CHICAGO. 
To the Commissioner of Patents: 

Please strike out the claims of our application 15138 for patent 

for improvement in bushes for bung-holes and substitute— 


[A metallic bush for lining bung-holes, having a smooth, taper- 
ing interior periphery, a screw- -threaded, tapering exterior periphery, 
and a flange, b, projecting from the outer surface around one end, 
said bush ‘being largest in both its inside and outside diameter at 
its flanged end and being tapering both inside and outside from 
said flanged towards the opposite end, substantially as and for 
the purpose specified. r 


JOHN LACEY, 
GEORGE B. CORNELL, 
By INO. H. WHIPPLE, Att'y. 


* Words and sentences ene rome " in —w AC he ‘ts erased in original 
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Room No. 103. 


DEPARTMENT OF THE INTERIOR, 
Unitep STATES PATENT OFFICE, 
WasuinotTon, D. C. Jan’y 3, 1879. 


Lacey & Cornell, care John H. Whipple, Chicago, IIL: 
Bushes for Bungs. Reissue, Nov. 4, 1878. 


The amended claim has avoided none of the references; that it 
has not avoided 102,285 & 76670 is too plain to require comment. 
It has not avoided Miller by limiting to a metallic bush, metallic 
bushes being old before Miller. This attempted limitation amounts 
merely to the substitution of a material known to have been used 
for the same object. ‘The limitation to a bush “tapered inside and 
out from the flanged to the opposite end” is a matter of degree 
only, for whether Miller’s taper extend a part or all of the way 
across his bush the operation is the same. 

Believing from previous amendments that it is applicant’s inten- 
‘tion to avoid Miller, it is suggested that to do it the claim in the 
premises ought to distinctly lay the two tapers as severally dimin- 
ishing the exterior and the interior diameter of the bush as they 
advance toward the unflanged end. This might be done by insert- 
ing after “ bush being largest” the words “in both its inside and 
outside diameter.” ‘This would avoid Miller, but would not avoid 
either of the other references cited. 

As applicant has manifested an intention to contest priority of in- 
vention with these references, it becomes necessary to cite all cases 
which may anticipate him; consequently the following additional 
references are cited: U.S. pat. to W. Calhoun, No. 85903, Jan’y 19, 
1869, bungs; and English patent, No. 648, A. D. 1867, to Hurrell. 

S. W. STOCKING, Examiner. 


oo CuicaGo, Jan. 11th. (Torn off.) 


Com’r of Patents, Washington, D. C.: 


. 


Enclosed please find amendment in Cornell & Lacey matter adopt- 
ing the last suggestion of the office regarding the claim. > 

You say the Calhoun device may anticipate. 

We desire to contest priority of invention, and would of course 
like to have the issues confined to as few parties as there is clearly 
any conflict between. We did not think Calhoun would come in, 
but says he “ may.” 


Yours, JNO. H. WHIPPLE. 
40 Cuicaao, Jan. 11, 1879. 


Com ’r of Patents.: 


In the matter of the application of John Lacey & George B. Cor- 
nell for reissue, filed Noy. 4, 1878, for improvement in bushes for 
bungs, applicants adopt the suggestion of amendment made in last 
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official letter by inserting after “bush being largest” the words 
“in both its inside and outside diameter.” 
JOHN LACEY, 
GEORGE B. CORNELL, 
By JOHN H. WHIPPLE, Att’y. 


4] oom 103. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE, 
| WASHINGTON, D. C., Jan’y 15, 1879. 

Lacey & Cornell, care John H. Whipple, Chicago, IIL: 

The claim is rejected on Stremme, Lichtenstadt and Pentlarge, 
Calhoun, and the English patent, all once before cited. 

Should applicants desire, an interference will be declared with 
the above patents. 


S. W. STOCKING, Ev’r. 


42 Cuicaao, Jan. 25, 1879. 
Com’r of Patents, Washington, D. C. 

DeaAR Sir: Your communication of the 15th inst. in re. Lacey 
and Cornell application, filed Nov. 4, 78, is just received, bushes 
for bungs; applicants claim to have made the invention claimed 
before any of the parties named in the references cited as a bar to 
the claim and desire to contest the question of priority of invention 
as between themselves and said patents. 


Y ours, JNO. H. WHIPPLE. 
43 Room No. 108. 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
W asuinaton, D. C., Feb. 4, 1879. 
Lacey & Cornell, care Jno. H. Whipple, Esq., Chicago, IIL: 


Reissue appl’n bung, div. A. Novy. 2, 1878. 


It was error to say that an interference would be declared with the 
British patent No. 648, A. D. 1867, sealed Aug. 30, 1867. This ref- 
erence must stand, unless applicants present their affidavits. duly 
made before a properly-authorized person, to the effect that the 
invention of their application in the premises setting forth that 
invention in the terms of the claim was invented and used by 
them prior to Aug. 30, 1867, the date of sealing of the Eng. patent. 
Such action will avoid the reference. 

S. W. STOCKING, Examiner. 
44 Crnicaao, Feb. 6, 1879. 
Commissioner of Patents, Washington, D. C. 

Dear Str: Enclosed herewith I send you the affidavit of Geo. B. 

Cornell in the matter of the application of Lacey and Cornell for 


bungs, filed Nov. 4, ’78. 
4—240 
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) 
SM, ee gee one aa mesa 


Mr. Lacey is now working at Marseilles, Illinois, and we will have ) 
to send there for his affidavit if required; but I presume the affi- 
davit of Cornell will be sufficient. 

There is no doubt about Lacey & Cornell’s having made this 
invention in the summer of 1866. This was proved to the satis- 
faction of Judge Drummond here in a well-contested case on the 
patent being reissued ; but I will send aff’t of Lacey if it is required. 
We want to speed the case as much as possible. 


JNO. H. WHIPPLE. | 


45 : In THE U.S. PATENT OFFICE, 
WASHINGTON, D. C. 


In the Matter of the Application of Joun Lacry and Grorce B. 
CoRNELL for letters patent for improvement in bushes for bungs. 
Filed November 4, 1878. 


Srate oF ILinots, |... 
Cook County, & 


_ George B. Cornell, being duly sworn, says that he is one of the 
applicants above named in the matter above entitled, and that he 
and said John Lacey were the original and joint inventors of the 
device claimed in this application, viz., a metallic bush for lining 
Lung-holes, having a smooth, tapering interior periphery, a screw- 
threaded, tapering exterior periphery, and a flange, }, projecting 
from the outer surface around one end, said bush being largest in 
both its inside and outside diameters at its flanged end, and being 
tapering both inside and outside from said flanged towards the 
opposite end, substantially as claimed, and that such invention by 
said Lacey and deponent was made and perfected and used by them 
privately prior to the 30th day of August, 1867. 
GEORGE B. CORNELL. 


Subscribed and sworn to this 6th day of February, A. D. 1879, 
before me— 
[L. s.] JOHN H. WHIPPLE, 
Notary Public. 


46 Interference. > 
Room No. 103. | 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE, 
Wasuinaton, D. C., Feb. 15, 1879. 
John Lacey and G. B. Cornell, Chicago, Ill. : 

Please find below a copy of a communication from the examiner 
concerning your app’n for reissue of reissue patent No. 5027, filed 
Nov. 4, 1878, original appl’n filed June 21, 1871, bung bush. 

Very respectfully, H. E. PAINE, 
Commissioner of Patents. 
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Your case above referred to is adjudged to interfere with patents 
to C. C. Stremme, No. 76670, Apr. 14, ’68, application filed Mar. 21, 
1867 ; Lichtenstadt and Pentlarge, No. 102,285, Apr. 26, 1870, appl’n 
filed Feb. 14, 1870: W. Calhoun, No. 85903, Jan. 19, 1869, appl’n 
filed Oct. 8, 1868, and the question of priority will be determined in 
conformity with the rules accompanying this. The preliminary 
statement demanded by rule 53 must be sealed up and filed on or 
before the 17 day of March, 1879, with the subject of the inven- 
tion and name of party filing it indorsed on the envelope. The sub- 
ject-matter involved in the interference is a metallic bung bush 
having at one end an outwardly projecting flange and tapering 
from the flanged end inwardly along both its plain interior and its 
screw-threaded exterior surfaces towards its smaller end, claimed 
by you and appearing in each of the patents. 

Stremme’s address is Austin, Texas; his attorney of record is G. 
W. Paschal, No. 76 Mo. Ave., Washington, D.C. Lichtenstadt’s ad- 
dress is Brooklyn, N. Y.; Pentlarge’s is city of New York; their 
att’y is Munn and Co., Washington, D. C. Calhoun’s address is 
West Troy, N. Y.; his att’y, A. Selkirk, Albany, N. Y. 

S. W. STOCKING, Ev’r. 


? 


47 Interference 
Room 103. 
DEPARTMENT OF THE INTERIOR, 
Unitrep StTates PATENT OFFICE, 
WasHuinaton, D. C., Feb. 15 


Lacey and Cornell, care Jno. H. Whipple, Esq., Chicago, IIL: 


— 
79. 


Please find below a Copy of a communieation from the examiner 
concerning your appl’n for reissue of reissue patent No. 5027, filed 
Nov. 4, 1878, original appl’n filed June 21, 1871, bung bush. 

Very respectfully, H. E. PAINE, 


Commissioner of Patents. 
Room No. 103. 


Your case above referred to is adjudged to interfere with patents 
to C. C. Stremme, No. 76670, Apr. 14, ’68, appl’n filed Mar. 21, 1867; 
Lichtenstadt and Pentlarge, No. 102,285, Apr. 26, ’70, appl’n filed 
Feb. 14, 1870; W. Calhoun, No. 85903, Jan’y 19, 1869, appl’n filed 
Oct. 8, 1868, and the question of priority will be determined in con- 
formity with the rules accompanying this 

The preliminary statement demanded by rule 53 must be sealed 
up and filed on or before the 17th day of March, 1879, with the sub- 
ject of the invention and name of party filing it endorsed on the en- 
velope. The subject-matter involved in the interference is a metal- 
lic bung bush, having at one end an outwardly projecting flange 
and tapering from the flanged end inwardly along both its plain 
interior and its screw-threaded exterior surfaces towards its smaller 
ends, claimed by you and appearing in each of the patents. 
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Stremme’s address is Austin, Texas; his att’y of record is G. W. 
Paschal, No. 76 Mo. Ave., Washington, D.C. Lichtenstadt’s address 
is Brooklyn, N. Y.; Pentlarge’s is the city of New York ; their att’y 
is Munn & Co., N. Y. — Wash’n, D. C. 

Calhoun’s address is West Troy, N. Y.; his att’y, A. Selkirk, Al- 
bany, N. Y. 

S. W. STOCKING, Ez’r. 


48 To the Commissioner of Patents: 

Please recognize J. W. Merriam, of Chicago, Illinois, and 
Ellis Spear, of Washington, D. C., as associate attorneys with me 
and with like powers in the matter of the application of Lacey and 
Cornell for the reissue of reissued letters patent No. 5027 for bung 
bushes, filed Nov. 4, 1878. , 
JOHN H. WHIPPLE, 
Att'y for John Lacey and George B. Cornell. 


49 In the Matter of the Application of Jonn Lacey and Gero. 
B. CorNELL for a reissue of patent No. 5027, filed Nov. 4, 
1878—bushes for bungs. 


Before the Com’r of Patents in person. 


To the Commissioner of Patents. 


Sir: We herewith submit an amendment in the matter of our 
application for a reissue of meron No. 5027, for improvement in 
“bushes for bungs,” said application having been filed on the 4th 
day of November, 1878. 

The amendment is intenced to limit the claim to the precise in- 
vention shown in our patent. We believe that our invention is a 
distinct and clear improvement upon the devices shown in the prior 
patents with which our application for a reissue has been placed in 
the interference—the time for preliminary statements not yet ex- 
pired—and thatthe distinguishing features of our invention, to which 
the claim is now limited, are not shown in any of the aforesaid 
patents. 

If we are correct in this behalf, then there is no confict between 
the claims submitted and the said patents. We desire, therefore, to 
obtain the final judgment of the office upon this claim before going 
through a long, and perhaps expensive, interference, of the favorable 
result of which we feel confident, but which we think unnecessary. 
We ask, therefore, that the interference be sustained and our appli- 
cation referred to the primary examiner for consideration, together 
with the amended claim. 

Respectfully submitted. 
JOHN LACEY, 
GEORGE B. CORNELL, 
sy ELLIS SPEAR, Att'y. 


Approved for consideration. 
M’ch 3rd, 1879. 


W. H. DOOLITTLE, A’ct’g Com’r. 
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50 To the Commissioner of Patents: 

We hereby amend our application for a reissue of patent 
0027, for improvement in bushes for bungs, filed Nov. 4, 1878, as 
follows: 

Insert before the claims— 

Weare aware that metallic bushings have been shown having an 
exterior threaded surface tapering toward the inner end of the bush- 
ing and an interior surface also tapering toward the inner end, said 
interior surface having been either cut with slots or formed at the 
outer end with an annular recess or obstructed at the interior end by 
inwardly-projecting lips, these devices of the bush being adapted for 
their use with metallic bungs. Bushings so constructed we do not 
desire to claim. 

Erase claim, and substitute— 

A metallic bushing for the bung holes of barrels, made with an 
outside flange adapted to rest upon the stave of the barrel, with an 
exterior frusto-conical threaded surface and a like interior smooth 
unbroken surface extending from end to end, adapted to receive and 
hold a compressible plug, the inner and outer diameters being 
smaller at the inner end of the bushing. 

Respectfully, 
JNO. LACEY, 
GEO. B. CORNELL, 
By ELLIS SPEAR, Aft’y. 
March, 1879. 


AH] Room No. 103. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE, 
W asuinaton, D. C., M’ch 4, 1879. 


Lacey & Cornell, care Ellis Spear, and J. W. Merriam, present. 


LACEY AND CoRNELL, Reissue Applicants, 
Us. 
LICHTENSTADT et al., Patentees. 


In preliminary interference. 


The amendment approved by the ass’t com’r for consideration of 
the examiner cannot be received into the application of Lacey & 
Cornell for the following reasons : ; 

The rules forbid its acceptance. See rules No. 60,61, and the 
last sentence of No. 68. 

From these rules it appears that disclaimer is the only amend- 
ment, save that allowed in rule 61, which is admissible to an applica- 
tion pending an interference, and that a disclaimer must be such as 
will avoid the issue of the interference and must be signed by the 
applicants in person. 

The amendment not coming within rules 61 or 68 is prohibited 


by rule 60. 
S. W. STOCKING, Ez’r. 
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52 toom No. 108. 
13138. 


DEPARTMENT OF THE INTERIOR, 
Unirep Sratres Patent OFFice, 
WasuHinoton, D. C., M’ch 11th, 1879. 


Lacey & Cornell, care Ellis Spear, present. 
LacEy & CoRNELL vs. LICHTENSADT et al. 


This interference is dissolved on the ground that its subject-matter 
was known and used by other than the parties hereto in this coun- 
try, and was patented in a foreign country prior to the appearance 
in this office of either of the parties to this proceedings. 


S. W. STOCKING, Ev’. 
53 Room No. 108. 
13138. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
Wasuinaton, D. C., M’ch 11, 1879. 


Lacey & Cornell, care Ellis Spear, present. 
Reissue of bung bush, Nov. 4, 1878. 


The pending claim—formerly the issue of the interference—is 
now rejected on patents to Calhoun, Lichtenstadt, and Pentlarge and 
Stramme, all heretofore cited. 

It is further rejected as an aggregation of the bush of each of the 
first group of patents following, with the means for fastening the 
bush in the sleeve, shown by each patent of the second group fol- 
lowing: 

First group, each showing the bush fastened by other than appli- 
cant’s means: T. Summerfield, No. 47877, May 23, 1865; Kenyon 
and Menzies, No. 38830, June 9, 1863; D. F. Fetter, No. 62189, Feb. 
19, 1867, and No. 91618, June 22, 1869, and White and Shilrock, No. 
73856, Jan’y 28, 1868. 

2nd group, each showing a bung for a bush fastened to the stave 


by applicant’s means—i. e., a screw thread on the exterior of the 


bung or bush: T. B. Smith, July 19, 1859, No. 24857; Hufendeck 
and Spangenbery, No. 60011, Nov. 27, 1866, and English, No. 1878, 
A. D. 1863. 

The claim is further rejected on English No. 1878, A. D. 1863, 
last above cited, and severally on English patent No. 1955, A. D. 
1864. U.S. references are in bungs, save Summerfield, which is in 


bung wrenches. 
S. W. STOCKING, Ex’r. 
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54 Hon. Com. of Patents. 

Sir: Referring to our application for reissue of patent for 
bung bushing filed , 1878, we file herewith an amendment con- 
taining specification and claims, which we wish to substitute for 
those previously filed. 

We desire to limit our claims by specific disclaimer and corre- 
sponding restrictions of specification in order to avoid conflict with 
the patents with which our application has been heretofore adjudged 
by the office to interfere. 

We submit the case thus amended for such action as the office 
may deem proper. In regard to the differences relied upon by us 
and specially pointed out, we desire to state— 

First. That they are such that no person, even unskilled in the 
art, can, for a moment, mistake one for. another. 

Second. Our device—a specific improvement like those in the pat- 
ents cited in letter of preliminary interference—is a true and gen- 
ulne Improvement. 

It serves a purpose of which no one of those referred to are prac- 
tically capable. 

The trade clearly shows that we have made a new, clearly distin- 
guishable, and useful invention—made better by the specific differ- 
ences. Having limited our claims by definite terms and by disclaimer, 
we ask as speedy action as the rules of the office and due consideration 
of the rights of the patentees with whom we were thought to inter- 
fere will permit. As no “interference proper” has been declared— 
rule 59, 2nd par.—and no disclosure of their case been made to us 
by the other parties cited, we presume no judgment of priority is 
called for; and nosuch rights on their part having been interposed, 
we assume that the office may act independently of any of those 
parties in dissolving the preliminary interferences as it did in creat- 
ing it. 


JOHN LACEY, 
GEORGE B. CORNELL, 
By ELLIS SPEAR, Attorney. 


55 To the Commissioner of Patents. 
Sir: In the matter of our application for patent for bung 
bushing, filed Nov. 4, 1878— 
Erase commencing after words “section of the same,” line 19, page 
1, through the claims and substitute: 


Our invention relates to bushings for barrels, and con- 
sists of a short metallic tube in exterior form in shape of 
the frustum of a cone, slightly tapering. The outer surface 
is screw-threaded to adapt it to be screwed forcibly into the 
bung-hole of the barrel, and to be held securely in place by 
the contact of the surfaces. 

The larger end of this tube is provided with an annular 
flange projecting outwardly and adapted to rest, when the 
bushing is screwed to its place in the hole of the barrel, snugly 
upon the outer surface of the stave. 
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ease, should such action be necessary, to have his judgment upon 
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The interior surface of the bushing is also made in the } 
form of the frustum of a cone, and tapers uniformly from the 
exterior or flanged to the inner end of the bushing. This 
surface is made smooth and unbroken, and extends in such 
form quite through from one end of the bushing to the other, | 
so that the wooden or compressible plug or bung to which it 
is adapted may havea ready and unobstructed entrance, and 
may pass, if necessary, beyond the inner end of the bushing 
and have a uniform bearing surface throughout the entire 


length of the bushing. 
wey We are aware that metallic bushings have been here- F 
Insert M, tofore shown having an exterior threaded surface taper- 
page 1. ing toward the inner end of the bushing and an interior 


surface, also tapering toward the inner end, said interior 
surface having been either cut with slots or formed at the 
outer end with an annular recess or having at the interior 
end inwardly-projecting lips, these devices of the bush being 
adapted for use with metallic bungs. 

Bushings so constructed we have never invented and. do 
not desire to claim, nor do we desire to be understood as 
claiming a metallic bung bush having at one end a flange 
and tapering from its flanged end inwardly along both its 
plain interior and its screw-threaded exterior surfaces toward 
its smaller end, except when such interior surface is made 
unbroken, unobstructed, and uniformly tapering from end to 
end of the bush, and is thereby adapted to receive and hold 
a wooden or compressible bung. 

Having thus described our invention, what we claim as 
new, and desire to secure by letters patent, is— ; 

A metallic bushing for the bung-holes of barrels made with 
a flange adapted to rest on the outer surface of the stave and 
with an exterior threaded and an interior smooth surface, 
both tapering from the flanged to the inner end, said inner 
surface balou unbroken and unobstructed and tapering uni- 
formly from one end of the bushing to the other, as and for 
the purpose set forth. 

JOHN LACEY. 
GEORGE B. CORNELL. 
Witness: 
MARCELLUS H. PITTS. j 
FLORISON D. PITTS. 
55 To the Hon. Com’r of Patents. 


Sir: I desire to call the attention of the examiner to the 
amendment filed on the 11 ult. in the application of Lacey and Cornell 
for improvement in bung bushing. As the action of the examiner 
was based upon the claim pending before the filing of the amend- 
ment referred to, I desire before taking any further action in the 


the claim now before the office. 
Respectfully, LACEY ann CORNELL, 
By ELLIS SPEAR, Attorney. 
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Room No. 103. 
13138. 


DEPARTMENT OF THE INTERIOR, 
Unitep Srates Parent OFFice, 
W asHINaTon, D. C., Apr. 2nd, 1879. 
Lacey & Cornell, care Ellis Spear, present : 


oe 
is 


Bushes for bungs. Reissue. Nov. 4, 1878. 


The amendment offered M’ch 11, ’79, has been entered. The iast 
official communication, the rejection of April 11, ’79, was directed to 
the merits of the case and is equally applicable to the amended ap- 
plication as now existing; hence this application is rejected on the 
references and reasons given in the official letter of M’ch 11, ’79. If 
applicant desires he can consider this a second rejection on the same 
references and reasons. 

5S. W. STOCKING, Ex’r. 

58 To the Commissioner of Patents: 

Sir: Inthe matter of the application of John Lacey and 
G. B. Cornell for reissue of patent for bung bushing, said applica- 
having been filed Nov. 4, 1878, I respectfully request a reconsidera- 
tion of the claim last submitted. I desire also to submit for the 
consideration of the examiner some suggestions touching the said 
vlaim and the state of the art which he has disclosed to us. 

I think it may be safely assumed that the English patent, No. 
1955, of 1864, is the reference most nearly in point and the only 
apparent bar worthy of serious consideration against the issue of a 
patent to Lacey and Cornell with the claim now presented by them. 
Undoubtedly the other references show elements which, being selected 
and combined into one bung bushing, would make the bung bush- 
ing of the applicants, and it is equally certain that not one of them, 
either in construction or operation, either to make or use, is the same 
as the simple and efficient bung bushing of Lacey and Cornell. The 
difference between their bushing and that of the references under 
consideration, excluding the English patent specified, is palpable 
and plain, and it is such a difference precisely which makes the 
bung bushing of Lacey and Cornell better than all the others—so 
much better that it is sold in large quantities, and the others are not 
sold at all and cannot be sold in the same market with it. Perhaps 
so much as this need not be said in relation to those references. I 
apprehend that it is not upon them that the examiner relies, although 
they are properly in the case to illustrate the state of the art. 

Turning now to the English patent of 1864, No. 1955, it is to be 
observed that it is clearly a patent for bung bushing. Bung bush- 
ings of different shapes are clearly shown and described in it, but 
not the bung bushing of applicants as a bung bushing. What is 
described as a bung bushing the examiner would not have admitted 
for a moment as a reference to our claim, and it is not upen the 
bung bushing shown by this English patent that he relies. 

5—240 
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In connection with this bushing is shown an air vent having 
some essential elements of my client’s invention. The primary ob- 
ject of the perforated plug which forms the specific reference in this 
patent appears to have been to provide a screw which might serve 
to hold the bushing to the stave and at the same time afford a vent 
hole for the admission of the air to the interior of the barrel. This 
is plainly shown in Fig. 6 of the English drawing, where the plug 
is inserted through an ear on the flange of the bung bushing and 
through the stave of the cask and is held by a nut on the inside. 
The modification of this is shown in Fig. 1, which figure has 
the general likeness of shape but not identically of proportion 
with the device of my clients. This device shown in Fig. 1 of 
the English patent is not a bung bushing, and I venture to say 
that if the examiner had found it anywhere else than in a patent 
for bung bushing he would have excluded it from his list of ref- 
erences. Had it been intended as a plug anywhere else than in 

a barrel it might not have been thought of. But can the 
59 accident of its location give it any force or pertinency not in- 
herent in the nature of the thing itself. Now, I think it may 


_ be fairly stated, as I have said above, that in no ordinary use of the 


terms, as applied amongst those skilled in the art, can this device 
in Fig. 1 of the English patent be called a bung bushing, as repre- 
mori in the drawing, and evidently the drawing gives about the 
proper proportions for actual use; it is a little above five-eighths of 
an inch in diameter. The diameter of the hole is but little more 
than one-eighth of an inch, while the ordinary bung bushing is an 
inch and seven-eighths in interior diameter, but the difference is not 
in size alone by any means; the proportions are altogether different. 
A bushing made in the proportions shown in Fig. 1 of the English 
drawing enlarged three or four diameters would not make a bung 
bushing by reason of the enlargement; it could not be used or sold 
as a bung bushing. 

But if it be not itself the article which is shown and claimed by 
Lacey and Cornell it cannot be used as a reference to defeat a patent 
for their invention, unless it be so clearly and unmistakably an 
analogous thing as to infallibly suggest to those skilled in the art 
at once the invention of applicants, substantially as made and used 
by them; or, to put the matter in plainer light and by more exact 
statement, since the specification and drawings of this patent amount 
to no more in law than a published description—no use having been 
shown, unless this description and this drawing set forth in such full, 
clear, and exact terms the precise useful invention—that is to say, 
the improved bung bushing shown by these applicants, so that any 
one skilled in the art could have made the invention and used it for 
the purpose intended without communication from them, then it is 
not a bar. 

No one is more familiar with this doctrine than the examiner, and 
it need not be enforced or illustrated by citation of authorities. I 
think it only pertinent to observe that it must not be a matter of 
guess whether or not the published description would clearly convey 
the invention and put the public in possession of it. It must bea 
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matter of certainty; if there be any doubt about it the applicants 
are entitled to the allowance of their claim. 

Now, what are the facts relating to the question of the fullness and 
clearness of this English specification and drawing to convey to the 
‘tay we The invention of Lacey and Cornell is a valuable one; it 
1as been put upon the market by the hundred thousand annually. 
It has driven all others out of the market, and recognition of its 
worth is abundant and certain; but all this use and all this recog- 
nition of use, in fact the thing itself, has appeared only since Lacey 
and Cornell took out their original patent, and originated in them. 
It was unheard of before in the market; yet this English patent 
had been published and scattered aboard more than seven years 
before Lacey and Cornell received their patent. If this English 
patent certainly and fully described the invention then the inven- 
tion was open to the public in this country without money or price, 
and yet, valuable as it was, they refused to touch it. What, since the 
invention of Lacey and Cornell, is eagerly contended for, before their 
invention, if it existed before, was passed by as worthless, though 

all the makers and users of the class of barrels to which this 
60 invention is applicable all over the country were seeking for 

some remedy for the evil which this invention effectually 
remedies, although it may effect a saving of hundreds of thousands 
of dollars annually. 

But there is another consideration of still greater force. Not only 
did this English patent never suggest to the manufacturers and users 
of beer and other barrels the invention of Lacey and Cornell, but it 
did not even occur to the inventor himself to make such a bung 
bushing as these applicants have given to the public. The slightest 
comparison instituted between the bushings shown in this English 
patent and that shown by applicants will make it appear that the 
merit is altogether in favor of my clients. It is safe to say that the 
form shown in that patent was never used to any considerable ex- 
tent. It certainly never would be used in this country where appli- 
cant’s device could be procured. But if it be thus plainly a better 
bushing than any shown in the English patent, why did not the 
English inventor describe and illustrate our invention? Why did 
he not enlarge the diameter and thin the wall and give depth to the 
screw-threads, and change the proportion of diameter and length, 
and alter the relative width of the flange and make this peg plug 
a bung bushing? A valuable invention was almost in his Braep, 
as has happened to inventors a thousand times before, why did he 
not put forth his hand and secure it? There can be only one rea- 
son. It never occurred to him; our invention was never in his 
mind. It is not the custom of English inventors to omit any good 
modification which occurs tothem. The examiners’ class, better than 
any other, bears record to their fertility and discursiveness in this 
respect, and the English patent office imposes no restrictions upon 
their prolixity. ) 

But if this pin hole, shown in Fig. 1, did not suggest, even to the 
originator of it, our invention, how shall it be assumed that it dis- 
closes it even to the attentive public? 
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It is no very strong argument, but it is singularly pertinent to 
this line of argument, and singularly in accordance with what I 
conceive to be the true theory of the case, that this patent of 1864 
was not regarded by English inventors as disclosing the invention 
of my clients. The invention was made subsequently by an Eng- 
lish inventor, although subsequently to the invention of our clients, 
but prior to their patent. It appears in the English patent of Hur- 
rell, No. 648, dated August, 1867. It is fair to assume that when 
the 1864 patent had been three years before the English public Hur- 
rell, an inventor in the same line, had not found the invention of 
my clients in it or he would not have paid the exorbitant fees in 
English patent cases for an invention already before the public. 
Hurrell does not show it in the same form as it is shown in the 
English patent of 1864, but goes straight to the invention, as shown 
by my clients. 

I submit, therefore, that this article, the advantages of which are 
manifest and great, which has superseded all others of its class, is 
not to be denied the merit of patentability because the elements of 
it are shown in other combinations and separate and distinct; fur- 
ther, that the English patent of 1864 is not such a description of the 

invention as would enable any one skilled in the art to make 
61 and use it, but does disclose another thing, which is not the 

invention, but which is so distinct from it as not to be mis- 
taken by anybody for the invention, which, as a matter of fact, 
never has suggested the invention to anybody, so far as there is 
any evidence whatever. The precise thing covered by the claims, 
which is the only valuable invention of the kind disclosed yet any- 
where in this arf, originated with Lacey and Cornell. 

After maturely considering the whole state of the art as disclosed 
by the search of the examiner we confidently ask the allowance of 
the claim, and shall confidently stand upon the patent if allowed. 
The references which approach the invention from one side or the 
uther are numerous, but the mere number of them is of no weight. 
References are not to be counted, but weighed, and no number of 
bad reasons will make one good one. We are not insisting upon a 
mere difference to which we attach no special importance and for 
which we can give no good reason. The differences which exist be- 
tween the references and the invention of my clients as made and 
used by them are exactly the differences which make their inven- 
tion valuable. To these specific differences the claim is distinctly 
limited. 

Respectfully submitted, 
LACEY anp CORNELL, 
By ELLIS SPEAR, Attorney. 
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62 Room No. 108. 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFFICE, 
W asuinaton, D. C., May 15th, 1879. 


Bung bush. Reissue, Nov. 4, 1878. 


Lacey and Cornell, care Ellis Spear, present: 


The able arguments which present forcibly the fav orable points 
on behalf of applicant has been maturely considered. Yet the 
office is compelled by its judgment to the conclusion that the rea- 
sons and references of letter of M’ch 11, 1878, should prevail against 
the alleged novelty herein. Accordingly the case is a second time 
rejected on these references and reasons. 


S. W. STOCKING, E2’r. 
6. 13178. 1878. Div. 14. 


Re SSUG No. 8759. 


John Lacey and George B. Cornell, said Lacey assignor to said 
Cornell, of Chicago, county of Cook, State of Illinois. 


Bushes for bungs. 


Ree’d Nov. 2, 1878. 
Petition, oe: a 
Affidavit, owe 
Specification, “ “* 

“ éé és 


Drawing, 
Abstract of title, Nov. 4, 1878. 
Old patent reissue No. 5027, Aug. 6, 1872. 
Cert. dep. 
Cash, $30, Nov. 3, 1878. 
Examined M’ch 27, 79, by the board. 
Issue, May 29, ’79, F. A. Seeley. 
Patented Aug. 29, 1871. 
Reissue, Aug. 6, 1872 
Reissued June 17, 1879. 
Circular, May 29, 1879. 
JOHN H. WHIPPLE, 
Chicago, Ill. 
Ellis Spear, asso., present. 
J. W. Merriam, asso., Chicago, LIl. 


64 1878. 
Contents. 
Application papers. 


1. Am’d’t, Nov. 2, ’78. 
2. Rejection, Nov. 12, ’78. 
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. App’ts’ letter, Dec. 9, 1878. 

. Am’d’t, Dec. 9, ’78. 

. 2nd rej., Dec. 10, ’78. 

Am ’d’t, Dec. 27, ’78. 

Rej., Jan’y 3, 79. 

. App’ts’ letter, Jan’y 14, ’79. 

. Am’d’t, Jan’y 14, ’79. 

. Rej., Jan’y 15, ’79. 

. Letter to office, Jan’y 28, ’79. 
. Letter, Feb’y 15, ’79. 

. Affidavit, Feb. 14, ’79. 
Am’d’t and letter, Mar. 3, ’79. 
. Both refused admission in the case. 
16. Letter, Mar. 4, ’79. 

Dissolved Mar. 11, ’79. 
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17. Rejected Mar. 11, ’79. 
18. App’ts’ letter, Apr. 1, ’79. 


Letter of Mar. 11 entered Apr. 2, ’79. 
Aim/’d’t of Mar. 11 entered Apr. 2, ’79. 
Rej., Apr. 2, ’79. 
App’ts’ letter, May 13, ’79. 
2nd rej., May 15, ’79. 
Appeal to board, May 16, ’79. 
Answer, May 16, ’79. 
Examined May 27, ’79. 

Title: Improvement in bushes for bungs. 


Ex’d: J. A. W., M. McK. 
(Here follows diagram marked p. 65.) 


66 Unitep States PATENT OFFICE. 


JoHN Lacey and Grorce B. Cornett, of Chicago, Illinois; said 
Lacey assignor to said Cornell. 


Improvement in Bushes for Bungs. 


Specification forming part of Letters Patent No. 118,617, dated 
August 29, 1871; Reissue No. 5027, dated August 6, 1872; Re- 
issue No. 8759, dated June 17, 1879; application filed Novem- 
ber 2, 1878. 


To all whom it may concern: 

Be it known that we, John Lacey and George B. Cornell, of 
Chicago, in the county of Cook and State of Illinois, have invented 
a new and improved metallic bush for bung-holes of barrels, casks, 
&c.; and we do hereby declare the following specification to be such 
full, clear, and exact description thereof as will enable others skilled 
in the art to which our said invention appertains to make and use 
the same, reference being had to the accompanying drawings, form- 
ing part of such ‘specification, in which— 

Figure 1 is a top or plan view of a bush embodying our said im- 
provement, and Fig. 2 a vertical central section of the same. 


«= 


J. LACEY & G. B. CORNELL, 


Said Lacey assignor to said CORNELL. 


Bush for Bung. 


No. 8,759. Reissued June 17, 1879. 
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Our invention relates to bushings for barrels; and consists of a 
short metallic tube in exterior forin in shape of the frustum of a 
cone, slightly tapering. The outer surface is screw-threaded, to 
adapt it to be screwed forcibiy into the bung-hole of the barrel, and 
to be held securely in place by the contact of the surfaces. The 
larger end of this tube is provided with an annular flange project- 
ing outwardly, and adapted to rest, when the bushing is screwed to 
its place in the hole of the barrel, snugly upon the outer surface of 
the stave. The interior surface of the bushing is also made in the 
form of the frustum of a cone, and tapers uniformly from the ex- 
terior or flanged to the inner end of the bushing. This surface is 
made smooth and unbroken, and extends in such form quite through 
from one end of the bushing to the other, so that the wooden or 
compressible plug or bung to which it is adapted may have a ready 
and unobstructed entrance, and may pass, if necessary, beyond the 
inner end of the bushing, and have a uniform bearing-surface 
throughout the entire length of the bushing. 

We are aware that metallic bushings have been heretofore shown 
having an exterior threaded surface, tapering toward the inner end of 
the bushing, and an interior surface, also tapering toward the inner 
end, said interior surface having been etther cut with slots or formed 
at the outer end with an annular recess, or having at the interior 
end inwardly-projecting lips, these devices of the bush being adapted 
for use with metallic bungs. 

Bushings so constructed we have never invented and do not desire 
to claim; nor do we desire to be understood as claiming a metallic 
bung-bush having at one end a flange, and tapering from its flanged 
end inwardly along both its plain interior and its screw-threaded ex- 
terior surfaces toward its smaller end, except when such interior sur- 
face is made unbroken, unobstructed, and uniformly tapering from 
end to end of the bush, and is thereby adapted to receive and hold a 
wooden or compressible bung. 

Having thus described our invention, what we claim as new, and 
desire to secure by letter patent, is— 

A metallic bushing for the bung-holes of barrels, made with a 
flange adapted to rest on the outer surface of the stave, and with an 
exterior threaded and an interior smooth surface, both tapering from 
the flanged to the inner end, said inner surface being unbroken and 
unobstructed, and tapering uniformly from one end of the bushing 
to the other, as and for the purpose set forth. 

JOHN LACEY. 
GEORGE B. CORNELL. 

Witnesses : 

MARCELLUS H. PITTS. 
FLORISON D. PITTS. 
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67 Motion for Modification of Order for Reargument. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


GEORGE B. CorNELL vs. PAUL WEIDNER. 


And now comes the said defendant, by George H. Lothrop, his 
solicitor, and moves the court that the order heretofore made in this 
cause on the twenty-seventh day of October, A. D. 1884, be so modi- 
fied as to order a reargument of the plea filed in said cause before a 
full bench of said court before said defendant shall be required to 
make further answer to the bili of complaint in this cause. 

This motion is based upon the opinion of the court expressed in 
said order as to the validity of the reissued patent sued upon in 
this cause. 

Detroit, 3rd Nov. 

GEO. H. LOTHROP, 
Sol’r for Def’t. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


GEORGE B. CoRNELL vs. PAUL WEIDNER. 


Please take notice that on Monday, the seventeenth day of No- 
vember, A. D. 1884, at the opening of said court, in the forenoon of 
said day, or as soon thereafter as counsel can be heard, I shall bring 
on for hearing a motion in the above-entitled cause, a copy of which 
is herewith served on you. 

Yours, GEO. H. LOTHROP, 
Sol’r for Def’t. 


* 
' 
; 


Detroit, 3rd Nov.., 1884. 
To Messrs. Merriam & Whipple sol’rs for comp!l’t. 


68 . Motion to Modify Order Overruling Plea Argued, &c. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 4 
ment, at the district court-room, in the city of Detroit, on Monday, zi 
the seventeenth day of November, in the year one thousand eight 
hundred and eighty-four. 

Present: The Honorable Henry B. Brown, district judge. 


GEORGE B. CoRNELL, 
v8. In Equity. 
Paut WEIDNER. 


In this cause a motion by defendant to modify order overruling 
plea is argued by counsel for respective parties and submitted. 
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69 Order for Reargument before Full Bench. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court- -room, in the city of Detroit, on Friday, the 
twenty-first day of November, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honorable Henry Bb. Brown, district judge. 


GEORGE B. CORNELL 
vs. -In Equity. 
PAUL WEIDNER. 


It is ordered that this cause be reargued before a full bench upon 
the issues raised by the plea. 


70 Final Decree. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, in equity, continued and held, at the court- 
room in the city of Detroit, on Wednesday, the twenty-fifth day of 
March, A. D. 1885. i : 

Present: Hon. John Baxter, circuit judge, and Hon. Henry B. 
Brown, district judge. 


GEORGE B. CORNELL 
v8. -In Equity. 
PauL WEIDNER. 


Before Judge Baxter. 


This canse having come up for argument on the bill, plea, and 
proofs therein, and the court having heard the counsel for complain- 
ant and having declined to hear counsel for defendant, it is now 
ordered, adjudged, and decreed that reissued letters patent No. 8759, 
granted to John Lacey and George B. Cornell for improvement in 
bushes for bungs on the seventeenth day of June, A. D. 1879, is not 
for the same invention as the original of said reissued letters patent, 
and is void. 

And it is further ordered, adjudged, and decreed that the bill of 
complaint in this cause be dismissed with costs. 


71 Order Allowing Claim of Appeal. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Wednes- 
day, the twenty-fifth day of March, in the year one thousand eight 
hundred and eighty-five. 

Present: The Honorable John Baxter, circuit judge, and the Hon- 
orable Henry B. Brown, district judge. 
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States for the eastern district of Michigan entered a final decree in 


GEORGE B. CORNELL VS. PAUL WEIDNER. 


GEORGE B. ‘ieee | 
U8. In Equity. 
PauL WEIDNER. 


Before Judge Baxter. 


Now comes the said plaintiff, by Merriam & Whipple, his solici- 
tors, and claims an appeal to the Supreme Court of the United 
States from the decree of this court dismissing the bill of complaint; 
which appeal is by the court now here allowed and the bond on ap- 
peal is hereby fixed at $500, to be filed within 60 days. 


72 Defendant's Bill of Costs. 


In the Cireuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


GreorRGE B. CoRNELL vs. PAUL WEIDNER. 


EE EEE, CLL RL A $20 00 
Counsel fee on depositions of Geo. B. Cornell & E. Thormann. 5 U0 


$25 00 


We hereby consent to the taxation of the foregoing bill of costs at 
$25.00. 
MERRIAM & WHIPPLE, 


Chicagyu, April 1, 1885. Sol’rs for Compl't. 


Endorsed : 2909. U.S. circuit court, E. dis't of Mich. In equity. 
Geo. B. Cornell vs. Paul Weidner. Def’t’s bill of costs. I hereby tax 
def’t’s costs at $25.00. Walter S. Harsha, clerk. Filed April 4, 1885. 
Walter S. Harsha, clerk. 


73 Bond on Appeal. 


Circuit Court of the United States, Eastern District of Michigan. In 
, Equity. 


GEORGE B. CorRNELL vs. PAUL WEIDNER. 


Know all men by these presents that George B. Cornell and Rich- 
ard 'T’. Crane, of the city of Chicago, county of Cook, and State of Ili- 
nois,and James Harvey, of the city of Detroit, county of Wayne, 
and State of Michigan, are held and firmly bound unto Paul Weid- 
ner, of the said city of Detroit, in the penal sum of five hundred 
dollars, lawful money of the United States; for the payment of which, 
well and truly to be made, we bind ourselves, our beirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Witness our hands and seals this 7th day of April, A. D. 1885. 

The condition of the above obligation is such that whereas, on the 
25th day of March, A: D. 1885, the said circuit court of the United 
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the above-mentioned cause, from which decree said George B. Cor- 
nell, the complainant, has taken an appeal to the Supreme Court of 
the United States: 

Now, therefore, if the said George B. Cornell shall duly prosecute 
the said appeal with effect and shall pay all damages and costs that 
may be awarded against him in case the said decree shall be affirmed 
in the said Supreme Court of the United States, then the above obli- 
gation shall be void ; otherwise to remain in full force and effect. 

GEORGE B. CORNELL. SEAL. 
JAMES HARVEY. | SEAL. 
RICHARD T. CRANE. | SEAL. 


Approved : 
HENRY B. BROWN, 
Dist. Judge. 


Endorsed : 2909. Circuit court of the United States, eastern dis- 
trict of Michigan. George B. Cornell vs. Paul Weidner. Bond filed 
April 29, 1885. Walter S. Harsha, clerk. 


74 Tue UnitTep STATES OF AMERICA: 


The Cireuit Court of the United States for the Eastern District of 
Michigan. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify and return to 
the claim of the defendant to an appeal to the Supreme Court of the 
United States of the case of George B. Cornell against Paul Weidner 
that the above and foregoing is a true copy of the record and pro- 
ceedings of the said court in said cause; that I have compared the 
same with the original, and it is a true and correct transcript there- 
from and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Detroit, in said district, this fifteenth day of 
June, in the year one thousand eight hundred and eighty-five, and 
of the Independence of the United States of America the one hun- 
dred and ninth. 

[Seal of the Circuit Court, Eastern District of Michigan. ] 


WALTER 8S. HARSHA, Clerk. 


Endorsed'on cover: E. Michigan C. C. U.S. No. 240. George 
B. Cornell, appellant, vs. Paul Weidner. Filed July 2, 1885. 
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BRIEF AND ARGUMENT FOR APPELLANT. 


I. 
STATEMENT OF FACTS. 
This was a bill filed asking for an injunction and 
accounting, for the infringement of U. S. Reissued Let- 
ters Patent, No. 8759, by repeated sales of the patented 


device. 


The only defence made was a plea that the reissue 
8759 was not for the same invention as the original 
patent. Assuming that all the allegations of the bill not 
controverted by the plea are true, the record shows that 
letagrs patent, No. 118,617, were granted to the appellant 
as assignee of himself, and one John Lacey, August 29, 


1871, for an improvement in comdbined Bushes and 
Wrenches for Bungs. (Rec., 1, 12.) That on the 6th 
day of August, 1872, patent No. 118,617 was for good 
and lawful cause surrendered and reissued in two divisions, 
A and B: division A No. 5026 being for the Wrench 
separately, and division B No. 5027 being for the Bush 
separately. (Rec., 1,14.) That on the 17th day of 
June, 1869, reissue No. 5027 was for good and lawful 
cause surrendered and reissue No. 8759 granted for the 


unexpired term of the original patent. (Rec., 2, 15.) 


That the form of bung bush described and claimed 
in reissue 8759 was not known or used prior to the in- 
vention of it by the appellant and Lacey; that appellant 
and Lacey invented and applied said bush; and that 
prior to that time no metallic lining for bung holes had 
been successfully applied, though attempts had 
repeatedly been made. That appellant brought the same 
into general use throughout the United States. And 
that this bush or lining has been supplied to nearly every 
brewer in the United States, and is the only bush or lin- 
ing in use, and has been of great benefit and value to the 


public. (Rec., 3, 22, 31, 36.) 


In December, 1872, about (wo months after the grant 
of the first reissues, 5026 and 5027, appellant brought 
a suit for infringement against Schumaker & Johnson, in 
the Eastern District of Wisconsin, the alleged infringement 
being the manufacture and sale of a core wrench with- 
out any projection to engage a notch in the flange of the 
bush. This was adjudged by the court to be an infringe- 
ment of the reissued patent, and a decree with reference 
to a master was entered in the case, and in the computa- 
tion of damages before the master, the number of bushes 
which had been inserted without any notch in the flange 
was shown and made the basis for computing damages. 
And that the Circuit Court was of. opinion that reissue 


— 
’ 


5027 was entitled to a construction which would include 
and cover the bush, when made without the notch in the 
flange. ‘Thatinsuits broughtin the Circuit Court for the 
Northern District of Illinois, one against Gillette e¢ a/. and 
one against the Downer & Bemis Brewing Co., in 1874, 
on both the reissued patents, 5026 and 5027, the same 
construction was given and adhered to by the court, and 
that the public generally acquiesced in that construction 
until the decision by the Supreme Court of the case of 
Schumaker v. Cornell, in the winter of 1877-8, indicating 
that the claim of reissue 5027, covered only the bush 
having a notch in the flange, and that thereupon without 
delay reissue 5027 was surrendered and reissue 8759 was 


obtained. (Rec., 3, 4, 5-) 


It also appears that in the re-examination of the case 
had upon the application for reissue 8759, the commis- 
sioner of patents rejected the claim therein made for 
the bush with a notch in the flange, for want of patent- 
able novelty. (Rec. 5, 20, 21, 23.) And that the 
appellee began the manufacture, sale and use of said 
bung bushes, subsequent to the date of reissue 8759, 


(Rec., 7+) 
IT. 
ASSIGNMENT OF ERRORS. 


l. The court erred in finding the reissued patent 
in suit not for the same invention as the original of said 


reissued patent. 


Il. ‘The court erred in finding reissued patent No. 
8759 void. 
III. The finding of the court is contrary to the law 


and the evidence in the cause. 


IV. The court erred in dismissing the bill of 


complaint in this cause. 


ITI. 
BRIEF. 


1. A plea in bar to the whole bill must reduce 
the issue to a single point. 
Beames’ Equity, ro. 
1 Daniels, Chy., 603, . 4. 
Rhode Island v. Massachusetts, 14 Pet., 261. 
Powder Co. v. Powder Co., 19 Fed. R., 513. 


2. All other defenses, except the one made by the 
plea, are cut off. 
Walker on Patents, § 605. 
Pitts v. Hall, 2 Biatch., 229. 
Blandy v. Griffith, 2 Fish., 616. 


3. The bill, so far as it is not contradicted by the 
plea, is admitted to be true. 
Beames’ Eg., 48. 
Story’s Eq. Pl., § 694. 


4. The single point put in issue by the plea in this 
cause is:—Is the reissued patent No. 8759 for the same 
invention as the original patent No. 118,617° 

(SEE ARGUMENT, POST PAGE 7.) 

5: The identity of the invention set forth in the 
origin al and reissued patents is a matter of legal con- 
struction on a comparison of the two instruments. 

\SEE ARGUMENT, POST PAGE 12.) 

Seymour v. Osborne, 11 Wall., 516. 

Stevens v. Pritchard, 10 O. G., 505. 

Lamp Heater Co. v. Littell, 13 O. G., 1009. 
Lucker v. Tucker Mf? g Co., 4 Ciiff., 397. 
Albright y. Cel. Harness T. Co., 12 O. G., 228. 

6. A comparison of the two patents for the purpose 
of determining the question of identity of invention re- 


con 


mess cues 


quires an interpretation of the original patent in the light 
of the state of the art. 
(SEE ARGUMENT, POST PAGE 8 to 12.) 
hachus v. Broomall, 115 U.5., 429. 
Vance v. Campbell, 1 Black, 427. 


Garneau v. Dozier, 12 Otto, 230. 


— 


7- The notch in the flange was not an essential 
feature of the bush invention, but could be left out, and 
the essential characteristics of the invention remain un- 
altered. 
(SEE ARGUMENT, POST PAGE 14 to 17.) 

Carver v. Braintree Mfg. Co., 2 Story, 439. 

Gong Bell Co. v. Clark, 13 O. G., 275. 

fruit House Co. v. Busch, 2 Biss., 472. 

Morey v. Lockwood, 8 Wall., 130. 

Dorsey Rake Co. v. Marsh, 6 Fish., 398. 

8. Under the circumstances shown in this case, 
there was no unjustifiable delay in applying for reissue 
8750. 

(SEE ARGUMENT, POST PAGE 17 to 20.) 

O Riley v. Morse, 15 How., 62, 120, 121. 

Gage v. Herring, 25. C. R., 819. 

Seymour v. McCormick, tg How., 106. 

Powder Co. v. Powder Co., 19 Fed. R., 512. 


9g. ‘The patentee had a right to broaden the claim 
of the original in the reissue, to make 
actual invention. 


it cover the 


(SEE ARGUMENT, POST PAGE 20 to 26.) 
Odell v. Stout, 22 Fed. R.. 159. 
Seymour v. Marsh, 2 QO. G., 675. 
Fruit House Co. v. Busch, 2 Biss., 47 

Miller v. Brass Co., 14 Otto, 350. 

‘Fames v. Campbell, 14 Otto, 350. 

Driven Well Cases, 75. C. R., 1081. 


La Pau v. Hawkins, 6 O. G., 72 
] 
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Rubber Co.v. Goodyear, g Wall., 788. 

Battin v. Taggert, 17 How., 74. 

Gong Co. v. Clark, 13 O. G., 275. 

Crandall v. Parker C. G. Co., 20 Fed. R., 
S5r. 

Coburn v. Schroeder, 22 O. G., 1538. 

W. UO. Tel. Co. v. B. & O. Tel. Co., 25 Fed. 
Rasy 24,28, 

Thomas v. Shoe Mfg. Co., 16 O. G., 542. 

Becker vy. Hastings, 22 Fed. R., 827. 

Morey v. Lockwood, 8 Wall., 230. 

Brown v. Guild, 23 Waill., 181. 

Bennett v. Fowler, 8 Wall., 445. 

Marsh v.’ Seymour, 97 U.S., 366. 

Dorsey Co. v. Marsh, 6 Fish., 387. 

Poppenhausen v. Falk, 2 Fish., 213-220. 


The presumption of the law is in favor of the 
identity of the original and reissue. 
(SEE ARGUMENT, POST PAGE 26 to 28.) 


Thomas v. Shoe Mfg. Co., 16 O. G., 541. 
O'Riley v. Morse, 15 How., 112. 

Guidet v. Barber, 5 O. G., 149. 

Bantz v. Flsas, 6 O. G., 118. 

Felting Co. v. Haven, 3 Dill., 131. 

La Bau vy. Hawkins, 6 O. G., 725. 

Carver v. Braintree Mfg. Co., 2 Story, 439. 
Allen v. Blunt, 3 Story, 742. 

Seymour v. Osborne, 11 Wall, 544-5. 

Smith v. Goodyear D. V. Co., 3 Otto, 456. 


IV. 
ARGUMENT. 
I, 
1. <A pleain bar to the whole bill must reduce the 


issue to a single point. 
2. <All other defenses, except the one made by the 
plea, are cut off. 


3. Lhe bill, so far as tt ts not contradicted by the 
plea, ts admitted to be true. 


The above three points we assume will be conced- 
ed. ‘The law relating to them is too familiar to the court 


to justify discussion. 


4. Lhe single point put in issue by the plea in this 
cause ts:——Is the reissued patent No. 8759,for the same in- 


vention as the original patent No. 118,617? 


This we presume will be conceded. ‘The first para- 
graph of the plea is not controverted. The second and 
third paragraphs appear to us to be wholly inconse- 
quential—the second, because the surrender and reissue 
admits and adjudicates that the invention “described and 
claimed” in the original patent was defectively claimed, 
and that the claim did not cover the invention described, 
because two distinct and not co-acting devices were 
claimed in combination, and because the reissue, 8759, 
is only for one of the devices described in the original, 
being for a distinct and severable part of the assumed 
combination claimed:and the /A7rd, for two of the above 
reasons, and because 5027 is not in issue in this cause for 
comparison or otherwise. The fourth and fifth para- 
graphs state a defense sufficient in law, if true, to bar a 
recovery, and we therefore replied to the plea. The 


fifth paragraph sets up new aflirmative matter of de- 
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fense, the truth of which was put in issue by the replica- 
tion, and no evidence was offered in support of it. 
Whether the claim of reissue 5027 was expanded or 
not is irrelevant, as that patent is not in issue, and the 


comparison is not made with it. 


IT. 


THE INVENTION AND THE STATE OF THE ART. 


5. The tdentity of the invention set forth in the 
original and reissued patents is a matter of legal construc- 


lion on a comparison of the two instruments. 


6. A comparison of the two patents for the purpose 
of determining the question of identity of invention, re- 
guires an interpretation of the original patent in the light 


of the state of the art. 


That part of the device described in the original 
patent intended to be secured by reissue 8,759, is a self- 
fastening metallic lining for the bung holes of casks, &c., 
designed to be stopped with a wooden or compressible 


bung. 


[It has been called a “metallic screw-threaded bung 
bush,” but it has nothing in common with the ordinary 
bush of mechanics, and is simply a metal lining for the 
bung hole ofa barrel. It is made as thin and light as the 
strength of metal and use will permit; smooth and taper- 
ing inside, to permit the insertion of, and to compress 
and hold a wooden bung; and tapering outside to enable 
the lining to be readily inserted in the bung hole of the 
barrel; and provided with a screw-thread on the outside, 
which draws the lining into place and fastens it there, 
and so imbeds itself in, and compresses the fibers of the 
wood around the bung hole, as to render the metal sub- 


stantially integral with the wood, and secure an abso- 


lutely tight joint between the wood and the metal, sure 


ip 


to be maintained under all circumstances, by the expan- 
sive force of the wood compressed by the taper of the 
lining, and between its threads in screwing it in. The 
bung hole of the barrel, as thus lined, is stopped when the 
barrel is in use by a compressible bung, usually made of 
wood, which is driven into the aperture until the bung 
hole is tightly closed. This lining is provided with a 
rim or flange at the larger end, designed to rest on the 


outside of the stave to strengthen and finish the device. 


In the case of fermenting liquids it 1s essential to 
the preservation of the contents of the barrel, that the 
bung-hole shall be stopped so tightly as to prevent the 
escape of the gases generated in the barrel during the 
process of fermentation. If they escape the contents of 


the barrel are spoiled. 


The importance will, therefore, at once be perceived 
of having a round, smooth surface for the interior of the 
bung-hole, adapted to receive, compress and hold the 
round wooden bungs, which are prepared for use and 
sold by the barrel, or other large quantity, to brewers 


and the trade. 


Before the invention of the metallic lining, the inte- 
rior surface of the bung-hole was rough and uneven on 
account of the impossibility of cutting asmooth and round 
hole through the hard-grained, oak wood, mostly used for 
staves. So that in new casks it was difficult to ughtly 
stop the bung-hole, the difficulty increasing with use, and 
if the hole was made tapering the bung operated as a 


wedge and was liable to split the stave. 


These beer barrels and kegs in practical use are filled, 
emptied and re-filled several times during each year; and 
each time the abrasion of inserting and removing the 
bung, and of the tools and implements used in doing it, 


and of the tools and implements used in washing and 


i i it 
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pitching the interior of the barrel or keg, rendered the 
interior surface of the bung-hole more broken and uneven, 
until it finally became incapable of being tightly stopped; 
the result being the loss of the contents of the barrel or 
keg, and the requirement that the barrel or keg be 
sent to the cooper-shop to have a new bung-stave in- 
serted, which required a new pitching, besides the loss of 


the use of the package while in the shop for repairs. 


The want of a means for protecting brewers. from 
loss in this way had jong been felt, and much effort had 
been expended to accomplish that result, as is demon- 
strated by the number of citations made by the examiner 
in the patent office, in the consideration of the application 
for reissue 8,759. (Rec., 5, 30.) But the line of ex- 
periments had been mainly in the direction of meta/ 
bungs, for which several patents had been taken out, all 
of which had failed of adoption by the public, because im- 
practicable. Most of the citations were metal bungs 
having an outside case screwed into the stave in which 
the metal bung was fastened by means of slots, annular 
recesses, or inwardly projecting lips, formed on or in the 
interior side of the case which rendered their use with 
a wooden bung impossible. Only one metallic lining for 
a bung-hole had been devised previous to the invention of 
Cornell & Lacey, to be used with a wooden bung — that of 
Kenyon & Menzies in 1863, which was nailed to the stave, 
was only used experimentally, proved a failure and went 
out of use—became simply an abandoned experiment. 


Such was the state of the art when Cornell & Lacey, 
in the spring or summer of 1866, (Rec., . 26) invented 
the screw-threaded metal lining which is the subject of 
this litigation. Prior to that time no form of metal 
lining for bung-holes had been successfully reduced to 
practice. (Rec., 3.) 
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In the state of the art in regard to the practical pro- 
tection of bung holes, the exact, but not unusual state of 
facts mentioned by Judge Shepley, in Ake v. Railroad 
Co., 6 Off. Gaz., 576, existed. In that case after suggest- 
ing that the devices nearest to the ‘patented device had 
some features in common therewith, but “differed from 
it in precisely those particulars which distinguish an in- 
complete and practically unsuccessful attempt from a 
perfected invention,” he says: — “This is the history of the 
art in relation to most of the important discoveries and 
inventions of the present day. The want, which the dis- 
covery or invention is to supply is first felt, and the 
genius of invention is aroused, and the thoughts and ef- 
forts of inventors are directed in a_ particular channel. 
When one achieves success, it not infrequently appears 
that prior inventors have been travelling in the same path, 
and in the light of his success, we look back with wonder 
at the omission of those who started earlier in the race 
to take the last short step, which separated them from 
the goal. But it is the last step in the race of discovery 


or invention that counts, and he who first crosses the 


dividing line between experiment and success wins the 
prize over those who, having started earlier in the race, 
are but a single step behind at the goal.” 


Corneil & Lacey took the last step and won the 
goal in the matter of this device. They produced a satis- 
factory and practical lining for the bung holes of barrels, 
which has been accepted as the ultimate of invention for 
that purpose; one which is in use by nearly every brew- 
er in the United States, and is and has been, the only 
one used and in use for a period of over sixteen years, or 
since it was introduced by the complainant to the public 
in 1869--70. It is estimated that more than six millions of 
these linings have been sold and used, and that nearly 
three million dollars have been saved thereby to the pro- 


, 
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ductive industry of the country. There cannet be any 
more conclusive evidence of novelty than universal adop- 
tion maintained without change for a series of years. 

It is evident that this device when inserted becomes 
in effect an integral part of the bung-stave, absolutely pro- 
tecting it from danger of being split in driving home the 
wedging bung. It also furnishes a bung-hole, arranged 
to receive and hold a wooden bung, absolutely free from 
danger of injury ky the tools used in inserting and re- 
moving the bung, or by the heat necessarily used in 
pitching the inside of the barrel, or the use of pitching 
tools, or otherwise by abrasion, thus supplying all and 


the exact requirements of a bung-lining. 
COMPARISON OF THE PATENTS. 


Re-issue 8,759 is not for all the inventions shown in 
the original patent. We do not understand this to con- 
stitute an objection to it. Albright v. Cell. H. T. Co., 12 
O. G., 228. Two disconnected and independent devices 
are shown, described and claimed as the invention of that 
patent, namely, rst, “An improvement in Metallic Bush- 
ings for the Bungs of Casks, &c.” and 2nd, “An im- 
provement in wrenches for operating bushings for bungs.” 
One of these devices could be used without the other. 
The wrench had no connection with the functions of the 
bush. Other means were known for inserting the bush, 
and when inserted by other means the wrench had no 
function in connection with it. The wrench does not at 
any time operate w7/A the bush, it operates on it when 
used to insert 1!', the same in effect as a hammer operates 
on anail. As said by the Commissioners of Patents:— 
(Rec., 22). “There ts no combination of this bush 
with that wrench, any more than with any other wrench.” 
These two devices were found by the patent office to be 
the invention of the patentee and a single patent was 


yranted for them as a combination. It is true the claim 


wana 


was defective, otherwise, in that it contained unnecessary 
details of construction both of the wrench and bush, but 
it was regarded by the patentee as invalid, because it 
was for a combination that did not exist—an attempt to 
patent two inventions with separate uses in one patent. It 
was evident that either device could be used without the 
other, and that when so used neither was protected by 
the patent. 

It was to protect these inventions in the separate uses 
to which they were adapted, and not to cure minor de- 
fects of a restrictive character, then unthought of, that 
the first reissues were applied for and allowed. And thus 
it happened that in the claim of reissue 5,027, the details 
of the claim of the original patent were retained to the 
largest extent consistent with the purpose to claim the 
bush invention separately. It was not at that time or for 
years afterwards believed by the patentee that any fur- 
ther modification was required to secure his invention 
tohim. Thus it happened that the claim of reissue 
5,027 contained the clause, “provided with the flange B, 
having the V-shaped notch d,”’and that it again became 
necessary to reissue this patent, for the purpose of leav- 
ing the notch out of the claim, in order to cover the inven- 
tion. There is, so far as we are aware, no pretence that 
the bush shown, described and claimed in the original 
patent, and the bush shown, described and claimed in 
reissue 8,759, are not the same except for the failure to 


claim the notch as a feature of the bush in the reissue. 
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ITI. 


7. The viotch in the flange was not a essential fea- 
ture of the bush invention, but could be left out and the 


essential characteristics of the invention remain unaltered. 


The specification of 118,617, says, ““we have invent- 
ed a new and valuable improvement in metallic bushings 
for the bungs of casks, etc.,” and “our invention has rela- 
tion to means for protecting the bungs of casks, etc., and 
consists in an improvement in metallic bushings for lining 
the bungs, which is cast with a screw thread,” and that it 
consists of ‘a tapering thimble or ring of metal provided 
with a flanch, 4, at its larger end and having a screw 


thread c on its outer surface.” 


A reference to the drawings of the original patent 
and re-issue 8,759 will show that the above is a full and 
correct description of the bush or lining described and 
claimed in re-issue 8,759, except that the re-issue is large- 
ly restricted by the disclaimer introduced into it, and by 


the specific terms of the claim. 


In the original patent it is further stated that “the 
flanch 4 is rounded off at its edge: and is provided at 
some point in its extent with a V-shaped notch d extending 
in to the screw-thread.” No function is attributed to the 
V-shaped notch in connection with the use of the device 
as a bush or lining. But a wrench to screw this bush or 
lining in with is also described, and in connection with 
the description of this wrench, it is stated that “the 
wrench is applied by inserting the core into the opening 
through the bushing and turning it until the projection / 
falls into the notch d.”’ From this it is evident that the 
notch did not relate to the bush invention, but was merely 
incidental to its use with this special form of wrench de- 
scribed in the patent, and made to operate on the bush in 


the act of inserting it. 
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It is also evident that neither the rounding off of the 
flange, nor the insertion of the notch in it can have any 
effect upon its use or usefulness as a lining toa bung hole. 
The only intimation in the entire patent that the notch 
has any use is in the statement of the method of applying 
the wrench in screwing the bushin. ‘This demonstrates, 
so far as inference can demonstrate, that its only use was 
in connection with the specific wrench described; and to 
enable the application of that particular wrench to the 
purpose for which said wrench was designed. 

There is no mistaking this matter. The bush is de- 
scribed in the original patent as a “metallic bushing for 
lining the bungs.” The invention of that device had 
nothing to do with the means of screwing tt in. That 
related to the wrench, and is so stated in the patent. The 
bush was necessarily invented first, and it would require 
a violent stretch of imagination to believe that it had a 
notch in the flange before that was filed in to’ enable this 
wrench to be attached to it. Now it seems to us axio- 
matic, that the inclusion in the specification and claim of 
a patent, of the description of a thing as an element or fea- 
ture of the invention, not necessary for, or participating 
in the accomplishment of the purpose for which the in- 
vention was designed and is used, does not make the 
thing so described and claimed a part of the invention. 
It may render the patent inoperative as the original pat- 
ent in Morey v. Lockwood, 8 Wall., 230, but it does not 
change tne actual invention. The invention consists of 
the means required to produce the desired result; what- 
ever else is described and claimed in the patent 1s dehors 
the invention. In this case the “tapering thimble or ring 
of metal provided with a flange at its larger end, and 


b 


having a screw-thread on its outer surface” was all the 
means required to line and protect the bung holes of 
casks, etc., the desired result, and was the invention, and 


all of the invention, relating to the bush shown in the 
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original patent. The result sought in this case was “means 
for protecting the bungs of casks,” and to accomplish 
it “a tapering thimble or ring of metal” was made to be 
inserted in the inside of the bung hole. The flange had 
a function in connection with the adjustment of this thim- 
ble, to prevent it from being screwed in too far, but it 
goes without argument that the shape of the outer edge 
of the flange and the notch in it had nothing to do with 


the use of the device as a bung lining. 


What possible difference could it make whether it 
was rounded off at the edge or square?—or whether it 
was smooth, notched or serrated’ - or whether it was 
round, square or octagonal? Either form would not 
make the screw-threaded metallic thimble of any greater 
or less use as a protection to the inside of the bung hole. It 
was probably considerations of this kind that influenced 
the Commissioner of Patents to refuse to allow a specific 
claim for the bush with a notch in the flange in re-issue 
8,759 (Rec., 21.) At any rate he did refuse it, and of 
course thereby declared that in the judgment of the pat- 


ent office it was not part of the bush invention. 


If screw threaded metallic bung hole linings had been 
old or known to the public when Cornell & Lacey made 
this bush invention, and their invention had been some- 
thing that made this screw threaded metal lining cheaper 
or more useful, and that something had been a notch in 
the flange, and the notch in the flange had_ been patent- 
ably new, that bush, with the notch in the flange, would 
have been patentable as an improved lining, and the notch 
would have constituted .the whole invention: and if in 
that case they had reissued and left the notch out, the 
reissue would not be for the same invention, because it 
would then be for the lining with their improvement left 
out; that is, the invention they made. but in this case it 
is conclusively established, not only that Cornell & Lacey 
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were the first to produce the screw threaded metallic 
bung lining, but that no form of bung lining had 
been successfully reduced to practice, until that 
result was accomplished by them, (Rec., 3.) and that 
the public is entirely indebted to them for this useful and 
valuable device. They did not invent a special form of 
screw threaded metallic bung hole lining, but the WHOLE 
THING—the screw threaded metallic bung hole lining itself 
—therefore their invention was the whole thing and they 
were clearly entitled to reissue to cover their invention. 
If it became necessary to leave out from the claim a 
restrictive detail like the notch in the original claim, it 
was their right to do so, and the doing of itdid not make 
the re-issue for any different invention from that of the 
original. 

We think the foregoing considerations establish, (1 ) 
that the bush invention was complete without the notch; 
(2) that the notch was not a part of the bush invention; 
(3) that the invention was the bush with or without the 
notch; (4) that the claims of ‘he original patent and 
re-issue 5,027, covered only the bush with the notch, and 
did not cover the bush without the notch; (5) that in 
failing to cover the bush with or w:thout the notch, these 
patents failed to cover the patentee’s actual invention; 
(6) that re-issue 8,759 covers what the inventors hon- 


estly invented and nothing more. 


IV. 
WAS THERE LACHES? 
8. Under the circumstances shown in thts case there 
was no unjustifiable delay in applying for re-issue 8759. 
If there was delay in taking this re-issue no adverse 
rights intervened. So far as known, no one has claimed 
that a bush without a notch was a patentable inven- 


tion as against a prior patented bush with a notch. 
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At any rate no putent has been granted for such 
an improvement. The public had acquiesced in the paten- 
tee’s claim that his patent covered the bush with or with- 
out the notch in the flange. (Rec., p. 5.) And the 
defendant in this case did not commence making bushes 
without a notch, and did not go in the bush busiaess until 
after re-issue 8759, was allowed. (Rec. 7.) The pat- 
entee has always claimed that his patents covered bushes 
with or without the notch, and evinced his faith in this claim 
by bringing suits against infringers for using bushes with- 
out the notch, in which he was sustained by repeated 
decisions of the U. S. Circuit Court. (Rec., 4, 5.) 
The public acquiesced in that construction of his patent, 
until the decision of the Schumacher case, in 1878, when 
he, without loss of time, applied for a re-issue. Up to 
that time, he had a well founded belief that his patent 
covered the metallic screw threaded bung-lining with or 
without the notch. He then first had reason to believe 
that his patent was sorestricted by the faulty claim of 
the notch in the flange as to be inoperative to secure all 
that he was by his specifications entitled to claim, which 
under Powder Co. v. Powder Co., 19 Fed. &., 509, 
authorizes a reissue and is wholly outside of any of the 
restrictions stated in Alahn v. Harwood, 5S. C. R., 174. 
Achison J., in Stutz v. Armstrong, 20 Fed. R., 843, 
Says: 


“The Supreme Court has laid down no unbending 
rule by which to determine what is unreasonable delay in 
applying for the correction of such a mistake as existed 
here; and it seems to me that each case must be decided 
upon its special facts and merits.” 


And Sawyer, J.,in PowderCo. v. Powder Co., supra, 
says: — 


«When courts make a mistake, it may, very proper- 
ly, be conceded that a patentee may well make an honest 
mistake himself.” 


vl 
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Justice Gray, in Gage v. Herring, 2 Sup. Ct. Rep. 
$25, says:— 


«Considering that the question of the validity of the 
new claim in the re-issue, is a question of law upon the 
face of the patent, and that its validity has been sanctioned 
by the Commisioner of Patents in granting the re-issue, 
and upheld by the Circuit Court, there has been no un- 
reasonable delay in entering a disclaimer ; for ¢he plaintiffs 
were not bound to disclaim until after a judgment of this 
court upon the question.” | | 


The same principle applies to applications for re- 


issues. 
Judge Sage, in Odell v. Stout, 22 Fed. R., 163, says: 


“There is a suggestion in J///er v. Brass Co., of two 
years as the limit to the delay permissible, with reference, 
by way of analogy, to the evidence of abandoment afford- 
ed by the inventor’s consent to the public use of his in- 
vention for that length of time before his application for a 
patent; but there is no rule fixing a precise limit of time. 
The rule relating to time is statutory, and therefore rigid, 
and to be applied according to its letter. The rule relat- 
ing to re-issues is equilable, and therefore flexible, and to 
be applied according to equity. What isa _ reasonable 
lime is a question, when a re-issue is attacked, to be deci- 
ded by the court upon the case presented; and, as we un- 
derstand it, the Supreme Court has purposely avoided 
prescribing any rule which would interfere with the de- 
cision of each case upon the equities arising upon the facts 
of that case.” 

This court has never required patentees to be wiser 
than Circuit Courts; it has always allowed them to rest 
upon the construction given to patents by the Circuit 
Court Judges; and inthis case the patentee was justified 
in relying upon the construction given 5,027 in the Cir- 
cuit Court, until that construction was changed, modified, 
or reversed by this court. That happened in the decision 
of the case ot Schumaker v. Cornell by this court upon 
a cognate invention covering by analogy the construction 


of the claim of the bush patent, and when this court by 
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its decision in that case intimated that the notch was an 
element of the claim of the bush, the limitation of which 
could not be constructively disregarded, the patentee 
immediately made application for, and in due time was 
granted re-issue 8,759. He applied for it because re- 
issue 5,027 was inoperative to protect his actual invention, 
made so by the improper inclusion of the notch, which 
had not then been used by him or others for years, and 
which he himself was the first to demonstrate 
could be omitted in practice without interfering in the 
least with the beneficial use of the patented invention. 
Here apparently was all the diligence shown that ever 


has been or ever can be properly required. 


V. 
g. The patentee had a right to broaden the claim 
of the original on the re-issue to cover the actual inven- 


Lion. 


There having been no unjustifiable delay in apply- 
ing for the re-issue, the patentee had a right to cover 
the original invention in the re-issue 8,759. If to do so 
required the claim to be made narrower, he would 
have been compelled to make it narrower; as it was re- 
quired to be broader he had the right to make it 
broader. The doctrine of re-issue with its limitations is 
well stated in Ote// v. Stout, 22 Fed. R., 162-3, where 
the court say: 

“The inventor is entitled also to a patent for his en- 
tire invention. He cannot, as Mr. Justice Bradley says 
in fames v. Campbell, 104 U.S., 378, ‘take a re-issue for 
anything but the same invention deseribed and claimed 
in the original patent.’ It is to be kept in mind, how- 
ever, that enlarging the claim may be an entirely differ- 
ent thing from broadening the invention. He may, under 


proper circumstances, so enlarge his claim as to make it 
extend to the limits of his invention, but he is bound by 
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those limits. He may not enlarge the invention. * * * 
Miller v. Brass Co., 104 U. S., 350, and James v. Camp- 
bell, id., 370, do not sustain the proposition made on be- 
half of the defendants, that a re-issued patent is void if 
the claims of the original patent are expanded. These 
cases, and others of later date, distinctly recognize that 
the claims of an original patent may be enlarged, by re- 
issued letters, to include the entire invention, or, in sep- 
arate claims the distinct patentable features of the inven- 
tion; provided, F7rs/, that there be no unreasonable delay 
in applying for the re-issue; and Second, that between the 
date of the original patent and the date of the application 
for the re-issue, rights which would be recognized in 
equity in favor of others shall not have intervened.” 

In Miller v. Brass Co., this court say:—*The great 
object of the law of re-issue seems to have been to enable 
a patentee to make the description of his invention more 
plain and specitic.” And: “we do not deny that a claim 
may be enlarged in a re-issued patent.” And further; 
‘Re-issues for the enlargement of claims should be the 
exception and not the rule, and where if a claim 1s too 
narrow —that is, does not contain all that the patentee is 
entitled to.” 

In ‘fames v. Campbell, 14 Otto, 356, the court say: 
“When a patent fully and clearly without ambiguity or 
obscurity describes and claims a specific invention, com- 
plete in itself, so that it cannot be said to be inoperative 
or invalid by reason of a defective or insufficient specifi- 
cation, are-issue cannot be had for the purpose of expand- 
ing and generalizing the claim so as to make it embrace 
an invention not described and specified in the original.” 
Of course the converse is true that when a patent ts invalid 
or inoperative by reason of a defective specification an 


expansion of the claim can be allowed and sustained. 


In the Driven Well Cases, 7 5. C.R., 1081, the court 
say: “If the amended specification does not enlarge the 
scope of the patent by extending the claim so as to cover 


more than was embraced in the original, the rights of 
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the public are not thereby narrowed, and the case ts 
within the remedy intended bv the statute. ‘Those cases 
in which this court has held re-issues to be invalid were 
of a different character, and were cases where by the 
re-issued patent ‘he scope of the original was so enlarged 
as to cover and claim a new invention, that which was 
either not in the original specification as part of the inven- 
tion described, or, if described, was, by not being claimed, 
virtually abandoned and dedicated to the public use. 
Here the amended specilication does not enlarge the 
scope of the original invention as described in the original 
specification. It simply in this respect supplies a defi- 
ciency, by describing with more particularity and exact- 
ness, the means to be employed to produce the desired 


result.” 


In Parker & Whipple Co.v. KXale Lock Co.., 41 O. 
G., 813, in considering what may be included in the 
reissue that “was suggested or indicated in the original 
specification, drawings or Patent Office model” this 
court say: 

“The things so to be included are only the things 
which properly belonged to the invention as embodied in 
the original patent; that what that invention was is to be 
ascertained by consulting the original patent, and that, 
while the new description may properly contain things 
which are indicated in the original specification, draw- 
ings or Patent Office model, (though not sufficiently de- 
scribed in the original specification), it does not follow 
that what was indicated in the original specification, 
drawings, or Patent Office model is to be considered as 
part of the invention, unless the court can see from a 
comparison ot the two patents that the original patent 
embodied as the invention intended to be secured by it 


what the claims of the reissue are intended to cover.” 
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This seems to us an eminently proper, equitable and 
salutary rule of construction. In our case, “the things 
which properly belonged to the invention as embodied 
in the original patent, * * * as the invention inten- 
ded to be secured by it,” were the things required to con- 
stitute a screw threaded metallic bung lining, and a 
screw threaded metallic bung lining is precisely what the 
claim of the reissue is intended to cover and does cover; 
namely, what the original patent describes as “means for 
protecting the bungs of casks, &c., * * * a taper- 
ing thimble or ring of metal provided with a flange, 4, at 
its larger end, and having a screw thread, ¢, on its outer 
surface.” ( Rec., p. 13). (See pages 12 to 17 of this brief). 

In Seymour v. Osborn, 11 Wall., 516, the court say: 
«Power is unquestionably conferred upon the Commission- 
er to allow the specification to be amended if the patent 
is inoperative or invalid, and in that event to issue the 
patent in proper form; and he may doubtless, under that 
authority, allow the patentee to re-describe his invention 
and to include in the description and claims of the patent 
not only what was well described before, but whatever 
else was suggested or substantially indicated in the spe- 
cifications or drawings which properly belonged to the 
invention as actually made and perfected.” 

In cases like this where the claim has been such 
that it was competent for any one to evade the patent 
and enjoy the substance of the invention by changes in 
the mere form of construction, reissues have always been 
sustained since the idea of a reissue was first introduced 
into our patent system. 

Batten v. Taggert, 17 Howard, 74. 
Morey V. Lockwood, 8 Wall., 230. 
Rubber Co. v. Goodyear, g Waill., 788. 
Brown v. Guild, 23 Wall., 181. 
Bennett v. Fowler, 8 Wall., 445. 
Marsh v. Seymour, 97 U.S., 366. 


The doctrine of Patten v. Taggert is that, even if 
the original patent claims a combination, it may be sur- 
rendered and a re-issue taken, describing and claiming 
only a part of the machine described and claimed in the 
original patent. And the court say:—“He had a right 
to restrict or enlarge his claim, so as to give it validity, 


and to effectuate his invention.” 


The doctrine of Alorey v. Lockwood is, that when 
the patent is inoperative by reason of a defective claim, 
it is the duty of the commissioner to correct the claim in 
a re-issue. Thatcase ts here largely in point. The court 
say: 

“The amendment was very material, as the lan- 
guage of the original claim tied the patentees dow ntoa 
syringe, consisting of the parts me nlioned - ih 
tying “them down to the mere form of the construction, 
regardless of the substance and legal smport of the inven- 
/10n. While the original specification and claim re- 
mained, it was competent for any one to evade the pat- 
ent, and enjoy the substance of the improvement, by a 
change in the mere formof constraction. * * * And 
this is what the defendants are endeavoring to accom- 
plish, and would have accomplished if the amendment of 
the claim had not been allowed.’ 


The Audbber Co. v. Goodyear holds that it is for the 
commissioner to determine whether the original patent 
is defective, and a reissue allowable. And that “it is the 
right of the patentee and his representative to enlarge or 
restrict the claim so as to give it validity and secure the 


invention.” 


The corn planter case of Brown v. Guild, illus- 
trates the control the Commissioner exercises over orig- 
inal patents in issuing re-issues, and distinctly recognizes 
not only the right of the patentee to take out re-issued 
patents for separate inventions originally claimed to- 


gether, but to adapt the description and claim of the 


re-issue to cover the separate invention sought to be pro- 
tected. 


The doctrine of A/arsh v. Seymour, in brief, is, that 
an moperative patent may be amended, either as to spe- 
cification or claims, and issued in proper form, covering 
not only what was well described, but whatever was 
suggested in the specification and drawings. 


In all these cases, and in numerous cases in the 
Circuit Courts, it has been held legitimate, in a re-issued 
patent to so modify the original specification, as to secure 
protection broadly to the rea/ invention of the patentee 
against any form of infringement. 

Dorcey Co. v. Marsh, 6 Fish., 387. 
Poppenhousen v. Falk, 2 Fish., 213. 


SCHUMAKER v. CORNELL. 


The case of Schumaker v. Cornel/, 6 Otto, 549, was 
decided wholly upon the question of the infringement of 
the defective claim of the patent for the cognate inven- 
tion —the wrench. Neither the original patent 118,617, 
nor reissue 5027 were before the Court, and of course re- 
issue 8759 was not. The record in that case, so far as 
the testimony was concerned, was demonstrated by sub- 
sequent litigation to have been imperfect and misleading 
as to the state of the art. The Court, as tothe reissued 
wrench, patent 5056, expressly disclaim the consideration 
of the question whether or not it was for the same inven- 
tion as the original patent, and say:-—“This opinion will 
be confined to the question of infringement.” They de- 
cide that the patentee “must stand by his claim as he 
made it,” and that the device as c/azmed was not infring- 
ed. Upon the record in that case the court was con- 
strained to say that “bushes” “are very old,” which of 
course is true in the abstract, but as applied to this bung 
lining device, was a mistaken conclusion, and so proved 
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by the record in this case. The record in this case 
(Rec. 3) shows that this device “not only was not known 
or used prior to the invention thereof by said Lacey and 
your orator, but that no form of metallic lining for bung- 
holes had been successfully reduced to practice,” There 
is, therefore, nothing in that case that ought to influence 


the Court to our prejudice in the decision of this case. 


VI. 
10. Tur PRESUMPTION OF THE LAW IS IN FAVOR 


OF THE IDENTITY OF THE ORIGINAL AND RE-ISSUE. 


Revised Statutes, Sec. 4916, provides that whenever 
any patent is inoperative by reason of a defective speci- 
fication, if the error has arisen by inadvertence, accident 
or mistake, and without fraudulent intent, the Commis- 
sioner of patents shall, on the surrender of such patent, 
cause anew Patent for the same invention, with cor- 
rected specifications, to be issued for the unexpired term 
of the original patent. That the Commissioner may cause 
several patents to issue for distinct parts of the thing 
patented, and that the specification and claim shail be 
subject to revision and restriction, the same as original 


applications are. 


It is well settled that when the Commissioner ac- 
cepts a surrender of an original patent and grants a new 
patent, his decision in the premises in a suit for in- 
fringement is final and conclusive as to the existence and 
sufficiency of the cause for reissue, as to the number of 
patents to be granted, and as to the restrictions and limi- 


tations to be imposed upon the reissues. 
The action of the commissioner establishes prima 
facie that the reissue is for the same invention as the 


original, and is conclusive upon that point unless there is 


such a repugnancy between the old and the new patent 
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that it must be held as matter of construction, that the 
new patent is not for the same invention embraced in 
the original. The presumptions of the law are con- 
clusive in this case because there is no repugnancy what- 
ever between the old and the new patent. The device 
shown in the original, was a screw threaded metallic 
bung lining, and in the re-issue the same screw threaded 
metallic bung lining. There is neither repupnancy nor 


room for construction. 


In the exercise of his discertion to revise and restrict 
the terms of the specification in the re-issue, which is as 
broad as in the case of an original application the com- 
missioner refused to allow a claim in the re-issue applica- 
tion for the notch in the flange upon the ground that it 
was not novel or patentable as part of the bush invention. 
(Rec., 21 and 23). Under what law does the Cir- 
cuit Court of the Eastern District of Michigan, re-examine 
this exercise of discretionary authority vested in the 
Commissioner of Patents? That most eminent jurist, 
Judge Story, in the case of Carver v. Braintree Mf g. 
Co., 2 Story, 439, asks the question:--“How can the 
court in this case judicially know * * * that the 
Commissioner did not positively require this very omis- 
sion?” And he regarded the bare suggestion that the 
Commissioner might have required the omission, as a suf- 
ficent answer to the objection that much more material 
parts of the device claimed in the original was left out of 
the reissue claim, and says further:— “I see nothing” in 
the provisions of the patent, law, “which requires the 
patentee to claim all things in the renewed patent, which 
were claimed as his original invention, or part of his in- 
vention in his original patent.” In this case the record 
establishes that the Commissioner did require the omis- 
sion of the notch in the flange from the claim of reissue 
8,759. (Rec., 21 and 23). And this action of the 
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' Commissioner it seems to us conclusively establishes that 
the notch was not a part of the invention of the bush de- 


vice. 


The omission of the notch from the claim of the re- 
issue is alleged to expand it, in other words, to make the 
re-issue cover more than the original claim. Suppose it 
does have that effect? What else is the purpose of a reissue? 
To authorize a re-issue the patent must be inoperative or 
invalid in whole or in part, for the reason that it claims 
too much or too little, and to just the extent that the re- 
issue law is answered, and the defective patent becomes 
operative or valid, to just that extent the reissue is made 
to cover more or less than the original. The design of 
the reissue law is to cover just such a case as this. Its 
intent 1s to secure his invention to the inventor. If he has 
failed through inadvertence, accident or mistake, and 
without fraudulent intent, to cover his invention in his 
original patent, he is permitted to re-issue and modify his 
specification and claims so as to cover it, whether the 
modifications result in broadening or narrowing the claims. 
And as to the question of inadvertence, accident or mis- 
take, and good faith, the decision of the Commissioner 
has never been held otherwise than conclusive in a case 
like this. 

CONCLUSION. 

Of all the defenses ever set up to this patent, the 

defense that the reissue 8,759 is not for the same inven- 


tion as the original patent has the least foundation in 
law or fact. 


The original patent, it will be recollected, describes 
the device as, “a tapering thimble or ring of metal _pro- 
vided with a flanch, 4, at its larger end, and having a 
screw thread on its outer surface.” This, with the refer- 
ence to the drawing, makes a very exact description of 
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the device heretofore, and now made and used. The 
specification in reissue 8,759 is as exact and specific a 
description of the same device as the language is capable 


of. 


The claim in the reissue is modified, but it exactly 
describes the identical thing shown and described in the 
original. If it be held that the notch in the flange is part 
of the description of the device described in the original 
patent, and is left out of the description in the reissue, that 
does not make the reissue any less for the same inven- 
tion, because the prohibition of the act is against the add- 
ing of new matter, and there is no obligation resting 
upon the patentee to claim in a reissue all | things which 
were claimed in the original patent. 

Carver v. Braintree M’}'g. Co., 2 Story, 438. 
Albright v. Harness T. Co., 12 O. G., 228. 
Fruit House Co. v. Busch, 2 Biss., 472. 


We therefore insist that the defence made by the 
plea is not sustained; that the finding of the Circuit 
Court was erroneous and productive of great wrong and 
injustice to the complainant; and that the decision of the 
Circuit Court should be reversed and the cause remand- 
ed. 


Respectfully submitted, 
J. W. Merriam, 
Solicitor for Cornell. 
Joun H. Wuipp.e, 
of Counsel. 
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STATEMENT OF THE CASE. 


[n 1884 appellant filed his bill in equity in the Cireuit 
Court of the United States for the Eastern District of 
Michigan, alleging infringement of re-issued patent No. 
8759, dated June 17th, 1879. 

To this bill appellee pleaded invalidity of the re-issue, 
because for a different invention from the original, and 
because issued in violation of the statute, annexing a copy 
of the original patent and both re-issues to his plea. 

Appellant filed a general replication. 

The plea was argued before the district judge, who 
expressed the opinion that the re-issued patent was bad, 
but formally overruled the plea, and subsequently ordered 
a re-argument before a full bench. 
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This was had March 25, 1885, when the plea was sus- 
tained and the bill dismissed. 

The finding of the court that the patent sued on is “ not 
“for the same invention as the original of said re-issued 
“letters patent, and is void,” will undoubtedly be the error 
assigned. 

Appellee offered no evidence beyond the patents in sup- 
port of his plea, deeming the identity of the invention cov- 
ered by the original and re-issue a matter to be determined 
by comparison. 
Ball vs. Langies, 102 U. 8., 1380. 

Appellant offered in evidence the file wrapper and con- 
tents of the re-issue application, which is printed in the 
record, and also took some depositions, which he has not 
printed. 

APPELLEE’s Ponts. 

1. The re-issue is for a different invention from tlie orig- 
inal patent and first re-issue. 

2. The original patent and first re-issue covered the 
whole invention disclosed by the specifications of those | 
patents, and were not inoperative or invalid; therefore the 
Commissioner of Patents had no authority to grant the last 
re-issue. 

3. If the specifications of the original and first re-issue 
were defective or insufficient, they were so because of an 
error in judgment in describing and pointing out the inven- 
tion, and this cannot be cured by re-issue. 

These propositions are founded on: 

Powder Co. vs. Powder Works, 98 U. &., 
138. 
Mnfg. Co. vs. Ladd, 102 U. 8S., 412. 


Johnson vs. R. R. Co., 105 U. 8., 589. 
Coon vs. Wilson, 118 U. 8., 277. 


4. There is no valid excuse shown for the long delay in 
applying for this re-issue, and this delay is fatal. 
Miller vs. Brass Co., 104 U. 8., 350. 
Mahn vs. Harwood, 112 U. 8., 354. 


The first three points involve an examination and com- 
parison of the original patent and two re-issues, and will be 
considered together. 

The original patent was granted August 29, 1871, No. 
118617. 

[ts title is: “Improvement in Combined Bushes and 
Wrenches for Bungs.” 

[t was for a bushing and a wrench, and described the 
bushing as follows: “a of the drawing designates the bush- 
ing—a tapering thimble or ring of metal, provided with a 
flanch, 6, atits larger end, and having a serew-thread, ¢, on 
its outer surface, which screw-thread is cast on the bushing 
in the mold, and is capable of immediate use without other 
finishing. The flanch 4 is rounded off at its edge, and is 
provided at some point in its extent with a V-shaped notch, 
d, extending into the screw-thread.” 

The wrench is described as having « core to fit in the 
bushing and a V-shaped projection to engage with the notch. 
The operation of the wrench is thus described: “ The 
wrench is applied by inserting the core into the opening 
through the bushing, and turning it until the projection / 
falls into the notch d. By means of the core the bushing 
is kept steady and is readily prevented from assuming an 
oblique position in the bung opening; at the same time the 
operator is enabled to get a better hold on the bushing than 
by means of the wrenches in common use, which are apt to 
slip from their seats when used on such difficult work as 
turning a rough-cast screw into place.” 

The claim is: 

“The combination, with the notched bung-bushing @ of 
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the wrench, consisting of the bar E having the slotted plate 
eand angular projection / and the removable core F, sub- 
stantially as specified.” 

On August 6, 1872, this patent was re-issued in two 
divisions, No. 5026 being for the wrench, and No. 5027 for 
the bushing. 

No. 5026 is not in the record, but was before this court in 


Schumacher vs. Cornell, 96 U. 8., 555. 


In No. 5027 the invention is described as follows: 

“Tn the drawing A represents the bushing proper, which 
consists of an annular ring of metal. This ring is made 
tapering on both its outer and inner sides, as shown in Fig. 
2, and is screw-threaded upon its outer side, by which 
means the same is secured within the aperture in the cask. 
This thread may be formed by a suitable tool, or may be 
formed in the mold, as found most advantageous. The 
larger end of the said ring is provided with a flange B, the 
outer surface or periphery of which is made in an ovolo 
shape, and is provided with a V-shaped notch d, which 
extends inward to a point near the body of the ring, as 
shown in Fig. 1. The object of this notch is to allow a 
suitable wrench, adapted for the purpose, to engage there- 
with; whereby the said bushing may be turned into place 
without the wrench slipping from its seat, as would be the 
case with a bushing having a smooth surface.” 

The claim is: ‘The screw-threaded metallic bung-bush- 
ing, made tapering upon both its outer and inner sides, and 
provided with the flange B having the V-shaped notch d, as 
and for the purpose described.” 

Down to November 3, 1878, the patentees seem to have 
been contented with the re-issue 5027, and at that time they 
filed the application for the re-issue now in suit. 

This re-issue is printed on pages 15 and 16 of the record. 

The drawings of this re-issue show the bushing substan- 
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tially as shown in the drawings of the original and first 
re-issue, the notch being in the flange, but the notch is not 
mentioned either in the specification or in the claim. 

The description of the bushing is as follows: 

‘Our invention relates to bushings for barrels, and con- 
sists of a short metallic tube in exterior form in shape of 
the frustum of a cone, slightly tapering. The outer surface 
is screw-threaded, to adapt it to be screwed forcibly into 
the bung-hole of the barrel, and to be held securely in place 
by the contact of the surfaces. The larger end of this tube 
is provided with an annular flange projecting outwardly, 
and adapted to rest, when the bushing is screwed to its place 
in the hole of the barrel, snugly upon the outer surface of 
the stave. The interior surface of the bushing is also made 
in the form of a frustum of a cone, and tapers uniformly 
from the exterior or flanged to the inner end of the bush- 
ing.” 

There is but a single claim, which is: 

“A metallic bushing for the bung-holes of barrels, made 
“with a flange adapted to rest on the outer surface of the 
“stave, and with an exterior threaded and an interior 
“smooth surface, both tapering from the flanged to the 
‘interior end, said inner surface being unbroken and unob- 
“structed, and tapering uniformly from one end of the 
“bushing to the other, as and for the purpose set forth.” 

In neither the original nor the first re-issue is there any 
hint that a tapering bushing, screw-threaded externally and 
smooth internally, was new, or was the thing invented by 
the patentees. 

On the contrary, the original patent plainly intimates 
that screw-threaded bushings were old. 

The problem which Lacy & Cornell were working upon, 
as disclosed by these patents, was a means of inserting a 
screw-threaded bushing into a bung-hole, and nothing 
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beyond this was in their minds, or in the mind of the man 
who drew the patent. 

It is evident from the sentence in 5027, beginning. “ The 
object of this notch,” that the patentees deemed it impos- 
sible to insert a bushing which had no special provision for 
engagement with a wrench. 

The invention of the original patent is therefore the 
notched bushing and the V-projection wrench, and the 
invention of re-issue 5027 is simply the notched bushing. 

In the claim of the original and first re-issue a V-shaped 
notch in the flange of the bushing is a material element. 
No bushing which entirely omits this notch can possibly 
infringe these claims. 

In speaking of re-issue No. 5026, and showing the 
importance of the notch in the bushing and the V-shaped 
projection on the wrench to the scheme of invention, this 
court said: ‘“ They are, therefore, vital in the invention 
covered by his patent. The notch is the point of engage- 
ment between the bushing and the wrench when the latter, 
operating as a lever, gives the former its circular motion 
and thus forces it home. Withont this arrangement such 
motion conld not be communicated and the desired result 
produced. Hence its importance in the scheme of the 
invention. Without it the rest would be as worthless for 
the end in view as one blade of a pair of scissors disjointed 


from the other.” 
Schumacher vs. Cornell, 96 U. S., 555. 


The invention of the re-issue No. 8759 is a different 


thing. 

The bushing therein described has no notch in the flange. 
True, the notch is shown in the drawings, but the specifica- 
tion is utterly silent on that point, and the claim is care- 
fully worded to exclude the notch as an element. This 
claim is entirely satisfied by a bushing without the notch. 

Therefore the thing which in the original and first re-issue 


was of vital importance to the invention, and which was a 
specific element of the claim in both, has entirely disap- 
peared. 

[t is axiomatic that two things cannot be the same when 
the distinguishing characteristic of one is utterly wanting 


in the other. 


The first re-issue, No. 5027, fully and completely covered 
the invention therein disclosed, and was not inoperative or 
invalid, so as to bring this patent within the statute author- 
izing a re-issue. 

In the original patent there is no hint that the invention, 
so far as the bushing is concerned, extended any further 
than the notch in the flange. The notched flange, its 
object, and the advantages which this form of construction 
afforded in connection with the patentees’ wrench, are fully 
and completely set forth. Indeed the patentees point out 
that other wrenches, on other bushings, are apt to slip from - 
their seats. 

After holding the original patent for about a year, and 
examining it with sufficient care to discover that it was not 
what they wanted, the patentees applied for a re-issue. 
Surely they must by that time have discovered that the 
patent did not fully cover the bushing which they had 
really invented, if such was the case. [But they took a 
re-issue in which the bushing was described substantially as 
before, and in which the claim was still limited by the 
notch in the flange. And they make more emphatic the 
statement in the original patent, and say that by means of 
the notch the wrench will be kept from slipping from its 
seat, “as would be the case with a bushing having a smooth 
surface.’ 

Men who had invented a bushing without a notch in the 
flange, and who thought it valuable enough to take a patent 


for it, would never have used this language. 


S 


If it be true that the whole invention described in the 


original and No. 5027 was the bushing with a notch in the 
flange, the Commissioner of Patents had no jurisdiction to 


grant this re-issue 8759, and it is void. 


If re-issue 5027 was inoperative or void by reason of an 
insuflicient or defective specification, this did not arise by 
inadvertence, accident or mistake, but through an error in 
judgment. 

Appellant, in his bill (Record, p. 4), states that on taking 
re-issue 5027 he was advised and believed that the claim of 
that re-issue covered a bushing without a notch in the 
flange. If this be taken as true, then the claim of that 
re-issue wis deliberately and advisedly framed to cover 
bushings either with or without the notch in the flange. If 
the claim was not broad enough to cover bushings without 
the notch, this was because of an error in judgment, and 
cannot be cured by re-issue. “In a clear case of mistake— 


not error in judgment—the patent may undoubtedly be 


enlarged,” ete. 


Mfg Co. vs. Ladd, 102 U. 8., 411. 


The long delay is fatal to this re-issue. 
No excuse for this delay is given except advice of coun- 
sel that re-issue 5027 covered the bushing as well without 
as with the notch. 

It is incredible that any patent counsel could be found 
who would give such advice with Vance vs. Campbell 
staring him in the face. But if such advice was given 
to appellant, is it a valid excuse for a delay of seven years ? 


Respectfully submitted. 


GEO. H. LOTHROP, 
Counsel for Appellee 
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If it be true that the whole invention described in the 
original and No. 5027 was the bushing with a noteh in the 
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if re-issue 5OL7 Was inoperative or void by reason ot all 
insufticient or defective specification, this did not arise by 
inadvertence, accident or mistake, but through an error in 
judgment. 

Appellant, in his bill | Record, p. 4), states that on taking 
re-issue 5027 he was advised and believed that the claim of 
that re-issue covered a bushing without a noteh in the 
flange. If this be taken as true, then the claim of that 
re-issue was deliberately and advisedly framed to cover 
bushings either with or without the notch in the flange. If 
the claim was not broad enough to cover bushings without 
the notch, this was because of an error in judgment, and 
cannot be cured by re-issue. “In a clear case of mistake— 
not error in judgment—the patent may undoubtedly be 
enlarged,” ete. 

Mfg Co. vs. Ladd, 102 U. 8., 411. 

The long delay is fatal to this re-issue. 

No excuse for this delay is given except advice of coun- 
sel that re-issue 5027 covered the bushing as well without 
as with the notch. 

It is ineredible that any patent counsel could be found 
who would give such advice with Vance vs. Campbell 
staring him in the face. but if such advice was given 
to appellant, is it a valid excuse for a delay of seven years / 


Respectfully submitted. 


GEO. H. LOTHROP, 


Counsel for Appellee 
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JUDD & DETWEILER, PRINTZRS, WASHINGTON. 


STATE OF WISCONSIN VS. PELICAN INS, CO. OF NEW ORLEANS, LA, l 


] In the Supreme Court of the United States. 


Tue State oF WISCONSIN 
vs. 


Tue Peiican INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA. 


And now comes the plaintiff, The State of Wisconsin, one of the 
States of the United States, and moves the Court for leave to file the 
declaration hereunto annexed against the Pelican Insurance Com- 
pany of New Orleans, Louisiana, a corporation of the State of Louis- 
lana, defendant, and for process against said defendant, returnable 
as the Court may direct. 

Ss. SHELLABARGER, 

J. M. WILSON, 

H. W. CHYNOWETH, 
Att’'ys of Plaintiff. 


(Endorsed:) Supreme Court U. S. 1886, October term. No. 6. 
Orig’l. The State of Wisconsin, plaintiff, vs. ‘The Pelican Insurance 
Company of New Orleans. Motion. for leave to file declaration and 
for process to Issue. Filed Nov. 23, 1886. 


2 And afterwards, to wit, on the 6th day of December, A. D. 
1886, the following entry appears of record, viz: 


Order Granting Leave to File Declaration and Awarding Summons. 


Tue Srate or Wisconstn, Plaintiff, 
Us. 
Tue Penican InsuRANcCE CompaANy OF New ORLEANS, LA. 


On consideration of the motion of Mr. Samuel Shellabarger, it is 
ordered that leave be, and the same is hereby, granted to enter and 
prosecute this cause as an original action in this Court, and that a 
summons issue, returnable on the 24th day of January, 1887, and 
requiring the defendant to plead or demurr to the declaration on or 
before the 28th day of February, 1887. Every Monday thereafter 
shall be a rule day until the issues are made up. 


3 Declaration in Debt. 
In the Supreme Court of the United States. 


Tue Strate or Wisconsin, Plaintiff, 
vs. 
Tart Penican INsuRANCE Company oF NEW ORLEANS, Defendant. 


The plaintiff, The State of Wisconsin, and one of the States of 
the United States, now comes and complains of the defendant, The 
Pelican Insurance Company of New Orleans, a corporation duly 
organized and existing under the laws of the State of Louisiana, 
Ina plea of debt— 

For that, whereas the plaintiff, the said State of Wisconsin, on 
the 16th day of September, in the year 1886, at the county of Dane, 

1—6 
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in the said State of Wisconsin, and in and before the Dane county 
circuit court, in said State—such court being then and _ there 
a court of general jurisdiction under the laws of said State—and 
by the consideration and judgment of the said court recovered 
against the said defendant, the said Pelican Insurance Company, a 
judgment in favor of the said plaintiff for the sum of eight thou- 
sand five hundred dollars damages, together with the further sum 
of: forty-five dollars and thirty-nine cents for costs and disburse- 
meuts, amounting in all to the sum of eight thousand five hundred 
and forty-five dollars and thirty-nine cents; which said judgment 
still remains in that court in full force and effect and not in any- 
wise modified, reversed, set aside, appealed from, or otherwise va- 
cated; and the said plaintiff, the said State of Wisconsin, hath not . 
obtained any satisfaction upon the said judgment, but, on the con- 
trary, the whole thereof, together with interest thereon from said 
date of such judgment, remains wholly unpaid and owing, whereby 
an action hath accrued unto the said plaintiff, the said State of 
Wisconsin, to demand and have from and of the said defendant the 
said sum of eight thousand five hundred and forty-five dollars and 
thirty-nine cents, with interest. | 
Wherefore the said plaintiff, the said State of Wisconsin, saith 

that the plaintiff is injured and hath sustained damage to the said 
amount of eight thousand five hundred and forty-five dollars and 
thirty-nine cents, with interest, and therefore it brings this suit. 

S. SHELLABARGER, 

J. M. WILSON, 

H. W. CHYNOWETH, 

Att’ys of Plaintiff. 


4 State of Wisconsin, Circuit Court for Dane County. 


Tue STate or Wisconsin, Plaintiff, 
; US. 
THE PeLican INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 


The complaint of the above-named plaintiff respectfully shows to 
the court— 

Ist. That the defendant is and has been continually for the three 
years last past a fire insurance corporation, duly incorporated, created, 
organized, and existing under and by virtue of the laws of the State 
of Louisiana, and, as such fire insurance corporation, is and has been 
continually during the said three years last past engaged in the 
business of fire insurance, having its principal place of business and 
office in the said city of New Orleans, in the said State of Louisiana. 

2d. That the defendant, as such fire insurance corporation, was, 
in the month of January, A. D. 1884, and has been continually each 
and every month since said month of January, A. D. 1884, down to 
and including the month of May, A. D. 1886, engaged in doing and 
carrying on the business of fire insurance in this State, in that it did 
issue and deliver in this State, in the said month of January, A. D. 
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1884, and has issued and delivered each and every month following 
the said month of January, A. D. 1884, down to and including the 
said month of June, A. D. 1886, policies of insurance to residents 
and citizens of this State, insuring such residents and citizens against 
loss by fire upon property situated in this State, and in that the said 
defendant has, in this State, during each and every month froin and 
including the said month of January, A. D. 1884, down to and in- 
cluding the said month of June, A. L). LSS6, collected and received 
premiums upon the said policies of insurance aforesaid. 
od. That neither the president and secretary nor the vice- 
0 president and secretary of the said defendant nor the defend- 
ant itself, nor either or any of them, nor cid any person for 
them or either or any of them,in the month of January, A. D. 1884, 
oratany timesince the said month of January, A. D. 1884, prepare or 
deposit in the office of the commissioner of insurance for this State a 
statement verified by their oaths or the oaths of any or either of 
them of the business of the said defendant corporation during the 
year 1883; and that the president and secretary and the vice-presi- 
dent and secretary of the said defendant, and the said defendant 
itself, and each and all of them, neglected and failed, in the month 
of January, 1884, and they and each of them and all of them have 
ever since failed and neglected, to prepare and deposit in the office 
of the commissioner of insurance in this State the annual statement 
required of them, the said president and secretary or the said vice- 
president and secretary of the said defendant, to be prepared and 
deposited in the said office of the said commissioner of insurance, 
under and by virtue of the provision of section 1920 of the Revised 
Statutes of this State, ch: apter 89, for the year A. D. 1878, and have 
during all of thesaid time neglecte d and failed, and still do neglect and 
fail, to prepare and deposit s.id annual statement or any statement 
whatever in the sald othee of the commissioner of insurance, and 
that no statement of any kind whatever was, in the month of Jan- 
uary, A. D. 1884, or has been since said month of January, A, D. 
1SS4, deposited in said othee of the commissioner of insurance ius 
aforesaid by the sald defendant, or by any otheer or ofheers thereof, 
or by any agent or agents thereof, or by any person or persons In Its 
behalf. or the behalf of any officer or officers or agent or agents 
thereof. 

Whereby the defendant has become and still is indebted to the 
plaintiff in the sum of fifteen ce gare dollars, according to the 
provision of section 1920, chapter 89, of the Revised Statutes of this 
State for the year A. D. 1878. 

Wherefore the plaintiff demands judgment against the defendant 
for said sum of fifteen thousand dollars, together with its costs and 
disbursements in this action. 

H. W. CHYNOWETH, 
Plaintijf’s Attorney, Madison, Wis. 
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6 State of Wisconsin, Circuit Court for Dane County. 


Tue Strate or Wisconsin, Plaintiff, 
vs. 
THe PeLican INsuRANCE ComMPpANY OF NEW ORLEANS, Defendant. 


The State of Wisconsin to the said defendant: 

You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid, and in case of your 
failure so to do judgment will be rendered against you according to 


the demand of the complaint. 
H. W. CHYNOWETH, 
Plaintiff’s Attorney. 
P. QO. address, Madison, Dane county, Wisconsin. 


STATE OF WISCONSIN, * 
Winnebago County, ts 

I hereby certify that I did, at the city of Oshkosh, county and 
State aforesaid, on the 19th day of June, A. D. 1886, serve the within 
summons upon the within-named defendant personally by then 
and there delivering to and leaving with David Lawson, a resident 
and citizen of this State, personally, he, the said Lawson, being then 
and there an agent of the said defendant, a true copy thereof, with 
the date of service duly indorsed on said copy. 

F. BURGESS, 
Sheriff, Winnebago County, Wisconsin. 


Fees : 
id ices eiachacepsneerapionijets $1 50 
I shld Scisiak Wieden soennith connanerenimere 40) 
ESSER rpg tre Sey cl ap ae 40 
$2 ov 
STATE OF WISCONSIN, } 


Winnebago County, § 1g 


I hereby certify that I did, at the city of Oshkosh, county 

7 and State aforesaid, on the 19th day of June, A. D. 1886, serve 
the within summons upor the within-named defendant per- 
sonally by then and there delivering to and leaving with L. D. 
Harmon, a resident and citizen of this State, personally, he, the said 
L. D. Harmon, being tlien and there an agent of the said defendant, 
a true copy thereof, with the date of service duly indorsed on said 


copy. 
EK. BURGESS, 
Sheriff, Winnebago County, W ‘isconsin. 


CHIPPEWA COUNTY, 388: 
SHERIFr’s OFFICE 


I hereby certify that I did, at the city of Chippewa Falls, county 
-and State aforesaid, on the 24th day of June, A. D. 1886, serve the 
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within summons upon the within-named defendant personally b 
then and there delivering to and leaving with H. H. Todd, a resi” 
dent and citizen of this State, personally, he, the said H. H. Todd, 
being then and there an agent of the said defendant, a true copy 
thereof, with the date of service duly indorsed on said copy. 
JOHN WEINER, 
Sheriff of Chippewa County, Wisconsin, 
By JOHN P. DIPPEL, 
Deputy Sheriff. 


lees : 
I $1 00 
1 REN aN DIE ener rn arenas 20 
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STATE OF WISCONSIN, | ba 


Dane County, j 
State of Wisconsin, Circuit Court for Dane County. 


Tur State or Wisconsin, Plaintiff, 
Us. 
ry’ ) , ; ‘ , ’ = . T seenp 
Tue Petican IxsuRANCE CompANY OF NEW ORLEANS, Defendant. 


H. W. Chynoweth, being duly sworn, upon hisoath deposes 

8 and says that he is the attorney for the plaintiff in this cause ; 

that the summons herein was duly and personally served upon 

the defendant on the 19th day of June, A. D. 1886, as more fully 

appears by the certificate of return of the sheriff of Winnebago 

county indorsed upon the back of said summons, now on file in the 

office of the clerk of this court; which said certificate of return is 
as follows: 


“SraTeE OF WISCONSIN, | 
Winnebago County, | = 
“T hereby certify that I did, at the city of Oshkosh, county and 
State aforesaid, on the 19th day of June, A. D. 1886, serve the within 
summons upon the within-named defendant personally by then and 
there delivering to and leaving with David Lawson, a resident and 
citizen of this State, personally, he, the said Lawson, being then and 
there an agent of the said defendant, a true copy thereof, with the 
date of service duly endorsed on said copy. 
“FF. BURGESS, 


“Sheriff, Winnebago County, Wisconsin.” 


Deponent further says that the said summons was again person- 
ally served upon the said defendant, and duly so, on the said 19th 
day of June, A. D. 1886, as appears more fully by the certificate of 
return of the said sheriff of Winnebago county attached to said 
summons: which said certificate is now on file in the office of the 
clerk of this court as follows: 
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“STATE OF WISCONSIN, | . 

Winnebago County, f 

“T hereby certify that I did, at the city of Oshkosh, county and 
State aforesaid, on the 19th day of June, A. D. 1886, serve the within 
summons upon the within-named defendant personally by then and 
there delivering to and leaving with L. D. Harmon, a resident and 
citizen of this State, personally, he, the said L. D. Harmon, being 
then and there an agent of said defendant, a true copy thereof, with 
the date of service duly endorsed upon said copy. 

“FF, BURGESS, 
“Sheriff, Winnebago County.” 


Deponent further says that said summons was again duly 

J and personally served upon said defendant on the 24th day 
of June, A. D. 1886, as more fully appears by the return of 

the sheriff of Chippewa county, attached to said summons, now on 
file in the office of the clerk of this court; which return is as follows: 


“CHIPPEWA COUNTY, 88: 
“ SHERIFF'S OFFICE. 
“T hereby certify that I did, at the city of Chippewa Falls, county 
and State aforesaid, on the 24th day of June, A. D. 1886, serve the 
within summons upon the within-named defendant personally by 
then and there delivering to and leaving with H. H. Todd, a resi- 
dent and citizen of this State, personally, he, the said H. H. Todd, 
being then and there an agent of the said defendant, a true copy 
thereof, with the date of service duly endorsed upon said copy. 
“JOHN WEINER, 
“ Sheriff, Chippewa County, Wisconsin, 
“By JOHN D. DEPELL, 
“ Deputy Sheriff.” 


That more than twenty days have elapsed since said service of 
said summons as aforesaid ; that defendant has not served, neither 
has plaintiff’s attorney received, any notice of appearance or appear- 
ances, neither any notice of retainer, answer, or demurrer in said 
cause, and said defendant is wholly in defuult therein. 


H. W. CHYNOWETH. 


Sworn to and subscribed before me this 4th day of August, A. D. 
1886. 
FRANK E. PARKINSON, 


Notary Public, Dane County, Wisconsin. 
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State of Wisconsin, in Dane County Circuit Court. 
) oe 


Tue Strate OF WIsconsIn, Plaintiff, 
vs. 
Tue Penican INSURANCE CoMPANY OF New ORLEANS, LOUISIANA, 
Defendant. 


It appearing by due proof now on file in the office of the 
10 clerk of this court that the summons herein was duly and 
personally served upon the defendant at the city of Oshkosh, 
in the county of Winnebago, State of Wisconsin, on the 19th day of 
June, A. D. 1886, and also: at the city of Oshkosh, Winnebago county, 
Wisconsin, on the 19th day of June, A. D. 1886, and also at the city 
of Chippewa Falls, Chippewa county, Wisconsin, on the 24th day of 
June, A. D. 1886; and it appearing that more than twenty days have 
elapsed since said service of said summons, and that no answer, de- 
murrer, notice of retainer, or appearance has ever been served or 
received in this action, and that the defendant is in default herein ; 
and it further appearing to me by due proof offered by the plaintiff 
and received in open court, at a general term of said court begun 
and held at the court-room, in the city of Madison, Dane county, 
Wisconsin, on the second Tuesday of July, A. D. 1886, and it being 
on a day of said general term of court to which said general term of 
court had been duly adjourned, to wit, upon the 16th day of Sep- 
tember, A. D. 1886, that the defendant is indebted to the plaintiff in 
the sum of eight thousand five hundred dollars damages: 

Now, therefore, on motion of H. W. Chynoweth, plaintiff’s at- 
torney, it is ordered and directed that The State of Wisconsin, the 
plaintiff, do have and recover of and from ‘The Pelican Insurance 
Company of New Orleans, Louisiana, the defendant, the sum of 
eight thousand five hundred dollars damages, besides the costs and 
disbursements in this action. 

Let judgment be entered accordingly , with costs. 

Dated September 16th, A. D. 1886. 

By the court: 


ALVA STEWART, Judge. 
State of Wisconsin, in Circuit Court Dane County. 


Tue State or Wisconsin, Plaintiff, 
v8. 
Tne Penican INsuRANCE ComMPpANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 


It, appearing by due proof now on file in the office of the 

1] clerk of this court that the summons herein was duly and per- 
sonally served upon the defendant at the city of Oshkosh, 
county of W innebago, State of Wisconsin, on the 19th d: ay of June, 
A. D. 1886, and also at the city of Oshkosh, county of Winnebago, 
and State of Wisconsin, on the 19th day of June, A. D. 1886, and 
also at the city of Chippewa Falls, Chippewa county, Wisconsin, on 
the 24th day of June, A. D. 1886, ‘and it appearing that more than 
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twenty days have elapsed since said service of said summons as 
aforesaid, and that no answer, demurrer, notice of retainer, or ap- 
pearance has ever been served or received in said action: 

Now, therefore, on motion of H. W. Chynoweth, plaintiff’s attor- 
ney, and upon the order and direction of the court upon due proof 
offered by the plaintiff and received in open court, it is adjudged 
that The State of Wisconsin, the plaintiff, do have and recover from 
The Pelican Insurance Company of New Orleans, Louisiana, the de- 
fendant, the sum of eight thousand five hundred dollars damages, 
together with the further sum of forty-five and 4%, dollars for costs 
and disbursements, amounting in all to the sum of eight thousand 
five hundred and forty-five and ;°,, dollars. 

Dated September 16th, 1886. | 
S. H. BOTLER, Clerk. 
DANE COUNTY, 88: 

State of Wisconsin, in Circuit Court for Dane County. 


I, S. H. Butler, clerk of the circuit court in and for the county of 
Dane and State of Wisconsin, do hereby certify that I have carefuly 
compared the foregoing and annexed copy of judgment-roll with 
the original now on file and of record in my office, wherein The 
State of Wisconsin is plaintiff and The Pelican Insurance Company 
of New Orleans, Louisiana, is defendant, and that the same is a true 
and correct copy of said original and the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Madison,in said county, this 
26th day of October, A. D. 1886. 

[ SEAL. | S. H. BUTLER, Clerk. 
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I, Alva Stewart, circuit judge of the ninth judicial circuit of the 
State of Wisconsin and presiding judge of the circuit court for Dane 
county, in said ninth judicial circuit, do hereby certify that the fore- 
going attestation of 8S. H. Butler, clerk of said court, to the foregoing 
exemplification of judgment-roll is in due form; that the said S. H. 
Butler is the clerk of said court, duly elected and qualified and act- 
ing as such; that I am well acquainted with his handwriting, and 
that his signature to said attestation is genuine. 

Witness ray hand, at Madison, Wisconsin, this 27th day of Octo- 
ber, A. D. 1886. 7 

ALVA STEWART, 
Circuit Judge of the Ninth Circuit of Wisconsin and 
Presiding Judge of the Circuit Court for Dane County. 


(Endorsed:) Supreme Court U. S. 1886, October term. No. 6. 
Original. The State of Wisconsin, plaintiff, vs. The Pelican Insur- 
ance Company of New Orleans. Declaration. Filed December 10, 
1886. James H. McKenney, clerk. 
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13 Summons. 
[Seal of the Supreme Court U. 8.] 
The President of the United States of America to the marshal of the 

Supreme Court of the United States, Greeting: 

You are hereby commanded that you summon the Pelican Insur- 
ance Company of New Orleans, Louisiana, to be and appear before 
the justices of the Supreme Court of the United States, at the Capitol, 
in the city of Washington, on the 24th day of January, A. D. 1887, 
to answer unto the State of Wisconsin in a plea of debt for eight 
thousand five hundred and forty-five dollars and thirty-nine cents, 
with interest, as alleged, and do you then and there make due re- 
turn of this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
14 the Supreme Court of the United States, at the city of Wash- 
ington, the 10th day of December, A. D. 1886, and of the In- 
dependence of the United States the one hundred and eleventh. 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


SuPpREME Court U.S., 
MArSHAL’s Orricer, Dec. 10, 1886. 

[, John G. Nicolay, marshal of the Supreme Court of the United 
States, do hereby authorize and deputize R. B. Pleasants, United 
States marshal, to serve the foregoing summons and to make due 
return thereof. 


JNO. G. NICOLAY, Marshal. 


UNITED SrTaTeEs OF AMERICA, Eastern District of Louisiana: 


I, Reuben B. Pleasants, do hereby certify that I have, 

15 on this 13th day of December, 1886, served the foregoing 

summons by reading the same to John McCaffrey, president 

of the Pelican Insurance Company of New Orleans, Louisiana, and 

showing to him the seal thereof, and by delivering to the said John 

McCaffrey, president of the Pelican Insurance Company of New 

Orleans, a certified copy of the declaration and order accompanying 

the same, at the office of said Pelican Insurance Company of New 

Orleans, on Camp street near Natchez street, in the city of New 
Orleans, on this 13th December, 1886. 

JOHN G. NICOLAY, Marshal, 
By R. B. PLEASANTS, 
U. S. Marshal of Eastern District of 


Louisiana and Deputy as Aforesaid. 


16 (Endorsed :) Supreme Court U. 5. October term, 1586. 

No. 6. Original. The State of Wisconsin, plaintiff, v. The 
Pelican Insurance Company of New Orleans, La. Summons and 
proof of service on John McCaffrey, president, &c. Filed December 
16, 1886. James H. McKenney, clerk. 
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10 THE STATE OF WISCONSIN VS. 
17 Defendant’s Pleas. 
Supreme Court of the U.S. October Term, 1886. 


Tue State oF Wisconstn, Plaintiff, 
U8. 
Tue PELican INSURANCE CoMPANY OF THE City OF New ORLEANS, 
STATE OF LouIsIANA, Defendant. 


I. 


The defendant aforesaid appears by attorney, according to the 
summons of the Court, to make answer to the complaint filed in this 
Court by the plaintiff aforesaid. 

The defendant is a civil corporation organized under the terms 
of the Revised Statutes of the State of Louisiana, sections 638 to 688, 
both inclusive, and is authorized to effect fire insurances, and is 
subject to suit and required to determine its domicil in the city 
aforesaid, and to maintain and designate an officer of that com- 
pany to receive there citations and other judicial writs and 
notices. This duty has been fulfilled from the date of the or- 
ganization, and the charter of the company has been recorded and 
published as those statutes require, in the office of the recorder 

of mortgages and a city paper for the time defined in the 
18 statute. No other designation has been made or required of 

the defendant. ‘The section six hundred and eighty-seven of 
the Revised Statutes of the United States defines the original juris- 
diction of this Court, and designates as subjects for the exercise of 
that jurisdiction where a State is the complainant, citizens of States 
other than of the plaintiff or complainant, and that there should 
be no error on the subject the first section of the fourteenth amend- 
ment to the Constitution of the United States exactly describes all 
of those who are citizens. They are natural persons born or nat- 
uralized within the limits of the United States, and having a resi- 
dence in any State determines the State in which he may have 
privilege or immunity as a citizen. Moreover, the complaint of the 
plaintiff discloses that this defendant is a fire insurance company, 
without political character or interstate relations, and had its origin 
and domicil in New Orleans, and that the said corporation had 
offended the State of Wisconsin by imputed and alleged disobedi- 
ence or inattention to her statute laws, and had incurred heavy for- 
feitures and penalties by such offences to the sum stated in the de- 
mand, and for the collection of which fines and forfeitures this suit 
has been commenced in this court. But the defendant says that the 
statute of the United States above cited further defines the cause for 
the exercise of original jurisdiction that the controversy should be 
of a civil nature. It excludes from cognizance of this Court the 
punitive statutes and divers litigations arising out of the internal 
and peculiar or peevish regulations, accompanied with fines, forfeit- 
ures, and arbitrary exactions which a State may impose upon citi+ 
zens or corporations of other States from a just cause, or from 
caprice or captiousness. The controversy must be of a civil nature 
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and not of the punitive nature, as shown by this record. Where- 
fore this defendant submits to this Court that the complaint of this 
plaintiff does not show a cause within the original jurisdiction of 
the Court, nor within the terms of the statutes of the United 
States. 


19 II. 


The said defendant, for further answer, says that the defend- 
ant, under the charter of the company, has always had its fixed 
and determined domicil within New Orleans, as its corporate name 
discloses, nor has this defendant any grant of privilege from the 
State of Wisconsin; that this company has habitually issued poli- 
cies of insurance at its domicil in New Orleans, and all of the con- 
tracts made by it receive their validity and impose a binding obli- 
gation as imparted by the laws of Louisiana, and conform to those 
laws. 

This defendant has not maintained at any place within Wiscon- 
sin any officer, appointee, or agent to receive citations, writs, — 
notice of the pendency of suits against it, nor accredited any person 
to answer to such procedure. This defendant avers that neither 
David Lawson, L. D. Harmon, nor H. H. Todd, persons named in 
the record served upon the defendant, with the summons to appear 
and answer the complaint of the plaintiff, were officers, agents, or 
employés of the defendant, and accredited by the defendant to re- 
ceive the notices which appear in the record filed, nor any notices 
of any such description or object ; nor were they entitled to do or to 
perform any matter or thing such as the plaintiff’s attorney informs 
them they may do for the said defendant under the notices. This 
defendant avers that the said attorney was without any license, per- 
mission, or authority to address such notices to either of them so as 
to bind this defendant for any purpose whatsoever, and was desti- 
tute of any authority of law or in fact, on account of this defendant, 
to select those persons to receive notices for and on behalf of the said 
defendant. 

This defendant avers that the circuit court of Dane county was 
wholly without authority to assume a jurisdiction over this defend- 
ant in the suit contained in the said record and described in the 

complaint of the plaintiff. The defendant had not been 
20 served with notice of the pendency of the suit, nor was the 

defendant at any time subject to the jurisdiction of the said 
circuit court: that the notices to Lawson, Harmon, and Todd were 
nugatory and without any obligatory force or obligation: to affect 
this defendant, a corporation of another State and commorant in 
that other State during the pendency of that suit. This defendant 
avers that the judgment has been procured by the act of the officers 
of the plaintiff and for the interest and emolument of the said plain- 
tiff and her officers; that the defendant was not within the juris- 
diction of the State nor of the court, and that there was no notice 
served on the defendant nor any legal notice of the cause, and that 
the court was not entitled to render judgment in the absence — and 
without such legal notice. This defendant did not appear to the 
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suit nor was represented in the cause. This the defendant is ready 
to verify,and prays that this suit be dismissed, and that the plaintiff 
be taxed with all of the costs. 

JOHN A. CAMPBELL, 


Defendant's Attorney. 


Supreme Court of the United States. October Term, 1886. 


THe Strate or WISCONSIN 
Us. 
THE Perican INSURANCE CoMPANY OF THE City OF NEw ORLEANS, 
LOvuISIANA. 


Additional pleas filed in the said cause in the said Court by the 
defendant 28th February, 1887, to the declaration of the plaintiff 
aforesaid. 

JOHN A. CAMPBELL, 
Attorney for Def’t. 


21 I. 


The defendant avers that the plaintiff aforesaid has no just claim 
upon the defendant for a debt, as set forth in her declaration, and 
that the debt has no existence in the manner aud form as set out in 
the said declaration, and doth further aver that there does not exist 
the records of the circuit court of Dane county, of the State of Wis- 
consin, such — the said plaintiff kas alleged in her said declaration, 
and denies the allegations made in the said declaration in respect of 
any such record, and call- for the production of the said record, so 
that this Court may examine the same. And this the defendant is 
ready to verify. And because of the facts aforesaid the defendant 
prays the judgment of this Court that the defendant may go hence 
and the plaintiff be taxed with all of the costs of this cause. 


22 IT. 


For a further plea in this behalf, the defendant says that, not con- 
fessing the truth of any matter alleged by the plaintiff in her dee- 
laration, — doth aver that the said plaintiff did procure to be entered 
in the circuit court of Dane county, in the State of Wisconsin, by 
her own officers and agents in this behalf, a judgment against this 
defendant for a sum corresponding to the sum set out in the declara- 
tion of the said plaintiff, filed in this court, and of the date of the 
sixteenth of September, 1886. This defendant avers that the judg- 
ment thus entered by the officers of the plaintiff in the recerd of the 
court was illegally, wrongfully, & fraudulently made, and is without 
any valid or binding operation, and is without effect, for that the 

said defendant at that date was beyond the limits of the said 
23 State, to wit, in the State of Louisiana, and had never been 
served with any legal and valid process or notice, and was not 
at any time during the pendency of the proceedings of the plaintiff 
and the action and administration of the said circuit court in the 
matter of the rendition of the judgment by said circuit court of Dane 
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county,in the State of Wisconsin, nor was a party to the said proceed- 
ings or subject to the jurisdiction of the court, & that the said court 
was without any jurisdiction in the matter of the rendition of the said 
judgment. And the said defendant avers that the pretended service 
which the officers of the said plaintiff have caused to be placed on the 
records of that court in the absence of the said defendant was made 
upon citizens of the said plaintiff, who were not officers 
24 of this defendant, nor agents of the defendant, no- entitled 
to accept service on behalf of this defendant, no- capable to 
bind this defendant, and were selected by the officers of the plaintiff 
without any knowledge or consent of this defendant, and for the 
purpose of giving a specious and delusive appearance of legality 
without the substance of the same. The defendant avers that 
neither L. D. Harmon, David Lawson, nor H. H. Todd were, at the 
date of the service, agents of the defendant, nor had any license, 
authority, nor right to receive the notices returned to the said court, 
and the said court made the said judgment without jurisdiction 
over the defendant, and without notice to the defendant of their 
wrongful and illegal exercise of jurisdiction. This the defendant is 
ready to verify. 
25 Wherefore the defendant prays judgment of the cause, and 
that the same be dismissed from this Court and that the de- 
fendant have judgment for costs. 


JOHN A. CAMPBELL. 


(Endorsed :) Supreme Court U. S. 1886, October term. No. 6. 
Original. The State of Wisconsin, plaintiff, vs. The Pelican Insur- 
ance Co. of New Orleans. Defendant’s pleas. Filed Feb. 28, 1887. 
James H. McKenney, clerk. 


26 Additional Plea of Defendant. 
Supreme Court of the United States. 


Tue Srate or WISCONSIN 
vs. 
Tue PreLrican INSURANCE COMPANY oF THE CiTy OF NEW ORLEANS, 
LOUISIANA. 


IIT. 


For further answer to the complaint of the plaintiff, the defendant 
says that the said plaintiff demanded, in her circuit court of Dane 
county, a judgment against this defendant for a sum of money, con- 
sisting of penalties and forfeitures and amercements defined in the 
1920 section, chapter ten (10), of the Revised Statutes of the State of 
Wisconsin, published by authority of the plaintiff in 1878, and in 

which demand the State accused the said defendant of having 
27 violated the prohibitions in the said statute within that State, 
and the defendant says that the said demand was founded upon 
that accusation. At the date of the commencement of the suit for 
this demand the said plaintiff had full knowledge that the defendant 
had its only domicil and habitation within the city of New Orleans 
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and State of Louisiana, and issued policies of insurance there and 
not elsewhere. The plaintiff knew that the defendant derived its 
charter from the State of Louisiana, and had none from the plain- 
tiff. This defendant had not, at the time of the commencement of 
this suit, any agent — attorney appointed competent or authorized 

to appear to any suit or action commenced by the said — 
28 tiff in her courts for any cause, and had not invested any 

person with authority to receive citations, writs, or process of 
any sort, the object of which was to inform this defendant of the 
commencement of a suit, or to oblige this defendant to appear in 
or to defend the suits which the State had or might commence for 
any cause. 

This defendant avers that neither David Lawson, L. D. Harmon, 
nor H. H. Todd had authority to receive citations, summons, or 
other process uf any sort for the account of this defendant, nor to 
comply with the contents in its behalf, or to oblige this defendant 
to submit to the same. This defendant had never designated them 

as agents or accredited them toact in its stead, but that these 
29 persons are citizens of Wisconsin, and neither of them an 

officer or agent of the defendant, but were selected by officers 
and agents of the plaintiff and to give an appearance of regularity, 
without the same being legal or authorized by the law or by the 
defendant, the aim seeming to be to prepare a suit for this Court. 
This defendant avers that it did not appear in the said circuit court 
of Dane county during the pendency of the said suit, by attorney 
or otherwise, nor was there any service of process conformably to 
law, and that the pretended service upon Lawson, Harmon, and 
Todd was nugatory and void. This defendant was all the time be- 
yond the limits of the State and beyond the jurisdiction of the 

court and not answerable to the said court for the matters 
30 set forth in the complaint made to the court. 

Wherefore the defendant, for the causes set forth in the 
answers made to the plaintiff in this suit by this defendant, prays 
that the Court dismiss the said suit from the Court, and that the 
plaintiff pay the costs. 

JOHN A. CAMPBELL, 
Defendant's Attorney. 


(Endorsed :) Sup. Court U.S. 1886, Oct’r term. No. 6. Original. 
The State of Wisconsin, plaintiff, vs. The Pelican Insurance Com- 
pany of New Orleans. Additional plea of defendant. Filed Mar. 
0, 1887. James H. McKenney, clerk. 
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ol Demurrer of Plaintiff to First, Second, and Fourth Pleas of De- 
fendant, and Replication to Third Plea. 


In the Supreme Court of the United States. October Term, 1886. 


Tue Strate or Wisconsin, Plaintiff, 
v8. 
THe Pevican INSURANCE CoMPANY OF THE City OF NEW ORLEANS, 
STATE OF LOUISIANA, Defendant. 


And now comes the plaintiff in the above-entitled action, The 
State of Wisconsin, and as to the first answer and plea of the said 
defendant, The Pelican Insurance Company of the city of New 
Orleans, State of Louisiana, by said defendant first above answered 

and pleaded, saith that the same ard the matters therein con- 
o2 tained, in manner and form as the same are pleaded and set 

forth, are not sufficient in law to bar or preclude it, the said 
State of Wisconsin, from having or maintaining its aforesaid action 
thereof against the said Pelican Insurance Company, defendant, and 
that the said State of Wisconsin is not bound by the law of the land 
to answer the same, and this it, the said State of Wisconsin, is ready 
to verify. Wherefore, for want of a sufficient plea or answer in this 
behalf, the said State of Wisconsin prays judgment and its damages 
by reason of the non-performance of the obligations in the said 
declaration mentioned, to be adjudged to the said plaintiff. 

2. And the said State of Wisconsin, as to the second answer and 
plea by the said defendant, the said insurance company, secondly 

above pleaded, saith that the same and the matters therein 
30 contained, in manner and form as the same are pleaded and 
set forth, are not sufficient in law to bar or preclude it, the 
said State of Wisconsin, fron: having or maintaining its aforesaid 
action thereof against the said Pelican Insurance Company, defend- 
ant, and that the said State of Wisconsin is not bound by the law 
of the land to answer the same, and this it, the said State of Wis- 
consin, is ready to verify. Wherefore, for want of sufficient plea or 
answer in this behalf, the said State of Wisconsin prays judgment 
and its damages by reason of the non-performance of the obliga- 
tions in the said declaration mentioned, to be adjudged to the said 
plaintiff. 
3. And the said plaintiff, the State of Wisconsin, as to the 
o4 second answer and plea of the said defendant, the said insur- 
ance company, as set forth in the additional pleas filed in the 
said cause by the said defendant, saith that the same and the matters 
therein contained, in manner and form as the same are pleaded and 
set forth, are not sufficient in law to bar or preclude it, the said State 
of Wisconsin, from having or maintaining its aforesaid action thereof 
against the said Pelican Insurance Company, defendant, and that 
the said State of Wisconsin is not bound by the law of the land to 
answer the same, and this it, the said State of Wisconsin, is ready to 
verify. Wherefore, for want of a sufficieut plea or answer in this 
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behalf, the said State of Wisconsin prays judgment and its 
30 damages by reason of the non-performance of the obligations 

in the said declaration mentioned, to be adjudged to the said 
plaintiff. 


4. And the said plaintiff, The State of Wisconsin, now comes and, 
as the first answer and plea set forth in the said additional pleas 
filed in the said case by the said defendant insurance company, 
joins issue upon said first plea in said additional pleas. 

SAM’L SHELLABARGER & 
J. M. WILSON, 
Att’ys for Plaintiff. 


(Endorsed:) Sup. Court U.S. 1886, Oct’r term. No. 6. Orig’. 
The State of Wisconsin, plaintiff, vs. The Pelican Insurance Co. 
Demurrer of plaintiff to first, second, & fourth pleas of defendant, & 
replication to third. Filed Mar. 7, 1887. 


36 Demurrer of Plaintiff to Additional Plea. Filed Mar. 3, 1887. 
In the Supreme Court of the United States. October Term, 18586. 


Tue STate or Wisconsin, Plaintiff, 
v. 
THe PeLican INSURANCE COMPANY OF THE Crty oF NEW ORLEANS, 
STATE OF LouiIsIANA, Defendant. 


And now comes the plaintiff in the above-entitled action, The 
State of Wisconsin, and as to the further and third answer and plea 
of the said defendant, The Pelican Insurance Company of New Or- 
leans, State of Louisiana, filed the 3d day of March, A. D. 1887, 

saith that the same and the matters therein contained, In 
o7 manner and form as the same are pleaded and set forth, are 
not sufficient in law to bar or preclude it, the said State of 
Wisconsin, from having or maintaining its aforesaid action thereof 
against the said insurance company, defendant, and that the said 
State of Wisconsin is not bound by the law of the land to answer 
the same, and this it, the said State of Wisconsin, is ready to verify. 
Wherefore, for want of a sufficient plea or answer in this behalf, the 
said State of Wisconsin prays judgment and its damages by reason 
of the non-performing of the obligations in the said declaration 
mentioned, to be adjudged to the said plaintiff, 
SAM’L SHELLABARGER & 
J. M. WILSON, 
Alty’s for Plaintiff. 


(Endorsed:) Sup. Court U.S. 1886, Oct’r term. No. 6. 

38 Orig’l. The State of Wisconsin, plaintiff, vs The Pelican In- 

surance Co. of New Orleans. Demurrer of plaintiff to ad- 
ditional plea of defendant. Filed Mar. 7, 1887. 
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39 Joinder in Demurrers and Joinder in Issue upon 3d Plea. 
Supreme Court of the United States. October Term, 1886. 


Tue STATE OF WISCONSIN 
v8. 


Tue Perican INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA. 


The said defendant, upon considering the demurrers of the said 
plaintiff to the answers of the defendant, affirms the validity and 
sufficiency of the said answers and submits the questions arising to 
the court for its judgment thereon. 

The defendant joins in the issue on the plea made. 

JOHN A. CAMPBELL, 
Attorney for the Defendant. 


40 (Endorsed :) Sup. Court. U. 8S. 1886, Oct. term. No. 6. 

Orig’l. State of Wisconsin, plaintiff, vs. The Pelican Insurance 
Co. Joinder in demurrers and joinder in issue upon 3rd _ plea. 
Filed Mar. 12 1887. James H. McKenney, clerk. 


41 Motion for Leave to Withdraw Demurrers and to File Replica- 
tion. 


Supreme Court of the United States. 


STATE OF WISCONSIN 
v. 
Tue Perican INsuRANCE CoMPpANY OF New ORLEANS, STATE OF 
LOUISIANA. 


Now comes the plaintiff in the above-entitled cause, The State of 
Wisconsin, by its attorneys, Shellabarger & Wilson, and moves the 
Court for leave to withdraw the demurrer of the plaintiff heretofore 
filed to plea numbered Il of the defendant, first filed in the above-en- 
titled cause, and also to withdraw the demurrer to plea numbered 
II, second filed in the above-entitled cause, and also to withdraw 

the demurrer to the third and last plea filed by the defend- 
42 ant, and for leave to file replication to the said second plea, 
numbered I], first filed, and to plea numbered II, second 
filed, and to said plea numbered II], last filed. 
SAMUEL SHELLABARGER. 
J. M. WILSON. 

(Endorsed :) Supreme Court U. 8. 1886, October term. No. 
6. Original. The State of Wisconsin, plaintiff, vs. The Pelican In- 
surance Co. Motion for leave to withdraw demurrers and to file 
replication. Filed March 21, 1887. James H. McKenney, clerk. 


43 And on the same day, to wit, the 21st day of March, A. D, 
1887, the following entry appears of record, viz: 
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Order Granting Leave to Withdraw Demurrers and File Replication. 
g yf 


Tue STATE oF WIsconsIn. Plaintiff . 
: ‘ = NSIN, | , No. 6. 
oe 


THe PevicaAn INSURANCE CoMPANY OF NEW ORLEANS. 


Original. 


On motion of Mr. Samuel Shellabarger, of counsel for the plain- 
tiff, leave is hereby granted the plaintiff to withdraw the demurrer 
to the plea numbered II of the defendant, first filed ; the demurrer to 
the plea numbered II, second filed, and the demurrer to the third 


and last plea filed by the defendant, and to file a replication to the E 
said plea numbered I], first filed; the said plea numbered IT, 

44 second filed, and the third and last plea. 

45 Replication of Plaintiff. 


In the Supreme Court of the United States. October Term, 1886. 


THe STATE OF WISCONSIN Plaintiff, 
US. 
THe PeLticaAN INSURANCE COMPANY OF THE City OF NEw ORLEANS, 
STATE OF LouIsIANA, Defendant. 


And now comes the plaintiff, The State of Wisconsin, in the 
above-entitled cause, by leave of the court, and not waiving, but 
expressly reserving all exceptions and objections which might be . 
taken to the several pleas of the defendant herein, by reason of their 
uncertainty and insufficiency in law, and which are, respectively, 

hereinafter replied to, and to so much of the plea numbered 

Ab I] as is material to be replied unto, replying, says : : 

That this plaintiff denies the averment that the defendant 

“has not maintained at any place within Wisconsin any officer, ap- 

pointee, or agent to receive citations, writs, notice of the pendency of 

suits against it, nor accredited any person to answer to such pro- 
cedure.” 

This plaintiff denies the averment that “neither David Lawson, 

L. D. Harmon, nor H. H. Todd, persons named in the record served 
upon the defendant with the summons to appearand answer to the 
complaint of the plaintiff, were officers, agents, or employes of the 
defendant and accredited by the defendant to receive the notices 
which appear in the record filed, nor any notices of any such de- 
scription or object.” 
Plaintiff further denies the averment in the said plea aver- 
47 ring that “neither the said David Lawson, L. D. Harmon, 
nor H. H. Todd were entitled to do or perform any matter or 
thing such as the plaintiff’s attorney informs them they may do for 
the said defendant under the said notices.” 

Plaintiff further denies the averment in the said plea numbered 
II, that the said attorney (of plaintiff) “ was without any license, per- 
mission, or authority to address such notices to either of them so as 
to bind this defendant for any purpose whatever, and was destitute , 
of any authority of law or in fact on account of this defendant to 
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select these persons to receive notices for or on behalf of the said 
defendant.” 

Plaintiff further denies the averments contained in said plea 

numbered II, “that the cireuit court of Dane county was 
48 wholly without authority to assume a jurisdiction over this 
defendant in the suit contained in the said record, as de- 
scribed in the complaint of the plaintiff. The defendant had not 
been served with notice of the pendency of the suit, nor was the de- 
fendant at any time subject to the jurisdiction of the said court; 
that the said notices to Lawson, Harmon, and Todd were nugatory 
and without any obligatory force or obligation to affect this defend- 
ant, a corporation of another State, and cormorant in that other 
State during the pendency of that suit.” 
Plaintiff further denies the averment contained in said plea num- 
bered IT, “that the said judgment has been procured by the 
if) act of the officers of the plaintiff and for the interest and 
emolument of the said plaintiff and her officers.” 

Plaintiff further denies the averment contained in the said plea 
numbered II, “that the defendant was not within the jurisdiction of 
the State nor of the court, and that there was no notice served on 
the defendant, nor any legal notice of the cause, and that the court 
was not.entitled to render judgment in the absence — and without 
such legal notice.” - 

And the said plaintiff, The State of Wisconsin, further comes, and, 
not waiving, but expressly reserving, all objections and exceptions 
which might be taken to the plea numbered “II,” being the second 
plea numbered “IL” filed by the defendant in this case, by reason 

of its uncertainty and unsufficiency in law, and replying to so 
50 much thereof as is material to be replied to, says that this 

plaintiff denies the allegation in the said plea numbered “II,” 
second filed in said case by the defendant, and denies the averment 
contained in the said last-named plea, which avers “ that the judg- 
ment thus entered by the officers of the plaintiff in the record of the 
court was illegally, wrongfully, and fraudulently made, and is with- 
out any valid or binding operation and is without effect. 

And the plaintiff further denies the averment “that the said de- 
fendant, at that date, was beyond the limit of said State, to wit, in 
the State of Louisiana, and had never been served with any legal 

and valid process or notice, and was not, at any time during 
51 the pendency of the proceedings of the plaintiff and admin- 

istration of the said circuit court in the matter of the rendi- 
tion of the judgment by the said circuit court of Dane county, in 
the State of Wisconsin, nor was a party to the said proceedings or 
subject to the jurisdiction of the court, and that the said court was 
without jurisdiction in the matter of the rendition of said judg- 
ment.” 

And the said plaintiff, further replying, denies the averment con- 
tained in the said plea numbered “II,” second filed, averring “that 
the pretended service, which the officers of the plaintiff have caused 
to be placed on the records of that court, in the absence of the said 
defendant, were made upon citizens of the said plaintiff who 
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52 were not officers of this defendant, nor agents of the defend- 


ant, nor entitled to accept service on behalf of this defendant, 
nor capable to bind this defendant, and were selected by the officers 
of the plaintiff without any knowledge or consent of this defendant, 
and for the purpose of giving a specious and delusive appearance 
of legality without the substance of the same.” 

And the plaintiff, further replying to the said plea numbered “ IT,” 
second filed, denies the averment of such plea which avers “that 
neither L. D. Harmon, David Lawson, nor H. H. Todd were at the 

date of the service, were agents of the defendant, nor had any 
a) license, authority, or right to receive the notices returned to 

the said court, and that the said court made the said judg- 

ment without jurisdiction over the defendant, and without 
notice to the defendant of their wrongful and illegal exercise of juris- 
diction.” 

And the said plaintiff, The State of Wisconsin, not waiving, but 
expressly reserving, all objections and exceptions: which might be 
tuken to the plea of the said defendant numbered ‘ III,” and third 
‘tiled by the defendant in this case, by reason of its uncertainty and 
insufficiency in law, now comes and, replying to so much of the 

said third plea as is material to be replied to, says that plain- 
54 tiff denies the averment in the said plea that the said defend- 
ant“ issued policies of insurance there (in New Orleans) and not 
elsewhere;” and further denies the averment in said third plea that 
“the defendant had not, at the time of the commencement of this 
suit, any agent, attorney, or appointee competent or authorized to 
appear to any suit or action commenced by the said plaintiff in her 
courts for any cause, and had not invested any person with authority 
to receive citations, writs, or process of any sort, the object of which 
was to inform this defendant of the commencement of a suit, or to 
oblige this defendant to appear in or defend the suit which the State 
had or might commence for any cause.” 
5d And the plaintiff, further replying to the said third plea, denies 
the averment therein which alleges “that neither David Law- 
son, L. D. Harmon, nor H. H. Todd had authority to receive citation, 
summons, or other process of any sort for the account of this de- 
fendant, nor to comply with the contents in its behalf, or to oblige this 
defendant to submit to the same. This defendant had never desig- 
nated them as agents or accredited them to act in its stead ; but that 
these persons are citizens of Wisconsin,and neither of them an officer 
or agent of the defendant, but were selected by officers and agents of 
the plaintiff and to give an appearance of regularity, without 
56 the same being legal or authorized by the law or by the de- 
fendant, the aim seeming to be to prepare a suit for this 
Court.” 

And this plaintiff, further replying to said third plea, denies the 
averment contained in such plea that “there was not any service of 
process conformably to law,and the pretended service upon Lawson, 
Harmon, and Todd was nugatory and void; this defendant was all 
the time beyond the limits of the State and beyond the jurisdiction 
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of the court and not answerable to the said court for the matters 
set forth in the said complaint made to the court.” 
And this plaintiff, further replying to the several and re- 
57 spective pleas of the defendant hereinabove named, further 
avers that at and before the time of the commencement of 
the said action, in which was rendered the judgment named in the 
declaration herein, and at the time of the service of the notices and 
writs in the said action upon the said David Lawson, L. D. Har- 
mon, and H. H.'Todd, as set forth in the said several and respective 
pleas of defendant, the said David Lawson, L. D. Harmon, and H. 
H. Todd, each, respectively, the agent in the said State of Wisconsin 
for the said defendant and as such by the defendant then and — 
recognized and authorized in and about the matter of soliciting 
and receiving applications for policies of insurance against 
58 fire,and in and about issuing the same on behalf of the de- 
fendant to and in favor of citizens and residents of the State 
of Wisconsin, insuring the property in the State of Wisconsin of 
such citizens against loss by fire; and at the time of the said serv- 
ice of the said notices and writs upon the said David Lawson, L. 
D. Harmon, and H. H. Todd, respectively, and before that time 
each of the persons last named was, by the procurement and au- 
thority of the defendant, acting, and theretofore had been act- 
ing, as the recognized agent of the said defendant within the 
State of Wisconsin in the matter of soliciting and issuing 
to citizens of Wisconsin, in the State of Wisconsin, 
59 policies of insurance upon the property of such citizens, such 
property located within the State of Wisconsin, against loss 
by fire, for and on behalf of the said defendant as such insurance 
corporation ; and pursuant to such agency the said several agents 
did, at and before the times of the service of said notices and writs, 
as stated in said pleas, respectively, in the said State of Wisconsin, 
solicit, on behalf of the defendant, applications for insurance against 
fire on property in the said State of Wisconsin, of the citizens of said 
State, and did make out and transmit and cause to be transmitted 
to the defendant applications for such insurance on behalf of 
60 parties, citizens of said State, on property in said State, desir- 
ing to have their said property insured by the defendant, and 
said agents did then and there receive from the defendant policies 
of insurance issued on such applications; and said agents did then 
and there, in pursuance of their said agencies, respectively, deliver 
said policies in the said State to the said insured, residents of the 
said State, upon the property aforesaid ; and said agents, respectively, 
did then and there collect from the said insured the premiums 
thereof paid by the said insured, and did then and there receive a 
commission from the defendant for their said respective serv- 
61 ices out of the premiums named in the said policies as the 
consideration for said risks taken by defendant through said 
respective agents ; and at the times last aforesaid the said defendant 
had, through the agency of the said agents, Lawson, Harmon, and 
Todd, respectively, and also through the agency of other agents of 
defendant within said State of Wisconsin, to a large extent issued 
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in the said State, policies of insurance against loss by fire upon such 
property of such citizens so situate in the said State, and had paid 
to such agents their commission for their services as agents in said 
behalf; all of which the plaintiff is ready to verify. 

H. W. CHYNOWETH, 

SAML SHELLABARGER, 
62 J. M. WILSON, Alt’'ys for Pl'ff. 


(Endorsed :) U.S. Supreme Court. 1886, October term. No. 6. 
Original. State of Wisconsin, plaintiff, v. Pelican Insurance Com- 
pany of New Orleans, Louisiana. Replication of plaintiff. Filed 
March 21, 1887. 


63 Defendant's Rejoinder. 
Supreme Court of the United States. 


Tue State oF Wisconsin, Plaintiff, 
Us. 
Tue Pevtican INSURANCE CoMPANY OF THE City OF NEW ORLEANS, 
Defendant. 


The said defendant rejoins to the replication of the said plaintiff 
that the pleas made by this defendant in answer to its unreasonable 
complaint are sufficient in law and are true in respect to matters of 
fact and fully entitle the defendant to the judgment of this Court of 

a dismissal of the said complaint, and to a judgment for the 


664 costs against the said plaintiff, and this the defendant is 


ready to sustain with proofs as the Court shall require or 
direct. 
JOHN A. CAMPBELL, 
Defendant’s Atto. 


(Endorsed :) Supreme Court U. S. 1886, Oct’r term. No. 6. 
Orig’l. The State of Wisconsin, plaintiff, vs. The Pelican Insurance 
Co. Defendant’s rejoinder. Filed Mar. 26, 1887. James H. 
McKenney, clerk. } 


65 Motion and Consent to Waive Jury, for Order as to Taking Tes- 
timony, & as to Hearing Demurrer. 


Supreme Court of the United States. 
v8. No. 6. 


THe Perican INsurANcE Company or { Original Jurisdiction. 
New OR vEAnNs, LOUISIANA. 


STATE OF Wisconsin, Plaintiff, | 


In the above-entitled case the plaintiff asks the Court to make an 
entry stating that, by the consent of the parties, a jury in the above 
case is waived. 

Also a further order that the testimony te be presented to the 
Court in the case shall be in the form of depositions taken by the 
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respective parties, in the manner and upon such notice as the Court 
shall direct,and that the Court shall make an order directing the 
manner of taking the depositions and fixing the character of the 
notice that shall be given by the parties, respectively, to the attorneys 
of record of the adverse party. 

Also that the Court will fix a time for hearing the demurrer of the 
plaintiff to the first plea of the defendant, now remaining on file, 
and that the Court will further direet how the counsel will be heard 
upon the said demurrer, whether by briefs or oral argument, or 
both. 

SHELLABARGER & WILSON, 
Attorneys for Plaintiff. 


66 723 St. Pau. STREEt, 
BALTIMORE, 29 March, 1887. 


? 


Messrs. Shellabarger & Wilson, Kellogg’s buildings, Washington: 
city. 

GenTN: I have your note. I consent to the hearing of the de- 
murrer in the suit No. 3 of the original cases in the Supreme Court 
at this term, and that the issues of fact may be determined by the 
Court without a jury. The case referred to is The State of Wiscon- 
sin, plaintiff, against The Pelican Insurance Company of the city of 
New Orleans. 

Very respectfully yours, 
JOHN A. CAMPBELL. 


67 (Endorsed:) Supreme Court U. S. 1886, October term. 

‘No. 6. Original. The State of Wisconsin, plaintiff, vs. The 
Pelican Insurance Co. Motion and consent to waive jury, and for 
order as to taking testimony and time for hearing demurrer Filed 
April 4, 1887. 


68 And afterwards, to wit, on the 11th day of April, A. D. 
1887, the following entry appears of record, viz: 
Tue State or Wisconsin, Plaintiff, — 
No. 6. 
r ) a . ( Original. 
Ture Perican INSURANCE CoMPANY OF New ORLEANS, LA. P 


It is ordered by the Court that the denurrer of the plaintiff to 
the first plea of the defendant be, and the same is hereby, assigned 
for argument on Monday, April 25th, at the head of the call for that 

day, and that printed briefs be filed in accordance with the 21st 
69 rule, which is hereby made applicable to all the hearings 
of the case. 
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IN THE 


Supreme ur of the {nited Sates 


oo 


ORIGINAL DOCKET, No. 6. 


~ _ ee — 


THE STATE OF WISCONSIN, Plaintiff, 


US. 


THE PELICAN INSURANCE COMPANY of New 
Orleans, Louisiana, Defendant, 


Brief, on Behalf of Plaintiff, on Demurrer of Plaintiff to 
the Defendant’s first Plea, 


BY 


SAMUEL SHELLABARGER, 
J, M. WILSON, 
H. W. CHYNOWETH, 

Attorneys for Plaintiff. 
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Thomas McGill & On., Law Printers, Washington, D.C. 


IN THE 


~————-- Supreme Court of the United States. 


THE State oF Wisconsin, Plaintiff, 


Original Docket 


US. 
THE PeLIcAN INSURANCE COMPANY OF / No. 6. 
New Organs, Loursrana, Defend- 
ant. 
4 Brief on Behalf of Plaintiff upon Demurrer of 
7 Plaintiff to the Defendant’s First Plea. 


—_— - en 


Record and Statutes Involved in Issue Pre- 
sented by the Demurrer. 


> 


The following: is a copy of the declaration to which the 
defendant’s first plea, demurred to, is interposed : 


In the Supreme Court of the United States. 


~ 


‘Tue Strate or Wisconsin, Plaintiff, 
vs. | 

THe Perevican INSURANCE COMPANY 
or New Or eANs, Defendant. 


The plaintiff, the State of Wisconsin, and one of the 
States of the United States, now comes and complains of 
the defendant, The Pelican Insurance Company of New 
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Orleans, a corporation duly organized and existing under 
the laws of the State of Louisiana, in a plea of debt— 

For that, whereas, the plaintiff, the said State of Wis- 
consin, on the 16th day of September, in the year 1886, at 
the county of Dane, in the said State of Wisconsin, and in 
and before the Dane County Circuit Court in said State— 
such court being then and there a court of general jurisdic- 
tion under the laws of said State—and by the consideration 
and judgment of the said court, recovered, against the said 
defendant, the said Pelican Insurance Company, a judg- 
ment, in favor of the said plaintiff, for the sum of eight 
thousand five hundred dollars damages, together with the 
further sum of forty-five dollars and thirty-nine cents for 
costs and disbursements, amounting, in all, to the sum of 
eight thousand five hundred and forty-five dollars and 
thirty-nine cents; which said judgment still remains, in 
that court, in full force and effect, and not in anywise 
modified, reversed, set aside, appealed from, or otherwise 
vacated ; and the said plaintiff, the said State of Wisconsin, 
hath not obtained any satisfaction upon the said judgment, 
but, on the contrary, the whole thereof, together witb in- 
terest thereon from said date of such judgment, remains 
wholly unpaid and owing; whereby an action hath accrued 
unto the said plaintiff, the said State of Wisconsin, to de- 
mand and have from and of the said defendant the said 
sum of eight thousand five hundred and forty-five dollars 
and thirty-nine cents, with interest. 

Wherefore, the said plaintiff, the said State of Wiscon- 
sin, saith that the plaintiff is injured, and hath sustained 
damage to the said amount of eight thousand five hundred 
and forty-five dollars and thirty-nine cents, with interest, 
and therefore it brings this suit. 

SAMUEL SHELLABARGER, 

J. M. Witson, 

H. W. Cuynoweta, 
Attorneys for Plaintiff. 


The following is a copy of the defendant’s first plea, be- 
ing that to which the demurrer of plaintiff is interposed: 
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In the Supreme Court of the United States. 


October Term 1886. 


THe State or Wisconsin, Plaintiff, 
US. 
THe PeticaAN INsuRANCE COMPANY OF THE 
City oF New ORLEANS, STATE oF LovIs- 
IANA, Defendant. 


[. 


The defendant aforesaid appears, by attorney, according 
to the summons of the court, to make answer to the com- 
plaint filed in this court by the plaintiff aforesaid. The 
defendant is a civil corporation organized under the terms 
of the Revised Statutes of the State of Louisiana, sections 
683 to 688, both inclusive, and is authorized to effect fire 
insurances, and is subject to suit, and required to determine 
its domicile in the city aforesaid, and to maintain and 
designate an officer of that company to receive their cita- 
tions and other judicial writs and notices. This duty has 


‘been fulfilled from the date of the organization, and the 


charter of the company has been recorded and published, as 
those statutes require, in the office of the Recorder of 
Mortgages and a city paper, for the time defined in the 
statute. No other designation has been made or required 
of the defendant. The section 687 of the Revised Statutes 
defines the original jurisdiction of this court, and desig- 
nates as subjects for the exercise of that jurisdiction, where 
a State is the complainant, citizens of States other than 
the plaintiff or complainant; and that there should be no 
error on the subject, the first section of the fourteenth 
amendment to the Constitution of the United States ex- 
actly describes all of those who are citizens. 

They are natural persons born or naturalized within the 
limits of the United States, and having a residence in any 
States; determine the State in which he may have privilege 
or immunity as a citizen. Moreover, the complaint of the 
plaintiff discloses that this defendant is a fire insurance 
company without political character or interstate relations, 
and had its origin and domicile in New Orleans, and that 
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the said corporation had offended the State of Wisconsin : 
by imputed and alleged disobedience or inattention to her 

statute laws, and bad incurred heavy forfeitures and penal- 

ties by such offenses to the sum stated in the demand, and 

for the collection of which fines and forfeitures and penal- | 

ties this suit has been commenced in this court. but the * 
defendant says that the statute of the United States above 
cited further detines the cause for the exercise of the orig- 
inal jurisdiction—that the controversy should be of a civil 
nature, and vot of a punitive nature, as is shown by this 
record. It excludes from cognizance of this court the 
punitive statutes and divers litigations arising out of the 
internal and peculiar and peevish regulations, accompanied 
with fines, forfeitures, and arbitrary exactions, which a State 
may impose upon citizens or corporations of other States 


. 
- 


from a just cause or from caprice or captiousness. The | 4 q 
controversy must be of a civil nature, and not for penalties AA 
or forfeitures. Wherefore the defendant submits to this fy 
court that the complaint of this plaintiff does not show a, y ; 
cause within the original jurisdiction of the court, nor; ¥ y 
within the terms of the statutes of the United States. cs, j 


The following is a copy of the demurrer by plaintiff to 
said first plea of defendant: 


In the Supreme Court of the United States. 
October Term 1886. 


Tue State oF Wisconsin, Plaintiff, - 
vs. 

ry. ) 7 hd ‘ 7 

I'wE PELIcAN INsuRANCE COMPANY | 


Gem, 


OF THE City oF NEW ORLEANS, 
STATE OF LOUISIANA, Defendant. 


And now comes the plaintiff in the above-entitled action, 
the State of Wisconsin, and as to the first answer and plea 
of the said defendant, The Pelican Insurance Company of 
the City of New Orleans, State of Louisiana, by said de- 
fendant first above answered and pleaded, saith that the 
same, and the matters therein contained, in manner and 
form as the same are pleaded and set forth, are not suffi- 


o 


cient in law to bar or preclude it, the said State of Wis- 
consin, from having or maintaining its aforesaid action 
thereof against the said Pelican Insurance Company, de- 
fendant, and that the said State of Wisconsin is not bound 
by the law of the land to answer the same, and this it, the 
said State of Wisconsin, is ready to verify. Wherefore, 
for want of a sufficient plea or answer in this behalf, the said 
State of Wisconsin prays judgment and its damages by 
reason of the non-performance of the obligations in the 
said declaration mentioned to be adjudged to the said 


plaintiff. 


The following are the sections of the statutes of Wis- 
cousin which are supposed to have some bearing, more or 
less, on the issue raised by the demurrer. The following 
are found in the Revised Statutes of Wisconsin of 1878: 


Section 1220. Every company transacting the business of 
life or accidental insurance in this State shall, on or before 
the first day of March in each year, pay to the State 
‘l'reasurer, as an annual license-fee for transacting such 
business, the sum of three hundred dollars, and in addi- 
tion each such company, organized under the laws of this 
State, shall pay two per centum of its cash receipts for 
premiums by it received in this State during the calendar 
vear preceding, as shown by its reports required to be made 
by law. Such license, when granted, shall authorize the 
company to whom it is issued to transact business until the 
first day of March in the ensuing year, unless sooner 
revoked or forfeited according to law. The payment of 
such sum shall be in lieu of all taxes for any purpose 
authorized by the laws of this State, except taxes on such 
real estate as may be owned by such corporation. 

Section 1915. No fire or fire and inland navigation or 
transportation corporation incorporated under the laws of 
uny other State of the United States, or of any foreign gov- 
ernments, shall, directly or indirectly, take risks or transact 
any business of insurance in this State except upon com- 
pliance with and maintenance of the following require- 
ments: 

1. It shall be possessed of, if a stock corporation, an 
actual paid-up, in cash, capital of two hundred thousand 
dollars; but mutual corporations of other States may be 


.- 
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admitted, in case the State where such corporations are 


located admit the mutual corporations of this State, by 


complying in ali respects with the conditions and obliga- 
tions imposed by such States on the mutual corporations 
of this State. 

2. It shall first file a written instrument duly signed by 
the president and secretary thereof, with the corporate seal 


affixed, declaring that it desires to transact the business of 


insurance in this State, and that it will accept.a license 
therefor according to the laws of this State, which shall 
cease and terminate in case such corporation shall remove 
or make application to remove into any court of the United 
States any action or proceeding commenced in any court 
of this State, upon a claim or cause of action arising out 
of any business or transaction done in this State, or in case 
it shall violate or fail to comply with any provision of law 
applicable to such corporation, or in case its capital shall 
be impaired to the extent of twenty per cent., and shall 
not be made good within such time as the Commissioner 
of Insurance shail require; if the Commissioner of Insur- 
ance shall in either case declare its license revoked there- 
for, and it shall therein appoint an attorney to reside in 
this State, specifying his place of residence, on whom and 
where auy summons, notice, or process of any court of this 
State may be served, and stipulate that any service of any 
such summons, notice, or process upon such attorney in 
any action brought upon any cause arising out of any busi- 
ness or transaction in this State during the term of such 
license, shall be accepted irrevocably as a valid service 
upon said corporation, unless some other attorney shall be 
subsequently appointed with like authority in his stead. 

3. It shall file in the office of the Commissioner of In- 
surance a copy of its charter, duly certified by its secretary, 
together with a statement, verified by the oath of the presi- 
dent, vice-president, or other chief officer, and of the secre- 
tary, containing the name of the corporation, place where 
located, amount of its capital stock, and a detailed state- 
ment of its assets, showing the amount of cash on hand 


and in bank, the amount of real estate, and how much of 


the same is incumbered by mortgage or otherwise, the num- 
ber of shares of stock of every kind owned by it, the par 
and market value of the same, the amount loaned on bond 
and mortgage,the amount loaned on other securities, stating 
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the amount and kind loaned on each, the estimated value of 
the whole amount of such securities, and all the other assets 
or property, and the value thereof; also showing the amount 
of its indebtedness, the amount of losses adjusted and un- 
paid, the amount incurred and in process of adjustment, the 
amount resisted as illegal or fraudulent, and all other claims 
existing against it; also a copy of the last report, if any, 
made under any law of the State by which it was incor- 
porated. 

4. Every such corporation organized under the laws of 
any foreign government shall, in addition to the foregoing, 
file in the oftice of the Commissioner of Insurance a state- , 
ment, verified by the oath of the president, secretary, or 
manager residing in the United States, showing to the sat- 
isfaction of the Commissioner of Insurance that such corpo- 
ration has invested in the stocks or bonds of the United 
States, of the States of New York or Wisconsin, such stock 
or bonds to be in all cases equal to a stock producing six 
per centum per annum, and in bonds or mortgages on 
unincumbered real estate worth fifty per cent. more than 
the amount loaned thereon, the sum of at least two hundred 
thousand dollars, and that such stock or bonds are de- 
posited with the Superintendent of the Insurance Depart- 
ment, State Treasurer, or other proper officer of some one 
of the States of the United States, or are held by citizens 
of the United States, as trustees, aud that such securities 
are not pledged or incumbered, but are held and remain 
for the benefit and security of the policy-holders of such 
corporation residing in the United States; or, in default 
of such statement, shall deposit, with the State Treasurer, 
for the benetit and security of policy-bolders residing in 
the United States, a sum not less than fifty thousand dol- 
lars, or stocks of the United States or of the State of Wis- 
consiu, in all cases to be equal to a stock producing six per 
cent. per annum, said stocks not to be received by said 
Treasurer at a rate above their par value, or above their 
current value, or in bonds and mortgages on improved 
unincumbered real estate in the State of Wisconsin worth 
fifty per cent. more than the amount loaned thereon. The 
stocks and securities so deposited may be exchanged from 
time to time for other securities receivable as aforesaid ; 
and so long as the corporation so depositing shall continue 
solvent and comply with the laws of this State, such cor- 
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poration may be permitted by the State Treasurer to col- 

lect the interest or dividends on said deposit; and where 

deposit is made of bonds or mortgages, accompanied by 

full abstracts of titles, the fees for an examination of title 

by counsel, to be paid by the party making the deposit, 

shall not exceed twenty dollars for each mortgage, and the al 
fees for an appraisal of property shall be five dollars to 
each appraiser, not exceeding two, besides expenses for 
each mortgage. 

5. It shall renew from year to-year, in such manner and 
form as may be required by the Commissioner of [nsurauce, 
the statements and evidences of investments and deposits 
above required, and shall make and file the annual state- 
ment and report required by the provisions of section nine- 
teen hundred and twenty, so long as it shall transact busi- 
ness in this State. 

6. It shall first procure from the Treasurer a certificate 
for the deposit so made when required by the foregoing 
provisions, and from the Commissioner of Insurance a 
certificate of authority stating that such corporation has 
complied with all the provisions of this chapter applicable > 
to it, 

7. It shall pay to the State Treasurer the license fees 
required to be paid by section twelve hundred and nineteen 
at the time and in the manner therein described. 

Section 1920. The president, or vice-president and sec- 
retary, of each fire, inland navigation, or transportation 
iusurance corporation, except town corporations, doing 
business in this State, shall annually, within the month of 
January, prepare and deposit in the office of the Commis- 
sioner of Insurance a statement, verified by their oaths, of 
the business of the corporation during the year, and of the 
condition thereof on the thirty-first day of December then 
next preceding, exhibiting the following items: , 

First. The amount of the capital stock of the corpora- 
tion. : 

Second. The property or assets of the corporation, speci- 
fying— 

1. The value, as near as may be, of the real estate held 
by such corporation, 

2. The amount of cash on hand in such corporation’s 
office, and also the amount deposited in bank to the credit 
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of such corporation, and specifying in what bank or banks 
the same is deposited. 

3. The amount of loans secured by bonds or mortgages, 
constituting the first lien on real estate, on which there 
shall be less than one year’s interest due or owing. 

4. The amount of loans on which interest shall not have 
been paid within one year previous to such statement. 

5. ‘The amount due the corporation on which judgments 
have been obtained. 

6. The amount of stocks of this State, of the United 
States, of any incorporated city of this State, and of any 
other stocks owned by the corporation, specifying the 
amount, number of shares, and the par and market value 
of each kind of stocks held. 

7. The amount of stocks held thereby as collateral secur- 
ity for loans, with the amount loaned on each kind of stock, 
its par value and market value. 

8. ‘The amount of the assessments on stocks and premium- 
notes, paid and unpaid. 

9. The amount of interest actually due and unpaid. 

10. The amount of premium-notes on hand on which 
policies are in force. 

11. The amount and manner of the investment of its 
guaranty surplus fund, if any. 

12. ‘The amount and manner of the investment of its 
special reserve fund, if any. 


Third. The liabilities of such corporation, specifying— 

1. ‘The amount of losses due and unpaid. 

2. ‘The amount of claims for losses resisted by the corpo- 
ration. 

3. The amount of losses incurred during the year, inelud- 
ing those claimed and not yet due, and those reported to the 
corporation upon which no action has been taken. 

4. The amount of dividends declared due and unpaid. 

5. The amount of dividends, either cash or scrip, declared 
but not yet due. 

6. The amount of money borrowed and security given 
for the payment thereof. 

7. ‘The amount required to reinsure all outstanding risks, 

8. The amount of all other existing claims against the 
corporation. 
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Fourth. The income of the corporation during the pre- 
ceding year, specifying— 
The amount of interest money received. 
. The amount of cash premiums received. 
The amount of notes received for premiums. 
. The amount of income received from other sources. 
The amount received in cash premiums for insuring 
property in this State. 

6. ‘The amount received in premium notes, in cash notes, 
and the amount received from other sources in this State. 


me oper 


Fifth. The expenditures during the preceding year, speci- 
fying— 

1. The amount of losses paid during the year, stating how 
eee accrued prior and how much subsequent to the date 
of aoe preceding statement. 

2. The amount of dividends paid during the year. 

3. The amount of expenses during the year, stating the 
amount paid officers’ salary and fees; the amount paid 
agents’ commission and fees, and the amount paid for office 
expenses and rent, the amount paid for taxes, and the 
amount of all other payments and expenditures. 

4. The amount paid in this State for salaries, commis- 
sions to agents, and for losses. 


Sizth. Any other items or facts which the Commissioner 
of Insurance may require. 

The statement of every such corporation whose capital is 
composed in whole or in part of notes s!all show the amount 
of notes originally formin¥ such capital, and what portion 
of them is still held by such corporation and considered 
capital. 

The statement of any such foreign corporation shall set 
forth its business and affairs in the United States, duly ver- 
ified by its resident manager in the United States. For any 
failure to make and deposit such annual statement, or to 
promptly reply in writing to any inquiry addressed by the 
Commissioner of Insurance in relation to the business of 
any such corporation, or for willfully making any false state- 
ment therein, every such corporation or officer so failing or 
making such false statement shall forfeit five hundred 
dollars, and for neglecting to file such annual statement 
an additional five hundred dollars for every month that 
such corporation shall continue thereafter to transact any 
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insurance business in this State until such statement be 
filed. 

Section 1952. Every life or accident insurance corpora- 
tion doing business in this State which does business upon 
the principle of mutual insurance, or the members of which 
are entitled to a share in the surplus funds thereof, may 
make distribution of such surplus as they may have accu- 
mulated, annually, or once in two, three, four, or five years, 
as the directors thereof may from time to time determine. 
In determining the amount of the surplus to be distributed, 
there shall be reserved an amount not less than the aggre- 
gate net value of all outstanding policies, said value to be 
computed by the “American Experience Table of Mor- 
tality,” with interest not exceeding four and one-half per 
cent. 

Section 1953. Every life or accident insurance corpora- 
tion not organized under the laws of this State shall, before 
doing business therein, deposit with the Commissioner of 
Insurance a copy of this charter, and a statement, signed 
and verified by the affidavit of the president or vice-presi- 
dent, and of the secretary, in the form hereinafter pre- 
scribed for its annual statements; and also a written in- 
strument duly signed by the president and secretary there- 
of, with the corporate seal affixed, and therein appoint an 
attorney to reside in this State, specifying his place of 
residence, upon whom and where any summons, notice, or 
process of any court of this State may be served, and stip- 
ulate that any service of any such summons, notice, or 
process upon any such attoruey in any action brought upon 
any cause of action arising out of any business transaction 
in this State shall be accepted irrevocably as a valid service 
upon such corporation; unless another attorney shall be 
subsequently appointed with like authority in his stead, 
such authority shall be continued unrevoked while any 
liability remains outstanding against the corporation in 
this State, and such an appointment shall not be revoked 
until another be made and a like letter of attorney depos- 
ited. 

Section 1977. Whoever solicits insurance on behalf of 
any insurance corporation, or transmits an application for 
insurance or a policy of insurance to or from any such 
corporation, or who makes any contract of insurance or 
collects or receives any premium for insurance, or in any 
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manner aids or assists in doing either, or in transmitting 
any business for any insurance corporation, or advertises 
to do any such thing, shall be held an agent of such 
corporation to all intents and purposes, and the word 
agent, whenever used in this chapter, shall be construed 
to include all such persons. 

Section 2637. Actions against corporations shall be 
commenced in the same manner as personal actions against 
natural persons. ‘The summons, the accompanying com- 
plaint or notice aforesaid, shall be served, and such service 
held of the same effect as personal service on a natural 
person, by delivering a copy thereof, as follows: 

1. If the action be against a county, to the county clerk. 

2. If against a town, to the chairman of the town and 
the town clerk. 

. If against a city, to the mayor and the city clerk. 

4 If against a village, to the president of the board of 
trustees and the village clerk. 

5. If against a school district, to the directory and the 
clerk thereof. 

6. If against a railroad corporation whose general office 
is within this State, to the president, secretary, superin- 
tendent, general manager, or general solicitor thereof, if 
either shall reside and be within the State. 

7. If against a railroad corporation, whose general office 
is, or all whose aforesaid officers shall reside or be without 
the State, to any station, freight, ticket, or other agent 
thereof within the State. 

8. If — a corporation owning or operating sleeping 
or hotel cars, or the like, which has not its general office 
in the State, mg any person having charge of any of its cars, 
or any agent found within the State. 

9. If against any insurance corporation not organized 
under the laws of this State, to the agent or attorney 
thereof having authority therefor by appointment under the 
provisions of section nineteen hundred and fifteen, or sec- 
tion nineteen hundred and fifty-three, or to any agent of 
such corporation within the de ofinition of section nineteen hundred 
and seventy-seven, in the State. 

10. If against any other corporation organized under the 
laws of this State, to the presideut or other chief officer, 
vice-president, secretary, cashier, treasurer, director, or 
iuanaging agent thereof. 
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11. If against any other foreign corporation, to any such 
officer being within the State, or to any agent having 
charge of or conducting any business therefor in this State, 
or any trustee or assignee of such corporation. But such 
service can be made upon a foreign corporation only either 
when it has property within the State, or the cause of action 
urose therein, or the cause of action exists in favor of a 
resident of the State. 


Section 5, Chapter 240, Laws of Wisconsin of 1880, p. 278. 


W hoever solicits insurance on behalf of any insurance 
corporation or property owner, or transmits an application 
for insurance, or a policy of insurance, other than for him- 
self, to or from any such corporation, or who makes any 
contract for insurance, or collects any premium for insur- 
ance, or in any manner aids or assists in doing either, or 
in transacting any business of like nature for any insurance 
corporation, or advertises to do any such thing, shall be 
held to be an agent of such corporation to all intents and 
purposes, unless it can be shown that he receives no com- 
pensation for such services, 


CHAPTER 443. 
(Published April 17, 1885.) 


AN ACT to regulate the admission of foreign surety companies to do 
business in this State. 


The People of the State of Wisconsin, represented in Senate 
and Assembly, do enact as follows: 


SecTIoNn 1. Any surety company incorporated and organ- 
iz-d under the laws of any State of the United States 
other than the State of Wisconsin for the purpose of 
transacting business as surety on obligations of. persons or 
corporations may transact such business in this State upon 
the terms and conditions imposed, and with the privileges 
conferred upon fire insurance companies doing business in 
this State, and shall be subject, so far as practicable, to all 
the provisions of law applicable thereto. In an action 
against such corporation, or in an action against any insur- 
ance corporation not organized under the laws of this 
State, the summons and complaint, or the summons with- 
out the complaint, may be served, and such service held 
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of same effect as personal service upon a natural person, 
by delivering a copy of such summons and complaint, or 
a copy of the summous without the complaint, to any 
person who shall solicit insurance on behalf of any such 
insurance corporation or property owner, or who transmits 
an application for insurance or a policy of insurance to or 
from any such insurance corporation, or who makes any 
contract for insurance or collects or receives any premium 
for insurance, or who adjusts or settles a loss, or pays the 
same, for such insurance corporation, or in any manner 
aids or assists in doing either, or in transacting any busi- 
ness for such insurance corporation, or on any person who 
advertises to do any such thing. 

Section 2. This act shall take effect immediately, and 
all acts and parts of acts inconsistent herewith are hereby 
repealed. 

Approved April 11, 1885. 


These, we believe, are all of the sections of the Wisconsin 
statutes which are involved, or supposed to be involved, in 
the present issue. 

The plea demurred to cites and relies on section 687 ot 
the Revised Statutes of the United States, which provides 
that— 


“The Supreme Court shall have exclusive jurisdiction of 
all controversies of a civil nature where a State is a party, 
except between a State and its citizens, or between a State 
and citizens of other States, or aliens, in which latter case 
it shall have original, but not exclusive, jurisdiction.” 


BRIEF. 


It will be observed, from an inspection of the declaration 
above set forth, that the declaration is one in an action of 
debt by a State, to wif, Wisconsin, against an insurance 
corporation alleged to be “a corporation duly organized 
and existing under the laws of the State of Louisiana,” and 
avers that the plaintiff, on 10th of September, 1886, at the 
county of Dane, in Wisconsin, and before the County Cir- 
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cuit Court in said State, such court being then and there 
a court of general jurisdiction under the laws of Wisconsin, 
recovered a judgment against said defendant insurance 
company for $8,500 damages and $45.39 costs, amounting 
in all to $8,545.39. 

This is the exact substance of the declaration to which 
said first plea is interposed as a defense. 

The plea is, in its form as well as substance, to say the 
least, somewhat anomalous, and more like a combination 
of an answer in chancery and an argument, than like a 
common-law plea to a declaration, in debt, on a judgment. 
Its parts may be separated and condensed as follows: 

Ist. It alleges the defendant to be a corporation organ- 
ized under sections 683 to 688, inclusive, of the laws of 
Louisiana. 

2d. Is authorized to effect fire insurance. 

8d. Is subject to suit. 

4th. Is required to determine its domicile in New Orleans, 
to maintain and designate an officer there to receive cita- 
tions, writs, and notices. 

5th. That this duty of defendant has been fulfilled from 
date of organization, and the charter of company has been 
recorded and published, as required by said statutes, in 
record of mortgages and in city newspapers. 

6th. That no other designation has been made or re- 
quired of defendant. 

7th. That section 687 of the Revised Statutes of the 
United States defines original jurisdiction of the Supreme 
Court of the United States, and designates, as subjects for 
the exercise of that jurisdiction, where a State is complain- 
ant, citizens of States other than the plaintiff’s or complain- 
ant’s; aud that there should be no error on the subject, the 
first section of the fourteenth amendment to the Constitu- 
tion of the United States exactly describes all those who 
are citizens—they “ are natural persons born or naturalized 
within the limits of the United States; and having a resi- 
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dence in any State, determines the State in which he may 
have privilege or immunity as a citizen,” 

8th. That complaint of plaintiff shows defendant is “a 
tire insurance company without political character or inter- 
state relations.” 

9th. That defendant “had its origin and domicile in New 
Orleans.” | 

10th. “That said corporation had offended ” Wisconsin 
“by imputed and alleged disobedience or inattention to 
her statute laws, and had incurred forfeitures and penalties 
to the sum stated in the demand, and for collection of 
which fines and forfeitures and penalties this suit has been 
commenced in this court.” 

llth. That defendant says said section 687 of the Re- 
vised Statutes of the United States defines the cause for this 
court’s original jurisdiction, and it must be a controversy of 
a “civil nature,” and not punitive, as shown by this record, 
and excludes from this court’s cognizance punitive statr tes 
and divers litigations arising out of the internal and pecu- 
liar and peevish regulations, accompanied by fines, forfeit- 
ures, and arbitrary exactions, which a State may impose 
upon citizens or corporations of other States from just 
cause or from caprice or captiousness. The controversy 
must be of “a civil nature,” and not for penalties or forfeit 
ures. Such is the plea. 

Attempting to reduce this rather singular pleading still 
further, and to its last analysis, it is an attempt to present, 
in defeat of this court’s original jurisdiction, two wholly 
distinct and independent grounds, to wit: 


Ist. That because the defendant is a local fire insurance 
company, deriving its existence, location, and non-political 
and non-interstate franchise from the local or State laws, 
it is therefore not a “ citizen of another State,” within the 
sense of these words, either as found in section 687 of the 
Revised Statutes of the United States, or as found in sec- 
tion 2, article 3, of the Constitution of the United States, 
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or within the meaning of the words, “citizens of the 
United States and of the State wherein they reside,” as 
found in the fourteenth amendment; and 

2d. That the present suit is one for the enforcement of 
a penalty or forfeiture, and is a suit penal in its character, 
and is not ‘a controversy of a civil nature,” within the 
meaning of these words in section 687. 

The first legal defect of this plea is that it is bad for 
duplicity or multifariousness, in that it sets up, in a single 
plea, two independent and distinct alleged grounds of 
defense. This would be fatal io the plea if properly in- 
sisted upon. See the following: 

Rhode Island v. Massachusetts, 14 Pet., 211, 259, where 
accord and compromise, and also prescription, were joined 
in one plea, which was overruled as multifarious; Lord v. 
Tyler, 14 Pick., 164; Dunning v. Owen, 14 Mass., 157; 
Hooper v. Jellison, 22 Pick., 250. 

This, however, is an objection to the plea which the 
plaintiff does not care to urge, and therefore has not raised 
by special demurrer. Each of these alleged defenses is, 
we submit, plainly bad. The first, to wit, that this action 
of debt upon a judgment is not an action of a civil nature, 
is obviously untenable, because the use of the words “ con- 
troversies of .a civil nature,” as found in section 687, has 
sole regard to that primary division of actions into two 
classes—civil and criminal. 

The classitication pointed to by the words “ controversies 
of a civil nature” is that, and only that, pointed out in 4 
Blackstone’s Commentaries, page 5, in these words: 


“The distinction of public wrongs from private, of crimes 
and misdemeanors from civil injuries, seems principally to 
cousist in this: That private wrongs, or civil injuries, are 
an infringement or privation of civil rights which belong 
to individuals, considered merely as individuals; public 
wrongs, or crimes and misdemeanors, are a breach or vio- 
lation of public rights and duties due to the whole com- 
munity, considered as a community, in its social aggregate 
capacity.” 


Fail 
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| Had section 687 attempted to exclude, from the original 
| jurisdiction of this court, jurisdiction of the pecuniary or 
civil rights due to a State in its corporate capacity (and a 
State is a private individual when suing under the original 
jurisdiction of this court) merely because the debt owing 
to the State arose out of a tort instead of a contract, then 
the section would have been palpably in violation of section 
2, article 3, of the Constitution, which does not so limit the 
original jurisdiction of this court, but, on the contrary, 
expressly extends its original jurisdiction to “all cases 
* * * in which a State shall be a party,” and which 
comes within the judicial power of the United States, and 
which judicial power the same section extends to “ all cases 
in law and equity,” including “controversies between a 
State and the citizens of another State.” 

This, therefore, takes in every case, in law and equity, 
between a State and citizens of another State where the 
liability is of a civil nature, within the definition of these 
words as above given from Blackstone, whether sounding 
in contract or in tort. The eleventh amendment to the 
Constitution enforces this interpretation of the words 
3 ‘* cases ” and “controversies,” as found in section 2, article 
i 8, did these words admit of any doubt as applied to contro- 

versies between a State and citizens of another State. 

This is so because, in this eleventh amendment the words 

“ cases in law and equity,” as applied to States and citizens 

of other States, are supplied by the words “ any suit in law 

or equity.” ‘The words “ cases in law and equity” in sec- 

tion 2, article 3, are the equivalent of “any suit in law or , 
* equity” as found in eleventh amendment. | 

And it is thoroughly settled by this court that the word 
“suit,” as applied to a controversy between a State and citi- 
| zens of another State, means any civil demand or claim for 
money or private right, as distinguished from a criminal 
; prosecution. : 

All criminal prosecutions, as to their method of institu- 
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tion and prosecution, are thoroughly distinguished from 
these “ controversies at law or in equity,” by article VI of 
the amendments; and, amongst other things, it compels 
every criminal prosecution to be in the district, previously 
ascertained by law, wherein the crime shall have been 
committed, 

It is thus that, from the beginning, the Constitution has 
been held to divide actions into two classes as applied to 
the original jurisdiction of this court where States are par- 
ties, to wit, into civil and criminal, and to make the orig- 
inal jurisdiction of this court apply to every “case” or 
“suit” or “controversy” where a State is plaintiff and 
a citizen of another State defendant, and which is not 
within the words “criminal prosecutions,” as found in 
the sixth amendment. And these express provisions of 
the Constitution were the authority upon which Congress 
was entitled to introduce, and did introduce, the words 
“civil nature” after the word “ controversies’ in section 
687 of the Revised Statutes of the United States. 

2d. Another conclusive reason why the present action 
is of a civil nature is that it is an action ex contractu, founded 
upon a contract of record, to wit, judgment; and is in no 
sense penal. In the court below every penal element, 
entering into the original cause of action, was conclu- 
sively tried, adjudicated, and settled beyond review by 
this court, if jurisdiction existed in the court below. This 
court sits upon and tries (outside of said question of juris- 
diction) the question of pecuniary indebtedness, and can 
neither inquire into nor know what was the cause of action 
in the original suit. ‘That question is absolutely excluded 
from the investigation of this court. 

In Biddle v. Wilkins, 1 Pet., 692, it is expressly beld that . 
in an action upon a judgment by a court having jurisdiction 
of the subject matter, “no matter of defense can be pleaded 
in such case which existed anterior to the judgment.” 

This doctrine is reasserted, upon an elaborate review of 
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all the cases, in Pennington v. Gibson, 16 How., 65. That 
was an action of debt upon a decree in equity by the Supreme 
Court of New York, where the court held that, like as upon 
judgments at law, so as to decrees in equity, “a verdict and 
judgment of a court of record, or a decree in chancery, 
although not binding on strangers, puts an end to further 
controversies concerning the points decided between the 
parties to the suit. * * * ‘The rule has found its way 
into every system of jurisprudence, not only from its obvi- 
ous fitness and propriety, but ‘because without it an end 
could never be put to litigation.” 

These cases might be indefinitely multiplied, bat need 
not be; and the apology for citing any upon a proposition 
so familiar and settled as the one we now enforce, namely, 
that the rendition of a judgment by a competent jurisdic- 
tion merges and extinguishes the original cause of action, 
and makes the judgment to be a new debt, with the new 
characteristics of contract obligation, against which no 
defense is allowed that did not arise subsequently to the 
judgment, is to be found only in the fact that the plea de- 
murred to is one that ignores this fundamental and settled 
rule of the law, recognized, as remarked by this court, in 
every system of jurisprudence known to civilized States. 
The proposition, now last considered—alleging that the 
court cannot know what the nature of the action below 
was, and that whatever it was, whether tort, contract, for- 
feiture, or penalty, it is now, in this court, nothing else or 
other than a contract obligation—we re-state, in the lan- 
guage of Freeman on Judgments, in these words: 

“Every judgment is for most purposes to be regarded 
asanewdebt. * * * ‘This new debt is not in general 
affected by the character of the old one ; though the cause 
of action may have arisen from a tort, the judgment is not, 
therefore, any the less a contract, or in the nature of a con- 
tract. Hence, it may be the foundation of an action of 
debt, (Johnson v. Butler, 2 Lowa, 535,) or of a set-off under 
a statute permitting matters ex contractu to be set off. (Tay- 
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lor v. Root, 4 Keyes, 335.) Neither is it infected by the 
usurious nature of the cause of action. (Thatcher v. Gam- 
mon, 12 Mass., 268.) A judgment rendered in one State 
upon a forfeited recognizance taken for alleged violation 
of its penal laws can be made the basis of an action in 
another State, though objected to on the ground that one 
State will not aid in enforcing the penal laws of another. 
(Spencer v. Rockway, 1 Hamm., (1 Ohio,) 259.) The same 
rule is applicable to actions on judgments given for vio- 
lations of local police regulations or for any other local 
causes of action. (State of Indiana v. Helmer, 21 Iowa, 
370; Healy v. Root, 11 Pick., 390.) In all such cases no 
inquiry will be made in relation to the facts preceding the 
judgment, to ascertain whether the original action would 
have been enforced by the court now called upon to en- 
force the judgment. A debt due to the estate of a deceased 
person, if sued upon and recovered by an administrator, is 
in law, the debt of him who recovers it and in whose name 
the judgment is rendered. Ile holds the legal title, subject 
only to his trust as adminstrator. He may sue upon the 
judgment in his own name without describing. himself as 
administrator, and may, therefore, pursue the judgment 
defendant by an action on the judgment in a different State 
the . that in which the letters of administration were issued. 
(2 ‘rerm. R., 126; 1 Pet., 686; 16 Mass., 71; 21 Mo., 227 
27 Verm., 20; 26 Tex. Supp., 305.)” 


DEFENDANT SUABLE IN WISCONSIN. 


We now turn to the other defense relied on in the ple: 
demurred to, to wit, that the defendant corporation is an 
artificial person, so local in its nature and so destitute of 
interstate functions, purposes, and franchises, and so fet- 
tered and shielded by the statutes giving it existence, as 
that it is inaccessible, as a defendant, by the processes of 
the courts of other States, under the statutes of such other 
States providing for service of process upon foreign corpo- 
rations doing business in the State where the suit is 
brought. We confess our inability to derive from the 
language of this first plea precisely what is relied upan as 
giving this particular corporation exemption from liability 
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to suits which other corporations doing business in Wis- 
consin are by her laws made subject to. 

We have given the wording of the plea in full, and in 
an attempted analysis, and can only say, regarding this 
feature of the plea, that it seems to proceed upon some 
vague idea that it, by the laws of Louisiana, was created only 
to make fire insurances, and not, as alleged, to do inter- 
state business; and because it recorded and published the 
nature of its charter, and because that charter did not give 
consent to its migration to or doing business in other 
States, that, therefore, it, unlike all other similar foreign 
corporations, is invulnerable, and cannot be sued in another 
State, although it does, in that other State, fire-insurance 
business through agents there residing, and has thus placed 
itself in a position wherein, by the laws of that State, it is 
made answerable to actions, touching its business, under 
the laws of such States. 

The plea discloses absolutely nothing which distinguishes 
the liability of this corporation from the liability of corpo- 
rations against which suits have been, by this court, sanc- 
tioned as maintainable in States other than the State of its 
domicile. 

Nor does the plea point out any fact that takes this cor- 
poration out of the class “ citizens of another State,” if 


any corporation aggregate, organized for commercial or 
business purposes, comes within that description. 

We proceed, therefore, to state, first of all, what is held 
by the courts of Wisconsin regarding the liability to be 
sued in Wisconsin, which is created by her laws, as against 
foreign corporations doing business .a Wisconsin. After 
doing this we shall give a reference to the rulings of this 
court upon the same general subject. 

In introducing these two classes of authorities, to wit, 


the interpretation, by the Supreme Court of Wisconsin, of 


her own statutes, and the interpretation put by this court 
upon the constitutional provision regarding commerce be- 
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tween the States and other like principles of interstate law, 
two things must be carefully premised touching the bearing 
of these authorities upon the issue raised by the demurrer. 
One is that the plea demurred to bases itself upon the legal 
idea that this particular corporation is not a “citizen of 
another State” within the sense of these words as found in 
section 2, article 3, and in articles XI and XIV of the 
amendments, and in section 687 of the Revised Statutes of 
the United States; and hence that no possible state of legis- 
lation,in Wisconsin, touching suits against foreign insurance 
companies, and touching the state of their business and 
agency, can make a suit in Wisconsin against such foreign 
corporation possible; and that hence, also, no averment was 
needed in this first plea regarding the State of Wisconsin’s 
statute, or the state of defendant’s business in that State, 
to make its plea of non-citizenship of another State, a 
good plea. 

The other thing that must be premised is that the other 
and independent defense set up in this first plea must pro- 
ceed upon the idea that, if defendant might, under possible 
conditions of legislation, agency, and business in Wiscon- 
sin, be suable there, yet since this court judicially knows 
the condition of Wisconsin’s public statutes, (1 Greenl. 
Ev., sec. 6, p. 10, 13th Ed., and cases in note 3,) and since 
the plea avers defendant to be a corporation having its 
habitat in Louisiana alone, and one without interstate fran- 
chises and objects, therefore the non-suability of defendant 
in Wisconsin is made out by simply averring what kind of 
a charter defendant has, and without any averment as to 
its business and agency in Wisconsin. 

The idea of this element of the plea must be that the 
state of these Wisconsin laws, judicially taken notice of 
by the court, is such that no possible state of defendant’s 
business in Wisconsin, or of its agencies there, can make 
detendant suable in Wisconsin. 

Proceeding on this assumption, this first plea wholly 
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omits to make any averment negativing its having such 
agencies aud doing such business in Wisconsin as to make 
it suable there. 

It is these two elements of this first plea that make 
here appropriate the two classes of authorities about to be 
presented, to wit, those that interpret the statutes of 
Wisconsin in force at the time of, and before, the date of 
the judgment here sued on, and those, by this court, inter- 
pretative of those principles of law which determine when 
a corporation may be sued in a State foreign to that of its 
habitation. 

We uow present to the court the decision of the Supreme 

ourt of Wisconsin in the case of the State of Wisconsin 
against the United States Mutual Accident Association, 
recently decided. 

The facts of the case were as follows: 


This is an appeal from an order refusing to set aside the 
service of summons in this action, the defendant having 
appeared specially and for that purpose only. ‘The sheriff’s 
return indorsed upon the summons was to the effect that 
on April 10th, 1886, at Fort Howard, Brown county, Wis- 
consin, he served the within summons upon the within- 
named defendant, personally, by then and there delivering 
to and leaving with C. bombach, a resident and citizen of 
this State, personally, he, the said Bombach, being then 
and there an agent of the said defendant, a true copy 
thereof. From the affidavit upon which the motion was 
based, and the affidavits and proofs used in opposition to 
the same, it appears, in effect, that the defendant was, at 
the several dates herein mentioned, a foreign insurance 
corporation, previously organized under the laws of the 
State of New York, and having its home office at No. 320 
Broadway, in the city of New York; that its business was 
that of receiving applications for and issuing accident in- 
surance policies upon the principles of mutual insurance. 
That it had never been admitted or licensed to transact 
business of accident insurance in this State, or had never 
designated or appointed any attorney or agent in this State, 
for the service of process in actions in this State against the 


defendant. That said C. Bombach has been a resident of 
Fort Howard, in this State, since September 10th, 1883. 
That he commenced soliciting insurance for the defendant 
in February, 1885, and continued to advertise and solicit 
such insurance until the commencement of this action. 
That during that time he received from the defendant from 
time to time printed matter for use and advertising pur- 
poses, including printed forms and rate books for his use 
in soliciting and taking applications for insurance in the 
defendant company, ‘That during such time of his solicit- 
ing such insurance he took two ‘applie: sitions, to wit: one 
from John Nelson and another from Frank W inding, from 
each of whom he collected at the time of taking such appli- 
cations tive dollars, from which he retained a commission 
of three dollars, and transmitted the balance, together with 
such applications, to the defendant at its said home office 
and in due course of mail received from the defendant 
policies of insurance issued by it insuring said Nelson and 
Winding respectively, and which policies were delivered 
to them respectively by said Bombach. ‘That no part of 
the money so sent to the defendant had ever been returned. 
That during said time said Bombach was so engaged so- 
liciting insurance for the defendant, he advertised said 
business by posting up and distributing the circulars and 
printed matter sent to him by the defendant for that 
purpose. 


The following is the full opinion of the court: 


Are the facts stated such as to make the service on 
Bombach good as against the defendant? In our judg- 
ment they are. The ‘defendant is a foreign accident insur- 
ance corporation. [t never procured a license to do 
business in this State as required by the statutes, sections 
1220 and 1953, R. 8. It is provided by section 2637, RK. 8., 
that actions against corporations shail be commenced in 
the same manner as personal actions against natural persons, 
The summons, etc., shall be served, and such service held 
of the same effect as personal service on a natural person, 
by delivering a copy thereof as iollows: * * * 9% If 
against any insurance corporation not organized under the 
laws of this State, to the agent or attorney thereof having 
authority therefor by appointment under the provision of 
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section 1915 or section 1953, or to any agent of such corpora- 
tion within the definition of section 1977 in the State. 
Here the summons could not have been served on the 
defendant by delivering a copy thereof to the agent or 
attorney appointed by the defendant under the provisions 
of section 1915 or section 1953, since no such appointment 
was ever made. It follows that such service could only 
be made by delivering such copy to an agent of the defend- 
ant, within the definition of section 1977, R. 8S. By that 
definition whoever solicits insurance ou behalf of any in- 
surance corporation, or transmits an application of insurance 
or policy of insurance to or from any such corporation, or 
who makes any contract of insurance, or collects or receives 
any premium for insurance, or in any manner aids or assists 
in doing either, or in transacting any business for any 
insurance corporation, or advertises to do any such thing, 
shall be held an agent of such corporation to all intents and 
purposes, and the word agent whenever used in chapter 
89, Kt. S., shall be construed to include all such persons. 
(Section 1977 R. 8S.) The several things thus enumerated 
are connected by disjunctives, so that the doing of any of 
them by Bombach would have made him the agent of the 
defendant within the definition. (The Slate v. Farmer, 
49 Wis., 459.) 

The facts stated show that he did every one of them 
himself, unless it was to make the contract of insurance 
mentioned; and the facts stated show that be aided and 
assisted in making each of them, which, of itself, was 
enough to make him such agent within the definition. As 
to the commencement of actions, or service of process upon 
foreign insurance corporations, this is in no respect changed 
by chapter 240, L. 1880, notwithstanding section 5 of that 
act is nearly in the same language of section 1977, R. 8. 
It simply makes it a misdemeanor to act as such agent 
otherwise than as prescribed. ‘This was fully considered 
and determined in The State v. The Northwestern Endow- 
ment & Legacy Association of Minnessota, 62 Wis., 176-7. 
But bere Bombach received a commission on each of the 
policies mentioned as issued by the defendant, and hence 
the question of his action “gratuitously,” there considered, 
is not here involved. By receiving and retaining such 
applications and premiums, and then issuing to the re- 
spective benefiaries policies thereon, and then sending the 
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same to Bombach for delivery, the defendant thereby 
ratified his agency. If the argument of counsel to the 
effect that section 1977 only relates to agents of such 
foreign insurance companies as are duly licensed to do 
business within the State is sound, then there would be no 
possible way of commencing ‘an action against an un- 
licensed foreign insurance company doing business in this 
State in violation of law. In other words, such construc- 
tion would reward such foreign insurance companies as 
retused to pay the requisite license fee, by enabling them 
to retain the license money and then shielding them from 
the enforcement of all liability, whether on their contracts 
or otherwise, in the Courts of Wisconsin. Such construe- 
tion would defeat the whole purpose and scope of the 
statute. besides, such construction would restrict the appli- 
cation of the section wholly to home insurance companies 
and such foreign insurance corporations as procured the 
requisite license, whereas the language of the section is 
‘“uny insurance corporation,” “ any contract of insurance,” 
“any premium for insurance,” “any business for any in- 
surance corporation ” and then enlarges the word “ agent ” 
whenever used in other portions of the chapter so as to 
include “all such persons” as are therein described. The 
chapter evidently applies to foreign insurance companies 
not having procured such license, as well as those who 
have. Thus section 1952 applies to “ every life or accident 
insurance corporation doing business in this State * * * 
upon the principle of mutual insurance.” Section 1953 
applies to “every life or accident insurance corporation 
not organized under the laws of this State.” Section 1954 
applies to “every life or accident insurance corporation 
doing business in this State.” Manifestly it was not the 
intention of the legislature that the right of service of 
process upon foreign insurance companies doing business 
in this State should be dependent upon their first taking 
out a license. The courts of other States have taken a 
similar view of similar statutes. Gibb v. Queens Insurance 
Company, 63 N. Y., 114; Pope v. Terre Haute, C. g& M. 
Co., 87 N. Y., 187; Osborn v. Shawmut Ins. Co.,51 Vt., 
278; McNichol v. U. 8. M. I. A., 74 Mo., 457; Swift v. 
The State of Delaware, 25 A. L. Reg., 594; Thoneuz, 
Simon & Co. v. Honkong & 3 B. C., L. R., 33 Ch. Div., 446. 

Foreign insurance companies are not compelled to do 
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business in this State. If they voluntarily choose to do so, 
however, they must submit to such conditions and restric- 
tions as the legislature may see fit toimpose. Fire Depart- 
ment of Milwaukee v. Helfenstein, 16 Wis.. 136. The State 
ex rel Drake v. Doyle, 40 Wis., 176. In Paul v. Virginia, 
8 Wall., 168, a person having acted as an agent of an 
insurance company doing business in that State without a 
license, under a similar act, was convicted and fined under 
the statute, and it was held that there had been no violation 
of section 2, Art.4, Con. U. 8., providing that “ the citizens 
of each State shall be entitled to all privileges and inimuni- 
ties of citizens in the several States;” nor of section 8, 
Art. 1, giving to the Congress the power “to regulate 
commerce with foreign nations and among the several 
States.” In that case Mr. Justice Field, speaking of foreign 
insurance companies for the whole court, used this signifi- 
cant language: “ Having no absolute right of recognition 
in other States, but depending for such recognition and 
enforcement of its contracts upon their assent, it follows 
as a matter of course that such assent may be granted upon 
such terms and conditions as those States may think proper 
to impose. They may exclude the foreign corporations 
entirely ; they may restrict its business to particular locali- 
ties, or they may exact such security for the performance 
of its contracts with their citizens as in their judgment will 
best promote the public interest. The whole matter rests 
in their discretion.” (Page 181.) This language was 
expressly sanctioned by the same learned court in Ducat 
v. Chicago, 10 Wall., 410; Liverpool Ins. Co. v. Massa- 
chusetis, 10 Wall., 566, and in the more recent case of 
Philadelphia Fire Association vy. New York, 119 U.8., 117-8. 
The same language was quoted approvingly in the opinion 
of this court in the State ex rel Drake v. Doyle, supra. 
(Pages, 197-8.) From these decisions it appears that by 
voluntarily doing business in the State the defendant 
voluntarily submitted itself to the laws of the State. From 
them it further appears that the question of interstate 
commerce is in 10 Way involved in such a case, and hence 
it is distinguishable from Cooper Manufacturing Co. v. 
Ferguson, 113 U. 8., 727, and other similar cases. The 
defendant’s right to impeach the sheriff’s return by other 
evidence includes plaintiff’s right to support such return 
by similar evidence. We conclude that the court got 
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jurisdiction of the defendant by the service upon Bombach. 
The question, however, is not before us as to just what 
subject matter such jurisdiction may extend. It is enough 
to know that there may be cases to which such jurisdiction 
extends. Gauser v. Fireman’s Fund Ins. Co., 25 N. W. RK. 
Minn., 943, and cases there cited. Ehrman v. Tutonia Ins. 
Co., 1 McCrary, 123; Merchants’ Manufacturing Co. v. 
Grand Trunk R. R. Co., 13 Fed. Rep., 358; Gray v. Tuper 
Sleeve Pully Works, 16 Fed. i 437. 


The order of the Cireuit Court is affirmed. 


We also refer the court to State v. Endowment Insurance 
Company of Minnesota (62 Wis., 174), which is a case 
also interpretative of the statutes involved in this case, in 
which the holdings are in substance like those in the last 
preceding case, and is a case holding, also, that section 5 
of chapter 240 of Laws of 1880 does not repeal the ninth 
paragraph of section 2637 of the Revised Statutes of Wis- 
consin. 

These decisions of the Supreme Court of Wisconsin 
cover the entire subject-matter of the scope and effect 
of the Wisconsin statutes, and to the force of what the 
court there says we can add nothing by any argument. 

The ettect of these Wisconsin decisions is to hold that 
foreign insurance companies doing business in Wisconsin 
through agents in that State, though not licensed, and 
though the foreign company omits to procure license, as 
required by sections 1220 and 1953, are yet suable in 
Wisconsin, And this conclusion is reached by the court 
in full view of all the legislation of Wisconsin on the sub- 
ject and of the decisions of this court in regard to when a 
foreign corporation consents to be sued in a State away 
from its residence. 


DECISIONS OF THE CouRTS AS TO Suits AGAINST FOREIGN 
JORPORATIONS. 


We now turn to the decisions of this court upon the two 
questions above indicated, which are supposed to be pre- 
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sented by the demurrer, namely, the question whether 
this corporation, under the averments of the plea, is a 
“citizen of another State,’ within the sense of these words 
in section 2, article 3, and in section 687 of the Revised 
Statutes; and, second, whether the defendant doing busi- 
ness in Wisconsin, under or in the face of the statutes of 
Wisconsin, has assented to being there sued. 

That a corporation aggregate created by and transacting 
business in a state, is to be deemed a citizen of that State 
for all the purposes of suing and being sued, by citizens of 
other States, in the courts of the United States, is, of course, 
the settled law of this court. 

The present doctrine of this court upon this subject is 
stated in Paul v. Virginia, 8 Wall., 178, where the court, 
after stating that— 

“In the early cases, when this question of the right of 
corporations to litigate in the courts of the United States, was 
considered, it was held that the right depended upon the 
citizenship of the members of the corporation and _ its 
proper averment in the pleadings” — 

Adds these words: 

“Tn later cases this ruling was modified, and it was held 
that the inembers of that corporation would be presumed to 
be citizens of the State in which the corporation was 
created, and where alone it had any legal existence, with- 
out any special averment of such citizenship, the averment 
of the place of creation and business of the corporation 
being sufficient; and that such presumption cannot be on- 
troverted for the purposes of defeating the jurisdiction of 
the court.” 


And the court cites— 
Railroad Co. v. Letson, 2 How., 497. 
Marshall v. Railroad Co., 16 How., 314. 
Drawbridge Co. v. Shepard, 20 How., 233. 
Railroad Co. v. Wheeler, 1 Black., 297. 


This doctrine has been repeated, by this court, in the 
same words, in numerous cases, as, for example, in Steam- 
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ship Company v. Tubman, 106 U.S., 120, 121, where the 
cases are cited. : 

The only question left, therefore, regarding the point as 
to whether the defendant, for the purposes of being sued, 
is a citizen of Louisiana, is this, namely, whether there is 
any distinction between the liability of a corporation to be 
sued in the Circuit Courts of the United States, as a “ citi- 
zen of another State,” under the laws defining the jurisdic- 
tion of the Circuit Court, and such corporation’s liability 
to be sued, as a citizen of another State, under the consti- 
tutional provisions and statutes defining the original juris- 
diction of this court, where such original jurisdiction is 
given in suits by a State against citizens of other States. 
We submit there is no distinction, which is applicable to 
the present case, in this regard. 

[In Pennsylvania v. The Wheeling Bridge Company, 13 
How., 518, the State of Pennsylvania sued a foreign cor- 
po:ation of Virginia under the original jurisdiction of this 
court, and the jurisdiction was maintained. 

The same case was again in this court in 18 How., 429, 
where the court held that the act of Congress of August 31, 
1852, legalized the bridge, and superseded the effect of the 
former decree of this court declaring the bridge a nuisance. 

We may remark, in passing, that this is a case where the 
original jurisdiction of this court was held to include actions 
und suits for forts, as distinguished from suits ex contractu. 

In Wisconsin v. Duluth, 96 U. S., 379, this court enter- 
tuined, as coming under its original jurisdiction, the suit of 
Wisconsin against a corporation foreign to the State of 
Wisconsin, to wit, Duluth, a corporation of the State of 
Minnesota, the suit being brought under the clause giving 
this court jurisdiction, where a State is plaintiff against the 
citizens of another State. In that case the Northern Puacitic 
Ruilroad Company was made defendant along with Duluth, 
but it was dismissed before the hearing, and the court 
was not required to decide whether its original jurisdiction 


oa epg. fe ee be ee Se oe PETA SR MM ea oe ; ’ 
wa) Bed PO ld ge i Rae ee pees eh, gig ae oe a 
ea pee Soe ees 7 ge ee 


na pao al 


ee 


32 ) 


would extend to the Northern Pacific Railroad Company, 
a corporation created by act of Congress; but the court 
maintained the jurisdiction against Duluth as being a 

+ citizen of another” State than the State of Wisconsin, | 
but dismissed the bill with costs, because the court held 
that it had no authority to prescribe the manner in which | 
work, being done under the authority of a law of Congress, 


should be carried forward. 

And see opinion of Justice Miller in same case—2 Dillon, 
406—where it is held that the Supreme Court alone of the 
federal courts, has this jurisdiction. 

In Pennsylvania v. Quicksilver Company, 10 Wall., 553, 
a suit was brought by Pennsylvania against a corporation 
sned as an alleged citizen of California. The court, after 
reciting the provisions of the Constitution, and of the 
thirteenth section of the Judiciary Act, (now section 687 
of the Revised Statutes,) says: a 


“A State, therefore, may bring a suit by virtue of its 
original jurisdiction against a citizen of another State, but 
not against one of her own ; and the question, in this case, 
is whether it is sufficiently disclosed in the declaration that 
this suit is brought against a citizen of California. And 
this case turns upon another question, and that is, whether 
the averment there imports that the lefendant is a corpo- 
ration created by the laws of that State; for unless it is, it 
does not partake of the character of a citizen within the 
meaning of the cases on this subject.” 


And the court held that the averment, in the declara- 
tion, which was simply that the Quicksilver Mining Com- 
pany was a body politic in the law, doing business in the 
State of California, was not equivalent to an averment 
that the corporation was created by or under the laws of Cali- 
fornia, and hence refused to entertain the jurisdiction; the 
court, however, distinctly holding that, had the averment 
been sufficient, the jurisdiction would have been complete. 

If the case at bar can be distinguished, on the point of 
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the citizenship of the defendant, and of its hability to be 
sued as the citizen of another State under the original 
jurisdiction of this court, from the cases now cited, we are 
unable to perceive wherein that distinction is to be found ; 
and we will await further discussion of the point to hear 
from the defendant’s counsel. 

We now, therefore, turn to the question whether or not 
the public laws of Wisconsin, of which this court will take 
judicial notice, bring the defendant within the class of 
cases where this court has held that suits may be main- 
tained against foreign corporations, away from the State 
of the residence of the corporations, and in States where, 
by doing business, they consent to be sued. It would be 
a useless extension of this brief to consider, in detail, the 
large number of cases decided by this court upon this 
point. 

The general doctrine of this court, upon this subject, 
may be indicated by a quotation from the language of the 
court in Insurance Company v. Woodward, 111 U.58., 146, 
where the court says: 

‘* But the reason why the State, which charters a corpo- 
ration, is its domicile in reference to debts which it owes, 
is because there only can it be sued or found for service 
of process. This is now changed in cases like the present; 
and in the courts of the United States it is held that a 
corporation of one State, doing business in another State, 
is suable in the courts of the United States established in 
the latter State if the laws of that State so provide, and in 
the manner provided by those laws.” 

The court citing— 

Lafayette Insurance Company v. French, 18 How., 
404. 

Railroad Company v. Harris, 12 Wail., 65. 

Ex-parte Schollenberger, 96 U.8., 369. 

Railroad Company v. Koontz, 104 U. 8., 5-10. 


In the case of St. Clair v. Cox, 106 U. 38., 350 et seq., 
this court reviews the state of the law upon the subject of 
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the suability of a corporation in other States than the State 
of its creation and principal domicile, notices the incon- 
venience of the old doctrine, (that they could only be sued 
in the States of their principal residence,) owing to the 
great increase of corporation transactions away from the 
States of their residence, and holds that, wherever a cor- 
poration does business in States other than its home, and 
where this business is done under laws of the State pro- 
viding for the bringing of suits against the corporation 
in such foreign State, and for serving process upon its 
agents, there the suit may be maintained. 
The court says (p. 355): 


‘There would seem, therefore, to be no sound reason 
why, to the extent of their agency, they (the agents of the 
foreign corporations) should not be equally deemed to rep- 
resent it (the corporation) in the States for which they are 
respectively appointed, when it is called to legal responsi- 
bility for their transactions.” 


The court further says (106 U.S. R., 356): 


“A corporation of one State cannot do business in another 
State without the latter’s consent, express or implied, and 
that consent may be accompanied with such conditions as 
it may think proper to impose. As said by this court in 
Lafayette Insurance Co. v. French, ‘These conditions must 
be deemed valid and ettectual by other States and by this 
court, provided they are not repugnant to the Constitution 
or laws of the United States, or inconsistent with those 
rules of public law which secure the jurisdiction and au- 
thority of each State from encroachment by all others, or 
that principle of natural justice which forbids condemna- 
tion without opportunity for defense.’ 

“The State may, therefore, impose as a condition upon 
which a foreign corporation shall be permitted to do busi- 
ness within her limits that it shall stipulate that, in any 
litigation arising out of its transactions in the State, it will 
accept as sufficient the service of process on its agents or 
persons specially designated; and the condition would be 
eminently fit and just. And such condition and stipulation 
may be implied as well as expressed. Ifa State permits a 
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foreign corporation to do business within her limits, and 
at the same time provides that, in suits against it for busi- 
ness there done, process shall be served upon its agents, the 
provision is to be deemed a condition of the permission ; 
und corporations that subsequently do business in the State 
are to be deemed to assent to such condition as fully as though 
they had specially authorized their agents to receive service of 
the process.” 


In Ex-parte Schollenberger (96 U. 8., 369) this court, in 
commenting upon the doctrine laid down in the case of 
Railroad Company v. Harris (12 Wall., 65), places the sua- 
bility of a corporation, in a jurisdiction foreign to that of 
its creation, upon the distinct ground that where the cor- 
poration does business in the foreign jurisdiction, when a 
statute exists authorizing a suit to be brought in such foreign 
jurisdiction, against corporations doing business therein, 
then and thereby the corporation consents to being sued in 
such foreign jurisdiction. 

On page 376 this court thus comments upon the lan- 
guage of the case in 12 Wall., 65 (supra): 


“ The language of the court, speaking through Mr. Jus- 
tice Swayne, is: ‘It (a corporation) cannot migrate, but 
may exercise its authority in a foreign territory upon such 
conditions as nay be prescribed by the luw of the place. One 
of these conditions may be that it shall consent to be sued 
there. If it do business there, it will be presumed to have 
assented, and will be bound accordingly.’ ‘Then, after an 
examination of the statute granting the right to extend the 
road, it was said (p. 84): * We entertain no doubt that it 
made the company liable to suit where this suit was brought, 
in all respects as if it had been au independent corporation 
of the same locality.” This language was cited with appro- 
bation, and adopted as a correct exposition of the law, by 
Mr. Justice Field, speaking for the court, in Railway Com- 
pany v. Whitton, 13 Wall., 270: 

“Applying these principles to the present case, there 
cannot be any doubt, as it seems to us, of the jurisdiction 
of the Cireuit Court over these defendant companies.” 
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In Railroad Company v. Koontz (104 U.8., 10) the court 
says: 

“ Tt is well settled that a corporation of one State doing 
business in another State is suable where its business is done, 
if the laws make provision to that effect; and we have so 
held many times.” 

Citing Insurance Company v. French, 18 How., 404. 

Railroad Company v. Harris, 12 Wall., 65. 
Ex-parte Schollenberger, 96 U.8., 369. 


We beg to be permitted to re-state, and to impress upon 
the attention of the court, the precise substance of what we 
deem the controlling point raised by the demurrer. It is 
this: The last part of paragraph 9, section 2637, in de- 
fining how process may be served in Wisconsin on corpo- 
rations not organized in that State, enacts that the service 
may be made, amongst other ways, by delivering the sum- 
mons and notice— 

“ To any agent of such corporation within the definition of 
section 1977.” 

The definition found in section 1977 we have given 
above. Its substance is to make every one an agent, 
within the meaning of the chapter, who either does any 
business regarding effecting insurance in Wisconsin or 
transmitting applications therefor, or makes any contract 
of insurance, or receives any premiums for insurance, or 
who, in any manner, aids in either of these, or in trans- 
mitting any business for insurance companies, or adver- 
tises to do any such thing. Such, in substance, is the 
legislation on which the possibility of the jurisdiction of 
the court, in rendering the judgment here sued on, in law 
depends. In disposing of the issue raised by the demurrer 
the court cannot, of course, inquire what kind of an agency 
was held by the persons who were served in said action, 
or as to how much business they, in fact, transacted. 
The court can, at most, only know that they were not 
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agents licensed under the laws of Wisconsin. Hence if, 
as a matter of law, it was possib/e that an agent unlicensed 
under said laws of Wisconsin may yet be an agent of the 
defendant in such sense as that the agent may be served 
with process, so as to give the court jurisdiction of the 
defendant in Wisconsin, then, so far as this point is con- 
cerned, this court must treat the court rendering the judg- 
ment as having jurisdiction, and the demurrer must be 
sustained. Aud these considerations bring us to the only 
question left to be, on this point, considered, namely, 
whether, when paragraph 9 of said section 2637 authorizes 
service to be made on such an agency as that defined in said 
section 1977, and this, although the agent was not licensed 
under the laws of Wisconsin, in such case, and giving this 
effect to the statutes, would this render such statute (to 
quote here the language of this court in 106 U. 8., 356) 
‘repugnant to the Constitution or laws of the United States, 
or inconsistent with those rules of public law which secure 
the jurisdiction and authority of each State from encroach- 
ment by all others, or that principle of natural justice which 
forbids condemnation without opportunity for defense ?” 

The authorities gone over establish our proposition that 
these provisions of the Wisconsin law are not inconsistent 
with the Constitution, or with public law, or witb the 
mutual rights of the States. 

It may not be amiss, however, upon a question of this 
importance to submit to the court a further reference to 
authorities in the Circuit Courts of the United States, and 
in the courts of the States, in further enforcement of the 
point that these provisions of the Wisconsin laws, for said 
method of bringing foreign corporations inte her courts to 
answer touching business done in the State are valid. 

In Manufacturing Company v. Railway Company, (13 
Fed. Kep., 358,) in the Circuit Court of the United States 
for the Southern District of New Y ork, in 1882, it was held 
(in accordance with Insurance Company +. French, 18 
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How., 404; Railway Company v. Harris, 12 Wall., 1881 ; 


Ex-parte Schollenberger, 96 U.S., 369) that the fact of 


doing business in the State is an assent to the service of 
process upon agents there, in suits against foreign corpora- 
tions; and the court there cites a long line of authorities 
holding that, even in the absence of statutes of the State 
authorizing such mode of service, suits may be maintained 
against foreign corporations in States where they engage 
in business, by service of process on those doing the busi- 
ness. : 

In Mohr and Mohr Distilling Company v. Insurance 
Company, (12 Fed. Rep., 474,) decided in the Cireuit Court 
of the United States for the Southern District of Ohio, by 
Justice Matthews, in June, 1882, the court reasserted the 
doctrines of this court above cited, and the court there 
indicated that the consent implied from the doing of busi- 
ness, by a foreign corporation, in a State having laws pro- 
viding for suits in the State where the business is done, is 
not limited to causes of actions arising within the State, but 
extends to all transitory actions, 

In Gray et al. v. Tabor Sleeve Pully Works, (16 Fed. 
Rep., 486,) the suit was in the Circuit Court of the United 
States for the Western District of Pennsylvania, decided 
in 1883; opinion by Acheson, J. In that case the same 
doctrines are reasserted, and the additional point is de- 
cided which is indicated by the following sentence from 
the opinion of the court, page 443: 

“Suits may be instituted against a foreign corporation 
by service of process conformably to the act of 1849 (Penn- 
sylvania), notwithstanding it has failed to establish a place of 
business in the State and appoint an agent upon whom service 
may be made, agreeably to ‘the State Constitution and act of 
April 22, 1872.” 


The court cites Hagerman v. Empire State Company (97 
Pennsylvania St., 534). 


* 
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The State decisions are innumerable which are to the 
same effect. 

We have already cited the case of Wisconsin v. North- 
west Endowment and Legacy Association (62 Wis., 174). 

The case of Gibbs v. Insurance Company in 63 N. Y., 
(1875,) where the opinion is by Judge Folger, is to the 
same effect as the foregoing, but is valuable as presenting 
an elaborate review of the English and American author- 
ities upon the general subject as to when a service upon 
an agent of a foreign corporation is not violative of the 
principles of the public law or of natural justice. 

At the end of the opinion, page 131, Justice Folger 
alludes to the fact that Insurance Company v. French (18 
Ho w., 404) was called to his attention after the preparation 
of his opinion, and the Justice remarks that this case of 
French goes further than the court went in the case of Gibbs. 
The Justice cites, in addition to the cases appearing in the 
body of the opinion— 

Copen v. Adamson, Law Rep., 9 Exchequer, 345. 
Schibsby v. Westenholz, Law Rep., 6 Q. b., 155. 


The case of Sadler v. Insurance Company, (60 Miss., 
391,) decided in 1882, is of value, in the present case, as 
presenting statutes quite equivalent to those of Wisconsin 
upon this subject, and also as indicating that the omission 
of the foreign company to take out license does not exempt 
it from liability in the foreign State where it does business. 
‘The case shows that statutes are not against natural justice 
or public law which broadly and generally make foreign 
corporations liable in the States where their business is 
done by any agent whose acts have been adopted as valid 
by such foreign corporation. 

The case of Insurance Company v. Highsmith, (44 Lowa, 
330,) decided in 1876, is one where the court holds that the 
service need not be upon the general agent of the foreign 
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corporation, but may be upon any insurance agent who 
solicits risks and forwards them to the company. 

In Osborne ef al. v. Insurance Company, (51 Vermont,) 
decided in 1878, the same doctrine was asserted, and it 


was also held that it made no difference that the plaintiff 


was not a resident of the State where the Insurance Com- 
pany did business, and where the suit was brought. 

The case of McNichol v. United States Mercantile Re- 
porting Agency, (74 Missouri,) decided in 1881, contains a 
valuable review of the authorities upon this subject, and 
sustains alike all the principles which are so often asserted 
by this court, that laws which provide for service of process 
ou recognized agents of a foreign corporation are not 
against public law, or against justice, or against the Constitu- 
tion, and are reasonable, and have been adopted because 
citizens doing business with foreign corporations, if obliged 
to go to the State of the residence of the corporation, 
would be without redress. (See pages 474 ef seq.) 

These cases, and others that might be cited, firmly estab- 


lish, as the doctrine of this court, that wherever the laws of 


a State provide that foreign corporations, doing business 
in the State, shall be suable in such State by process served 
in a prescribed manner, there the doing of business in such 
State is a consent to be sued according to the laws existing 
at the time the business is done; and hence this court can- 
not fail to perceive that it was possible for the courts of the 
State of Wisconsin to acquire jurisdiction of the defendant 
for the purpose of rendering the judgment which is sued in 
this ease. Hence the first plea discloses no facts showing 
that it was not possible for the court to acquire the juris- 
diction which was exercised in rendering said judgment ; 
and the plea, therefore, is bad, in failing to disclose any 
facts showing that no jurisdiction in fuct existed. 

Only one additional point need to be here noticed: 

It may be argued that the record discloses tbat the de- 
fendant never took out license to do business in Wisconsin, 
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as provided by her statutes. This fact doesnot appear in 
the record in this case. The showing made by the plaintiff 
for leave to file the present petition is no part of the record 
of the present case. Therecord proper begins with the leave 
of this court to file the declaration, and with its filing. 
Anything outside of what is disclosed subsequently to the 
leave of this court is de hors the record. 

But, assuming that the court knows that the defendant 
never took out license, and that the judgment below was 
for forfeitures incurred on account of doing business in 
Wisconsin in defiance of her laws, then, still, that fact does 
not affect the present issue. 

Upon the point that the defendant is still liable for the 
penalties incurred by doing business in Wisconsin without 
complying with the license laws of the States, we refer 
this court to what is said upon this point in the opinion of 
the court (supra) in the case of Wisconsin v. Accident 
Insurance Company. (We think this case is not yet re- 
ported.) The argument of the court there found seems 
to us conclusive upon the subject. 

But to the force of that case we add the following: 

In Ithica Fire Department v. Beecher (99 N. Y.,.429) 
the court held that a corporation cannot avoid liability for 
penalty for doing business in a State where license is a 
prerequisite by making the contract elsewhere than in the 
place where the contract is to operate. 

In the case of Ehram v. Teutonia Insurance Company 
(1 McCrary, 123) the action was to recover a loss ona 
tire policy issued by the defendant, a Louisiana insurance 
company doing business in Arkansas. The defendant 
made a special appearance in the case for the purpose of 
abating the writ, and alleging that the defendant had never 
taken out any authority, as provided by the Arkansas act 
of February 27, 1875, and that defendant never complied 
with those laws in regard to duties and liabilities of foreign 
insurance companies, and that they had not been served 
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with process, and asked that the writ be abated. There 
the opinion is by Justice Caldwell. It contains a valuable 
review of the decisions of this court and other courts 
bearing upon this whole subject; and the court refused to 
abate the writ, and held that, although the defendant had 
never taken out license iu Arkansas, yet it was suable in 
that State, because they there did business. Held, also, 
that the policy of insurance was valid, although no license 
had been taken out in Arkansas in obedience to her 
statutes, 

The language of the court on this point is (p. 127): 

“The objects sought to be attained by this act are 
security and protection to policy-holders and revenue to 
the State, but chiefly the former. By failing to comply with 
the requirements of the act, the companies, and their agents 
and brokers, render themselves liable to the penalties de- 
nounced by the act; but such failure does not attect the 
validity of the policies issued by them, or in any manner 
operate to the prejudice of the policy-holders.” 


The court cites on this point— 
Insurance Co. v. McMillan, 24 Ohio St., 67. 
Clay Fire Insurance Co. v. Salt Co., 31 Mich., 346. 
Insurance Co. v. Walsh, 18 Mo., 229. 
Lamb v. Rowser, 7 Bissell, 315, 372. 
Insurance Co. v. Matthews, 102 Mass., 221. 


In the light of these authorities, we submit that it is con- 
clusively established that even if this court, in trying this 
demurrer, can look outside of the record proper, and can 
see that the court below rendered the judgment, which is 
the foundation of the present action, for penalties incurred 
by a company which had never taken out license in the 
State of Wisconsin, yet that fact is immaterial, because it 
did not deprive the court below of jurisdiction to render 
the judgment which was rendered. This is so, because 
the business done in the State was valid, and operated as 
assent to be sued in Wisconsin. 


- 


w»* 


oeLa™ 


43 


Any further discussions of this demurrer we will leave to 
oral argument, if opportunity for oral argument shall be 
attorded. 

What we have gone over we believe covers the body 
of the case, as made by the demurrer, in all its parts. 

SAMUEL SHELLABARGER, 

J. M. WILSON, 

H. W. CHYNOWETH, 
Attorneys for Wisconsin. 
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Supreme Gourt of the U. S. 


October Term, 1886. 


THE STATE OF WISCONSIN, 
vs. 


THE PELICAN INSURANCE COMPANY OF NEW 
ORLEANS. 


STATEMENT OF THE CASE, 


I. 


This suit stands on the docket of original cases, instituted by the 
plaintiff, a State, against the defendant, a corporation of another 
State. The plaintiff seeks to enforce a judgment rendered in the 
Circuit Court of Dane county, Wisconsin, against the defendant 
upon a demand for penalties and forfeitures imposed by that State 
in Section 1920, Chapter X of the Revised Statutes of the year 1878. 
These forfeitures affect the defendant as a Fire Insurance Company, 
charged with doing business in Wisconsin without complying with. 
the Statute. The judgment was rendered upon a default, the defend- 
ant failing to appear or answer. The suit in this Court is for the 
judgment, as a debt not collected. 


IT. 


The defendant has appeared in this Court and answered to the 
action. The defendant answers that it is a private corporation 
organized under a Statute of Louisiana to affect fire insurances 
pursuant to Sections 683 and 687 of the Revised Statutes of Louisi- 
ana. That the domicil of the Company has ever been in New 
Orleans and has never been in Wisconsin for any purpose. That 
the Company had never had an agency in Wisconsin nor carried 


on a business in that State or was at any time subject to the juris- 
diction of that State. The defendant denies the adequacy of the 
judgment to maintain this action because of the lack of jurisdiction 
of the State of Wisconsin and of her Court to render it, or to enforce 
it in this Court; and denies the process to be available for the 
purpose, for that the persons denominated agents were not agents 
and not competent to do any act for the defendant. The plaintiff 
has demurred to the answers except in a single instance. There 


is an issue on the plea nul tiel record. 


Points, AUTHORITIES AND ARGUMENTS. 
I. 


The Section 687 of the Revised Statutes of the United States 
invests this Court with original jurisdiction of controversies of a 
CIVIL NATURE, between a State, and citizens of other States or aliens. 

The Court does not have jurisdiction between a State and its own 
citizens. The terms of the Statute have a very precise reference to 
natural persons who have been described with exactness and their 
status determined in the 14th Amendment to the Constitution. A 
citizen of the United States is a natural person born or naturalized 
within the United States. He can become a citizen of a State by 
fixing his domicil in that State. 

The judgment rendered in favor of the plaintiff shows that the 
recovery consists of forfeitures imposed in a statute of the State 
upon a class of offenders against the State, for a transgression of 
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the penal law of the State, respecting corporations of other States 
in respect to traffic within the State. 

The judiciary Act of 1789 contains this limitation upon the grant 
and this has been re-enacted. Justice Iredell adverts to this Act 
in an opinion delivered in 1791. He says: The constitution is 
particular in expressing the parties who may be the objects of the 
jurisdiction in either of the three cases, but in respect to the subject 
matter upon which such jurisdiction is to be exercised, the word 


used is “ controversies ” 


only. The Act of Congress more particu- 
larly mentions civil controversies, a qualification of the general 
word in the constitution, which I do not doubt every reasonable 
man will think was well warranted, for i cannot be presumed that 
the general word controversies was intended to include every pro- 
ceeding that relates to criminal cases, which in all instances that 
respect government only are uniformly considered of a local nature 
and to be decided by its own particular laws. Chisolm vs. Georgia, 
2 Dallas, 419. Another reference was made in this Court at a 
later date. 

The Court say: “The original jurisdiction of the Supreme 
Court refers to those cases in which, according to the grant of power 
made in the Constitution, jurisdiction might be exercised in conse- 
quence of the character of the party, and an original suit might be 
instituted in the Federal Court, not to those cases in which an orig- 
inal suit might not be instituted in a Federal Court. Of the last 


description is every case between a State and its citizens, and per- 


haps every case in which a State is enforcing its penal laws. In such 


eases the Supreme Court cannot take original jurisdiction.” Cohens 
vs. Virginia, 6 Wheat., 264. The Chief Justice in this opinion does 
not refer to the Judiciary Act. His opinion was confined to the 
text of the Constitution and the “ perhaps” may be referred to the 
use of the word controversies only, and not to the qualification or 
interpretation made in the Judiciary Act. There is no qualification 
in the sentence which concludes the paragraph. 

The Act of Congress which defines the cases to be brought hither 


by a State must be of a civil controversy. 
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‘,in the course of an elaborate opinion, directs his 
.e same subject. “ It is a general principle,” he says, 
if not the customary law of nations, that no nation is 


ce the penal laws of another in its own dominions. 


a 

c naturally belongs to the tribunals of the nation cre- 

I es. In a government formed like ours, where there 

é ‘ sovereignty, and of course where there is a danger 

( m the near approach of powers to a conflict with each 

t 1 seem to be a peculiarly safe and salutary rule that 
é nt should be left to enforce its own penal laws in its 


¢ It has been expressly held by this Court that no 
\inal jurisdiction of the United States can, consistently 


J 

itution, be delegated to State tribunals, and there is 
st inclination to retract this opinion. The judicial 
nion clearly extends to all such cases. No concurrent 
ied by the States because the subject matter derives 
om the Constitution, and the authority to delegate it 


: lied.” 
mn a 3 pc. p AREY 5 antl 
rly epoch of the history of the United States, the State 
\ia asserted her own capacity to deal with the subject. 
ett, an English publicist and democrat, libelled the 
t of that State. He was arrested and gave a bond 
xehavior, which he forfeited, and suit was instituted. 
sed to remove the suit to the Federal Court. Chief 


an denied the motion. 
ylica vs. Cobbett, 3 Dall., 467. 


ae Court of New York declined to entertain a suit by 


ates in a penal matter arising under the laws of the 


1 States vs. Lathrop, 17 John. N. Y. R., 4. 

“ 7 vs. McLeon, 12 Allen, 438. 
. Bank vs. Price, 33 Maryland, 437; 14 Gray, 488 ; 
Juffies vs. State, 7 Wis., 672. 
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The opinion of this Court in Flash vs. Conn., 109 U.S, 967, is 
to the same purport. The Court recognized that a penalty con- 
tained in the statute of another State would not be enforced by the 
Court. 

Wharton, Conf., section 833. 
Taylor, Law of Corp., 764—5. 


If. 


The authority to render a judgment which shall affect the rights 
of a citizen of a State within that State, is conferred or regulated 
by the supreme power of the State. Merlin says, the authority of 
a thing adjudged is not derived from the law of nations. It has its 
origin in the municipal laws of States or nations. The civil laws 
of a State cannot communicate the consequences of a judgment 
beyond their jurisdiction. One State cannot invoke the authority 
of its judgments in the tribunals of another. No State allows the 
execution of a foreign judgment upon the mandate of the judge who 
rendered it in the foreign tribunal. In respect to judgments founded 
upon the criminal or penal law of one State, they are entirely devoid 
of potency. The local character of crimes and offences against penal 
statutes has been admitted in the cases we have cited. A State is 
under no obligation, it has no moral and, we may add, no political 
competency to punish a foreigner residing beyond her jurisdiction, 
not accountable for a violation of the laws in force in that jurisdic- 
tion. This seems to be the conclusion of this Court as expressed in 
the very able and scrupulous opinion in the case of the Antelope, 
10 Wheat., 66. : 

Whenever there has been a concession on this subject, it has 
been made from political considerations and to accomplish an occa- 
sional aim. No Code of international law has yet been adopted 
among the many publicists and reformers who have devoted them- 
selves to the study. | 

Justice Story affirms penal laws of foreign countries are strictly 
local and affect nothing more than they can reach and can be 
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seized by virtue of their authority. A fugitive who passes hither 
comes with all of his transitory rights. 
Story’s Conf., secs. 619-620, 621. 


Westlake, Intern. Law, sec. 403. 


In support of this opinion he cites decisions in Great Britain and 
the United States. The same statement is made by the publicists 
on the continent of Europe. The /ex loci must needs govern all 
criminal jurisdiction from the nature of the thing and the purpose 
of the jurisdiction. 

Foelix, Droit Intern., sec. 565, p. 572. 
1 Martens, Cours de Pub. Droit, 104. 
2 Calvo, Droit Int., pp. 315, sec. 1162-1182. 


In the proposed Code by our countryman, an eminent member 
of the bar of this Court, Mr. D. D. Field retains the principle upon 
which the world has been progressing. 

Projet. Code Intern., Art. 635. 
L. R., 20 Eq., 225 


We have said that there had been treaties, interstate regulations, 
and local regulations. Great Britain and the United States will 
not prosecute an offender against a law of another State. We 
have seen that a penal statute would not be enforced. <A Prussian 
inculpated for an jist dogg | ip a foreign State kipgstom, not penal 
in Prussia, will not peeseertethe offender vant eee in Prussia, 
the Prussian will be prosecuted in a Court there and punished 
according to the Prussian law. Bavaria will punish a Bavarian 
for an offence against its laws, at home or abroad. 

Bavaria will not surrender him to another State nor enforce the 
law he has infracted abroad. Russia, Norway, Saxony and other 
German States and some Swiss Cantons prosecute and punish crimes 
committed by their subjects on their soil or abroad according to 
their own laws. Publicists admit the essentially local character of 


the criminal law and upon principle the execution of judgments 
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rendered in a foreign tribunal will not be granted to affect person 
or property. 

The rule in France is that a penal sentence does not extend be- 
yond the jurisdiction of the Court which rendered it. Judgments 
pronounced in a criminal or correctional matter will not be enforced 
in France either in respect to person or property. Belgium and 
Holland have this rule. 

2 Calvo, Droit Int., 1179. 
8 Dalloz, Jurisp. Gen., p. 220, No, 26. 
18 Dalloz, Jurisp., p. 141, No. 417. 

This principle has been maintained by the executive department 
of this government in its foreign relations. 

1 Wharton Dig., U.S. Int. Law, sec. 15. 


III. 


Wharton in his.Conflict of Laws says we have seen that penal 
laws have no extra territorial] foree. ‘The same limitation applies 
to foreign penal judgments, since otherwise all that would be neces- 
sary to give ubiquitous effect to a penal law would be to put it in 
the shape of a judgment. Judgments rendered on penal matters 
usually do not go beyond the frontiers. 

W harton’s Conf. Laws, 2 ed., sects. 833-656, sec. 4. 
De Bremont vs. Pennimon, 10 Blatch., 436. 

Com. vs. Greene, 17 Mass., 515. 

Hett vs. Frazier, 22 Penn., 320. 

Sims vs, Sims, 75 N. Y., 466; 23 Alab., 44. 

Miller vs. White, 50 N. Y., 137. 


IV. 
1. This Court has determined that a judgment in personam 


against a foreign corporation, to have any effect in another State, 
must have obtained jurisdiction over the person by the service of 
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process upon the corporation or a duly accredited officer or agent of 
the corporation within the jurisdiction of the Court. 

St. Clair Co. vs. Cox, 106 U.S. 359. 

Pennoyer vs. Neff, 95 U.S. 359. 


Freeman vs. Alderson, 118 U.S. 185. 


2. Where service is made upon an agent of the foreign corpora- 
tion within the State, the defendant may still question the validity 
of the service, and show that the agent was not authorized to receive 
the process or to appear to the action in his name. 

Knowles vs. Logansport Gas Co., 19 Wall., 58. 
Smith vs. Woalfalk, 114 U.S., 1438. 


Thompson vs. Whitmore, 85 U.5., 714. 


The authority of the agent must apply to the specific suit. The 
Court cannot, by the appointment of a Curator ad hoe, or special 
attorney, confer adequate authority. 

Bond ys.. Duke of Newcastle, 3 Bro., ch. 386; 2 Cox, ch. 
d89. 
Erickson vs. Nesmith, 46 N. H., 371. 


Flower vs. Foreman, 23 How., 132, 149. 


The substitution of an agent for the principal must be an equiv- 
alent for the due process of law. There must be a competent officer 
to represent the Court and a competent agent to receive the citation 
or summons. The agent of the non-resident must be an authorized 
agent of the defendant. A statute of New York authorized service 
to be made upon a foreign corporation by delivering a copy within 
the State to the President, Treasurer or Secretary. The corpora- 
tion had no property in the State, nor place of business, nor did it 
transact business of any sort. Service was made upon the Presi- 
dent, who was casually in the State on his. way to another State. | 


The New York Court recognized the service as valid. The Court 
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say that they would not undertake to determine the effect outside 
of New York. 
Pope vs. Manufacturing Co., 87 N. Y. R., 137. 


There is an intelligent discussion of the subject in two works on 
private corporations, which we refer to the attention of this Court. 
Morawetz asserts that “ Jurisdiction may be obtained over a corpo- 
ration chartered by a foreign State either through service of process, 
or by voluntary appearance of the company by its authorized agents, 
It is essential in order to bind the company by a judgment thus 
obtained that the writ may be served, or those who enter an appear- 
ance on behalf of the company, shall have authority to represent it 
for this purpose. The particular agents of a corporation upon whom 
service can be properly made, are not necessarily constituted agents 
for that purpose. If a corporation is not engaged in trade, and 
makes no contracts in a foreign State, justice seems to require that 
it should not be subjected to suits in that jurisdiction, and it has 
been held, therefore, that under these circumstances the agents of 
the company have no authority to represent the company in receiv- 
ing service of writs or entering a voluntary appearance. He denies 
that service can be made upon an officer while casually present in the 
jurisdiction.” If a corporation open an office or habitually transacts 
business in a foreign State, the head officer must be deemed an agent 
of the company for the purpose of receiving writs or entering a 
voluntary appearance. These authors agree that a service made 
upon an officer of the corporation who casually visits the State, in 
no connection with the business of the non-resident corporation, is 
valid, and dissent from the Court in New York, in respect to a 
statute of that State, which has been referred to in this brief. 

Morawetz, Private Corporations, 522—5. 
Taylor, Law of Private Corp., 397—8—9. 
L. R. 12 Chan. D., 303, also 522. 
D’Arcy vs. Ketchum, 21 How. 165. 
Thomson vs. Whitman, 18 Wall. 457. 
9 
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The Statute upon which the plaintiff in this Court recovered its 
judgment in its Court of general jurisdiction we have pleaded to be 
a penal Statute. The prosecution has been conducted in the name 
of the State according to the Statute. The charge of the prosecu- 
tion has been confided to a public officer, and that officer is empow- 
ered to appropriate a large proportion (one-half) for expenditures, 
costs, &c. 1t is manifest that the condemnation is a punishment 
gnd not for the reparation of damage and is not made in any per- 
sonal or individual interest, but in the interest of the State as the 
organ of the body politic for a violation of a penal Statute. 

The offence is individual. The corporation is the only subject 
upon which it operates. The fact that this is a penal Statute is 
therefore manifest. 


: Harris, Criminal Law,4. ‘ Ab. AZ, WA 

The Constitution of the United States has not enumerated the 
controversies comprised within the terms of the Constitution and 
the judiciary act, and over which this Court has original jurisdic- 
tion, if the plaintiff be a State. There is no cognizance of a suit 
against the State by the defendant or any member of the same class. 
Neither would the Court entertain a cause against a citizen or cor- 
poration of Wisconsin brought by that State. The controversy 
here is not of a civil nature. Wisconsin has prosecuted the defen- 
dant within her own Courts. She has designated the persons who 
shall stand in judgment in those Courts, and has condemned the 
corporation for a violation of her own laws. 

The matter is put before this Court that the defendant has not 
paid the forfeitures which the State has exacted and asks the Court 
without further enquiry to enter here a judgment—to make the 
judgment executory ; to grant a pareatis, which shall make the 
judgment operative throughout the United States. The claim upon 
this Court is for aid in the administration of the penal Statutes of 


me 
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Wisconsin to the end that by the punishment of the defendant, 
that others may be deterred. 

The jurisdiction of this Court has been denied to the States in 
more instances than it has been exerted in their favor upon their 
application. It was denied to Kentucky in the suit commenced 
against Dennison, Governor ; to the Cherokee nation when sought 
for against Georgia ; to Georgia in her suit against Staunton ; to 
New. Hampshire and New York in suits against Louisiana, 

In these cases the Court has required that the controversy shall 
be of a civil nature. It does not allow a suit where the powers to be 
employed are of a political nature, nor where they are prerogative. 

The Supreme Court will not enforce the penal laws of a State, 
nor command a State to perform a duty when the mode of perform- 
ance is not ascertained, 

In the last named cases it did not allow States to assign their 
privilege to maintain suits in this Court. 

The Constitution has provided for the arrest of fugitives from 
justice, but has not provided for any compulsion upon the officers 
of the State. No federal machinery is afforded by the Constitution. 

The experience of the country in the matter of escaping slaves 
would seem to be that the jurisdiction now for the first time sought 
for would not be wholesome, and might be mischievous and a source 
of discord. 

The execution of the law in respect to the capture of fugitives 
from justice is equally difficult of administration. In the case of 
Kentucky vs. Dennison, the defendant answered that the offence 
committed in Kentucky was not regarded as an offence in the State 
where the fugitive found an asylum. 

Suppose it be admitted that the controversy assumes a civil nature 
by the fact that the State has prosecuted the controversy to a judg- 
ment in her own Courts, before asking for the aid of this Court— 
it would operate a repeal of the Judiciary Act which denies to con- 
troversies in respect to penal laws any extra territorial effect. The 


limitation applies to penal judgment, for otherwise they would 
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become ubiquitous in their operation by the action of the State 
Court. 

The States have a jurisdiction territorial and personal, which has 
for the most part, for near a century, been adequate to all pur- 
poses of promoting order and tranquillity. This jurisdiction is 
over all persons who are citizens of the State and who come within 
its jurisdiction. The statutes of Wisconsin have for their object to 
engross all of the traffic in certain forms of business, with which 
any of her citizens may become connected. They propose to con- 
fine the persons by a contract not to use the Courts of the United 
States, even when open to some of them. The plan of the statutes 
is to mould the judgments manufactured by the domestic machinery 


and then to export them to this Court for consumption and use. 


This surely cannot be done. 


JOHN A. CAMPBELL, 
Attorney for Defendant. 
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APPEHN DIX. 


A. 
STATUTES OF WISCONSIN. 


Sec. 1977. Whoever solicits insurance on behalf of any insur- 
ance corporation or transmits an application for insurance, or a 
policy of insurance to or from any such corporation, or who makes 
any contract of insurance or collects ‘or receives any premium for 
insurance, or in any manner aids or assists in doing either, or in 
transacting any business for any insurance company, or advertises 
to do any such thing, shall be held an agent of such corporation to 
all intents and purposes, and the word agent, whenever used in 


this Chapter, shall be construed to include all such persons, 


Penalty for not making Reports. 


R. S., Chap. 89, Sec. 1920, $500. And $500 for each month 


of neglect. 


SESSION LAWS OF WISCONSIN, 1880. 
CHAPTER 240, 
Sec. 5. Whoever solicits insurance on behalf of any insurance 
corporation or property owner, or transmits an application for 


insurance, or a policy of insurance other than for himself, to or 


from any such insurance corporation, or who makes any contract 
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for insurance, or collects any premium for insurance, or in any 
manner aids or assists in doing either, or in transacting any business 
of like nature for an insurance corporation, or advertises to do any 
such thing, shall be held to be an agent of such corporation to all 
intents and purposes, unless it can be shown that he receives no 


compensation for his services. 


©. 
SESSION LAWS OF WISCONSIN, 1885. 
CHAPTER 443. 


AN ACT to regulate the admission of foreign surety companies to 
do business in this State, - 


The people of the State of Wisconsin represented in Senate and 
Assembly do enact as follows : 

Sec. 1. Any surety company incorporated and organized under 
the laws of any State of the United States other than the State of 
Wisconsin, for the purpose of transacting business as surety on 
obligations of persons or corporations, may transact such business 
in this State upon the terms and conditions imposed and with the 
privileges conferred upon fire insurance companies doing -business 
in this State, and shall be subject so far as practicable to all the 
provisions of law applicable thereto. In action against such cor- 
porations or in an action against any insurance corporations not 
organized under the laws of this State, the summons and the com- 
plaint, or the summons without the complaint may be served and 
such service held of the same effect as personal service upon a 
natural person by delivering a copy of such summons and com- 
plaint or a copy of the summons without the complaint, to any 
person who shall solicit insurance on behalf of any such insurance 
corporation or property owner, or who transmits an application for 
insurance or a policy of insurance to or from any such insurance 
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corporation, or who makes any contract for insurance or collects or 
receives any premium for insurance, or who adjusts or settles a loss 
or pays the same for such insurance corporation, or in any manner 
aids or assists in doing either, or in transacting any business for 
such insurance corporation, or on any person who attempts to do 
any such thing. 

Sec. 2. This Act shall take effect immediately, and all Acts and 


parts of Acts inconsistent herewith are hereby repealed. 


Approved April 11th, 1885. 


D. 
SESSION LAWS OF WISCONSIN, 1885. 
(CHAPTER 395. 


AN ACT concerning Insurance Companies, and to authorize Insur- 


ance Commissioners to sue for and collect penalties. 


Sec. 1. It is hereby made the duty of the Commissioner of 
Insurance to prosecute to final judgment, in the name of the State, 
or to compromise, settle or compound every forfeiture incurred by 
an insurance corporation, by its failure to comply with, or for its 
violation of any law of the State, of which he may be credibly 
informed, 

Sec. 2. One-half of every sum collected, paid, or received by 
virtue of section one of this Act, shall be paid into the State Treas- 
ury, and the remainder shall belong to the Commissioner of Insur- 
ance, who shall pay all expenses incurred in prosecuting all actions 
brought to enforce the judgment of such forfeitures, both in and 
out of the State, and shall pay all expenses incident to the collection 
of such forfeitures. 

See. 3. This Act shall take effect and be in force from and after 


its passage and publication. 


Approved April 11th, 1885. Published April 12th, 1885. 
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EK. 
REVISED STATUTES OF WISCONSIN. 


Sec, 2637. Actions against corporations shall be commenced in 
the same manner as personal actions against.natural persons. The 
summons and the accompanying complaint or notice aforesaid, shall 
be served, and such services held of the same effect as personal on 
a natural person, by delivering a copy thereof, as follows : 

Sub-division 9. If against any insurance company, not organized 
under the laws of this State, to the agent or attorney thereof, having 
authority therefor by appointment under the provisions of Section 
1915 or Section 1953, or to any agent of such corporation, within 
the definition of Section 1977, in the State. 

Sec. 1915. Must have $200,000 of capital paid up. File an 
instrument in writing, agreeing to accept a license; not to remove 
cases to U.S. Court. Appoint an Attorney, on whom service of 


process can be made, and same to be valid service. File copy of 


Chapter, and make reports, &c. 


: SUPREME COURT OF THE UNITED 


OCTOBER TERM, 1887. 


No. 228. 


* 


MARTHA COLTON, APPELLANT, 


vs 


ELLEN M. COLTON. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES. 
THE DISTBICT OF CALIFORNIA. 


FILED MAY 22, 1885. 
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MARTHA COLTON VS. ELLEN M. COLTON. 1 


] Bill of Complaint. 


In the Circuit Court of the United States in and for the District of 
California. In Equity. 


Martua Cotton, Complainant, 
Us. 


ELLeN M. Corton, Defendant. 


To the honorable the judges of the circuit court of the United States 
in and for the district of California: 

Martha Colton, of the city of New York, in the State of New York, 
a citizen of said State, brings this bill against Ellen M. Colton, a cit- 
izen of the State of California, residing in San Francisco, in said State 
of California. 

And thereupon | your oratrix complains and says that about the 
year 1829 your oratrix’ parents, Isaac W. Colton and Abigail R. Col- 
ton, at Sangerville, in the State of Maine, intermarried; that on 

or about the 17th day of July, 1831, there was born to them, 
2 the issue of the said marriage, a son, David D. Colton, and 

that on or about the 30th day of January, 1544, there was 
born to them, also the issue of said marriage, a daughter, Martha 
Colton, your oratrix. 

And your oratrix further shows that her said father, Isaac W. 
Colton, departed this life on or about the 18th day of November, 
1875, at the city of New York, where he then resided. 

And your oratrix further shows that on or about the first day of 
March, 1854, the said David D. Colton, the brother of your oratrix, 
intermarried with the defendant in this cause, and that the said 
David D. Colton departed this life at the city and county of San 
Francisco, in the State of California, on the ninth day of October, 
A. D. 1878. 

And your oratrix further shows that on the eighth day of October, 
A. D. 1878, the said David D. Colton made and executed in due form 
his last will and testament, a copy of which is hereunto annexed 
and marked “ Exhibit A,” and your oratrix prays that the same may 
form and be taken as a part of this bill. 

And your oratrix further shows that, as she is informed and be- 
lieves, on or about the 29th day of October, A. D. 1878, the defend- 

ant duly filed the said last will and testament of the said 
3 David D. Colton in the then probate court in and for the city 

and county of San Francisco, State of California, and there- 
after such. proceedings were duly had in said probate court that on 
or about the eleventh day of November, A. D. 1875, an order of said 
probate court was duly made and entered appointing the defendant 
executrix of the said will and testament, and thereupon the defend- 
ant duly qualified as such executrix and letters testamentary upon 
the said last will and testament were duly granted and issued to 
her, the said defendant, and the said defendant thereupon entered 
upon and thereafter continued to discharge the duties as such ex- 

1—228 
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ecutrix until about the eighteenth day of December, A. D. 1879, 
when, by an order or decree of said probate court, then and there 
duly made and entered, the whole estate, real and personal, of the 
said David D. Colton then remaining was distributed to the said 
defendant and she was discharged from any further duties as such 
executrix. 

And your oratrix further shows that the said estate of the said 
David D. Colton, so as aforesaid distributed to the defendant, was 
and is of great vz alue, as your oratrix is informed and believes, of 
about one million dollars, and, as your oratrix is informed and be- 

lieves, is growing and increasing in value. 
4 And your oratrix further shows that the said defendant 
has, although often demanded, utterly failed, neglected, and 
refused to make to or for your oratrix any gift or provision what- 
ever from the estate of your oratrix’ brother, the said David D. 
Colton. 

And your oratrix further shows that on or about the 20th day of 
October, 1883, your oratrix made, signed, and caused to be served on 
the defendant, at the said city and county of San Francisco, State of 
California, a demand that she execute the terms and directions of 
the last will and testament of the said David D. Colton, and that 
from his estate, so as aforesaid distributed to the defendant, she 
make a suitable provision for your oratrix, a copy of which said de- 
mand is annexed to this bill as “ Exhibit B,” and which said exhibit 
your oratrix prays may be taken to form a part of this bill. 

But so it is, may it please your honors, that the defendant, not- 
withstanding the said demand, has failed, neglected, and refused, 
and still fails, neglects, and refuses, to make a suitable or any pro- 
vision whatever for your oratrix. 

Your oratrix further shows that she has no estate, property, or 

income; that for many years she has been and still is de- 
5 pendent upon her mother, the said Abigail R. Colton, for her 

support and maintainance ; that ever since your oratrix was 
a young child her said mother has been in feeble health, and has 
always required your oratrix’ aid and services, and especially dur- 
ing the lengthened illness and last sickness of your oratrix’ said 
father, and ever since the death of your oratrix’ said father as afore- 
said her said mother has been an invalid, and has endured much 
sickness and suffering, and has required much medical attendance, 
and the almost constant nursing and care of your oratrix. 

And your oratrix further shows that about December, 1869, your 
oratrix’ said father, Isaac W. Colton, then residing in ‘the city of 
New York, at the request of your oratrix’ brother, the said David 
D. Colton, then residing in San Francisco afore said, converted all of 
his property: consisting of what was then known as five-twenty 
bonds of the Government of the United States, as was well known 
to the said David D., in gold, amounting to the sum of fifteen thou- 
sand dollars, and loaned the same to the said David D.; and there- 
upon your oratrix’ father received therefor the promissory note of 
the said David D. Colton, dated at San Francisco aforesaid, on or 
about December 7th, 1869, for the said sum of $15,000, pay- 
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6 able in gold, with interest; that afterwards, on or about March 

Ist, 1873, the said David D. Colton renewed his said note by 
giving his new note to his father, the said Isaac W. Colton, for the 
same amount and payable in the same manner, and which said new 
note was owned and held by your oratrix’ said father at the time 
of his death. 

And your oratrix further shows that her said father died intestate, 
and that after his death and on or about March first, A. D. 1877, 
the said David D. Colton, with the consent of your oratrix, took up 
said last-mentioned note by giving his new note therefor, payable to 
his or your oratrix’ mother, the said Abigail R. Colton, for the said 
sum of fifteen thousand dollars, with interest, and thereby your 
oratrix surrendered and relinquished all her legal share and inter- 
est in the said note so held by ber father at the time of his death, 
as aforesaid, as your oratrix’ brother, the said David D. Colton, well 
knew. 

To the end, therefore, that the said defendant may be compelled 
to execute the terms and directions of the said last will and testa- 
ment of the said David D. Colton, and to make your oratrix a suit- 
able provision from the said estate of the said David D. Colton in 
such amount and in such manner as to your honors shall 
seem most meet and proper in the premises: 

May it please your honors to grant unto your oratrix your 
writ of subpcena, directed to the said Ellen M. Colton, commanding 
her to appear and answer this bill of complaint, and to do and re- 
receive what by your honors shall seem meet. 

MARTHA COLTON. 
W. W. FOOTE, 
Solicitor for Complainant. 


cee 
‘ 


W. W. FOOTE, 
Of Counsel for Complainant. 


STaTE oF New YORK, \ 
City and County of New York, j 


58 - 


Martha Colton, the complainant in the above-entitled bill, being 
duly sworn, doth depose and say that she has read the foregoing bill 
of compl: 1int and knows the contents thereof, and that the same is 
true of her own knowledge, except as to the matters which are therein 
stated on her information and belief, and as to those matters she 
believes it to be true. 

MARTHA COLTON. 


Sworn to before me this 20th day of November, 1883. 
[ NOTARIAL SEAL. | H. P. ALLEN, 
Notary Public, N. Y. Cy. 


8 “Exuipit A.” 


I, David D. Colton, of San Francisco, make this my last will and 
testament. I declare that all of the estate of which I shall die 
posses-ed is community property and was acquired since my mar- 
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riage with my wife. 1 give and bequeath to my said wife, Ellen M. 
Colton, all of the — estate of which I shall die siezed, possessed, or 
entitled to. I recommend to her the care and protection of my 
mother and sister, and request her to make such gift and provision 
for them as in her judgment will be best. I also request my dear 
wife to make such provision for my daughter Helen, wife of Critten- 
deu Thornton, and Carrie as she may in her love for them choose to 
exercise. I hereby appoint my said wife to be the executrix of this 
my last will and testament, and desire that no bonds be required of 
her for the performance of any of her duties as such executrix. 

I authorize and empower her to sell, dispose, and convey of any 
and of all of the estate of which I shall die siezed or possessed, with- 
out obtaining the order of the probate court or of any court, and 
upon such terms and in such manner, with or without notice, as to 
her shall seem best. If my said wife shall desire the assistance of 

any one in the settlement of my estate, I hereby appoint my 
9 , friend S.'M. Wilson, of San Franciseo, and my secretary, 

Charles E. Green, of San Francisco, to be joined with her 1 in 
the said executorship, and authorize her to call in either or both of 
the said gentlemen to be her co-executors; and in case she shall so 
unite either or both of them with her the same provisions are hereby 
made applicable to them as I have before made for her in reference 
to bonds and duties and powers. 

San Francisco, October 8th, 1878. 

DAVID D. COLTON. 
Witness : : 
L. C. LANE, 
652 Mission St., San Francisco. 
RALPH C. HARRISON, 
919 Pine St., San Francisco. 


The above and foregoing instrument of two pages was, on the 8th 
day of October, A. D. 1878, signed by the therein-named David D. 
Colton in our presence, and was by him at the time of siguing the 
same declared to be his last will and testament, and thereupon, and 
after he had so signed and declared the same, we, in his presence 
and in the presence of each other and at his request, signed our 
name- thereto as witnesses. 

San Francisco, October 8th, 1878. 

L. C. LANE, 
652 Mission St., San Fracisco. 
RALPH C. HARRISON, 
919 Pine St., San Francisco. 


10 “ExnHIsit B.” 


New York, September 29, 1883. 
To Mrs. Ellen M. Colton, San Francisco, Cal.: 
By the last will and testament of my brother, the late David D. 
Colton, and which said last will and testament bears date the Sth 
day of October, 1878, the legal title of all the estate, both real and 


MARTHA COLTON VS. ELLEN M. COLTON. 5 


personal, of which my said brother died stezed or possessed, or en- 
titled to, was vested in you for the uses and purposes in the said last will 
and testament expressed, and you were appointed executrix of said 
last will and testament. 

In the said last will and testament are contained these words: “ I 
recommend to her the care and protection of my mother and sister, 
and request her to make such gift and provision for them as in her 
judgment will be best.” 

My brother,the said David D. Colton, died at the city and county 
of San Francisco, in the State of California, on the 9th day of Octo- 
ber, 1878. 

On or about the 29th day of October, L878, you duly filed the 
said last will and testament in the then probate court in and for . 

the city and county of San Francisco, State of California, 
1] and thereafter such proceedings were duly bad in said pro- 

bate court that on or about the 11th day of November, 1878, 
an order of said court was duly made and entered appointing you 
executrix of said last will and testament, and thereupon you duly 
qualified as such executrix, and letters testamentary upon the said 
last will and testament were duly granted and issued to you, and 
thereupon you entered upon and thereafter you continued the dis- 
charge of your duties as such executrix until about the 18th day of 
December, 1879, when, by an order or decree of said probate court, 
then and there duly made and entered, the whole estate, real and 
personal, of the said David D. Colton, deceased, then remaining was 
distributed to you and you were discharged from any further duties 
as such executrix. 

It is now over three years since the said estate came in your pos- 
session, yet you have utterly failed and neglected to make a suitable 
or any provision for me, the sister of the said deceased. 

I now therefore demand that you do forthwith execute the terms 
and directions of my said brother’s last will and testament, and that 
from his said estate you do make a suitable provision for me, his 
sister. 

MARTHA COLTON. 


12 [ Endorsed:] Filed Dee’r 11, 1885. L.S. B. Sawyer, clerk, 
by F. D. Moncton, deputy clerk. 


13 Demurrer. 
In the Circuit Court of the United States in and for the Ninth Cir- 
cult and District of California. 
MartHa Cotton, Complainant, 
v8. 
ELLEN M. Cotton, Defendant. 
The defendant, Ellen M. Colton, by protestation, not confessing 


all or any of the matters and things in the said complainant’s bill 
contained to be true in such manner and form as the same are 
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therein set forth and alleged, does demur to the said bill, and for 
cause of demurrer shows: 

First. That the said complainant hath not by her said bill made 
such a case as entitles the said complainant to any relief in this 
court touching any of the matters therein complained of, in this, 
that no estate, trust, or interest exists in favor of said complainant 
or arises in her favor out of the said last will and testament in her 
bill set forth or any matter, legacy, or devise therein contained. 

Second. That this court hath no jurisdiction of the matters 
14 and things set forth in said complainant’s bill, nor hath it 
jurisdiction to consider the same or to grant the-relief p-ayed 

for or any relief whatever. : 

Third. That neither this court nor any other court whatever hath 
jurisdiction to hear and determine the matters and things set forth 
in complainant’s said bill or to grant the relief therein prayed or 
any other relief whatever. 

Fourth. That it appears on the face of said complainant’s bill that 
if any cause of action whatever exists by reason of the matters and 
things in said bill set forth that such cause of action is founded upon 
a stale equity and ciaim. | 

Fifth. That it appears on the face of complainant’s said bill that 
the said cause of action therein set forth, if any such exists, accrued 
more than four years before the commencement of this action, and 
that the same is barred upon the principle which courts of equity 
follow in analogy to the statute of limitations at law. 

Sixth. That it appears upon the face of said complainant’s bill that 

the said pretended cause of action therein set forth accrued 
15 more than four years before the filing of her said bill. 
Seventh. That it appears on the face of complainant’s said 
bill that the matters and things therein sought to be enquired of and 
determined have long since been enquired into and determined 
against the said complainant by the probate court of the city and 
county of San Francisco, State of California. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto, and prays 
the judgment of this honorable court whether she shall be compelled 
to make any further and other answer to the said bill; and she 
humbly prays to be dismissed from hence with her reasonable costs 
in this behalf sustained. 

CRITTENDEN THORNTON, 
Solicitor for Defendant, Ellen M. Colton. 


STANLEY, STONEY & HAYES, Of Counsel. 
I hereby certify that the foregoing demurrer is, in my opinion, 


well founded in point of law. 
THOMAS P. STONEY, 
Counsel for Defendant, Ellen M. Colton. 
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16 STATE OF CALIFORNIA, - 
'* YY ~y 7 . , 88s My 
City and County of San Francisco, | 


Ellen M. Colton, the above-named defendant, being duly sworn, 
on her oath doth say that the foregoing demurrer is not interposed 
for delay. 


Subscribed and sworn to before me this — day of June, 1884. 


The affidavit of the defendant is hereby waived. 
June 4, 1884. 
W. W. FOOTE, 
For Compl. 


(Endorsed :) Service of a copy of the within demurrer is hereby 
admitted this 4th day of June, 1884. W. W. Foote, for compl’t. 
Filed June 19, 1884. L. 8. B. Sawyer, clerk, by F. D. Moncton, 
deputy clerk. 


17 At a stated term, to wit, the July term, A. D. 1884, of the 
circuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Monday, the 
22nd day of September, in the year of our Lord one thousand eight 
hundred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Sustaining Demurrer. 


MARTHA COLTON 
vs. >No. 3178. 
ELLEN M. Corton. ( 


This cause heretofore heard and submitted to the court for con- 
sideration and decision upon the demurrer herein having been duly 
considered, it is ordered that said demurrer be, and the same hereby 
is, sustained and the bill of complaint herein is dismissed. 

It is further ordered that a decree be filed and entered herein 
accordingly. 


18 Clerk’s Certificate. 


I hereby certify that the foregoing is a full, true, and correct copy 
of an original order made and entered in the above-entitled cause. 
Attest my band and the seal of said circuit court this 22 day of 
September, A. D. 1884. 
[Seal Cireuit Court. ] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
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19 Enrollment. 


United States Circuit Court, Ninth Circuit, District of California. 


MartTHA Cotton, Complainant, ) 
v8. 


> No. 3178. 
ELLEN M. Cotton, Respondent. ( 


The complainant filed her bill of complaint herein on the 11th 
day of December, 1883, which is hereto annexed. 

On the 19th day of June, 1884, a demurrer was filed herein, which 
is hereto annexed. 

On the 22d day of September, 1884, an order on said demurrer 
was made and entered herein, a certified copy of which order is 
hereto annexed. 

On the same day, to wit, September 22d, 1884, a final decree was 
filed and entered herein in the words and figures following, to wit: 


20 At a stated term, to wit,the July. term, A. D. 1884, of the cir- 
cult court of — America, of the ninth judicial circuit, in and for 
the district of California, held at the court-room, in the city and 
county of San Francisco, on Monday, the 22d day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Decree. 


Martrua CoLtTon \ 
vs. No. 3178. 
ELLEN M. Corton. } 


The court having sustained the demurrer of the respondent to the 
complainant’s bill of complaint herein and ordered that said bill 
be dismissed at complainant’s cost— 

Thereupon, upon consideration thereof, it is ordered, adjudged, 
and decreed that the complainant’s bill herein be, and the same 
hereby is, dismissed. 

And it is further ordered that said complainant pay said 
21 respondent her costs in this behalf expended, to be taxed. 
SAW YER, 
Circuit Judge. 


(Endorsed :) Filed and entered September 22, 1884. L. 8. B. 
Sawyer, clerk. 

22 Clerk’s Certificate. 

Whereupon said pleadings, certified copy of order, and final de- 
ereee are hereto annexed, said decree being duly signed, filed, and 
enrolled, pursuant to the practice of said circuit court. 

[Seal Circuit Court. } 
Attest, &e. L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


gy 
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(Endorsed :) Enrolled papers. Filed September 22,1884. L.S. 
5. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


23 Opinion. 
Circuit Court, District of California. 
ABIGAIL R. Cotton v. E_uten M. Corton. 


Will construed—Trusts—Recommendation and request.—The will 
of David D. Colton contains this provision: “I give and be- 
queath to my said wife, Ellen M. Colton, all my estate, real and 
personal, of which J shall die seized or possessed or entitled to. 
I recommend to her the care and protection of my mother and 
sister, and request her to make such gift and provision for them 
as in her judgment will be best.” Held, That this provision is 
not an absolute gift or bequest in trust for the mother and sister 
of the testator; that it is not an imperative command to make 
the provision for their support, but only a recommendation and 
request, leaving the matter to the judgment and discretion of 
his surviving wife. 

Trusts arising from precatory words in wills—The conditions neces- 
sary to raise a trust from words of recommendation and request 
in a will discussed. 

Rules for construction of wills under the civil code of California 
stated and applied. 


The opinion states the facts. 


W.W. & H.S. Foote and Grove L. Johnson, for the complainant; 
Crittenden Thornton and Stanley, Stoney & Hayes, for the de- 
fendant. 

SEPTEMBER 22, 1884. 
SAWYER, Circuit Judge : 

This is a bill in equity to establish a trust in favor of complainant 
in the estate of the late David D. Colton, deceased, in the hands of 
his devisee and legatee, Ellen M. Colton, and to obtain a decree 
against the defendant, requiring her to make a suitable provision 
out of the estate devised and bequeathed to defendant for the main- 
tenance of complainant. 

The will out of which the suit arises is as follows, to wit: “ I, 
David D. Colton, of San Francisco, make this my last will and 
testament. I declare that all of the estate of which I shall die pos- 
sessed is community property and was acquired since my marriage 
with my wife. I give and bequeath to my said wife, Ellen M. Col- 
ton, all of the estate, real and personal, of which I shall die seized 
or possessed or entitled to. I recommend to her the care and pro- 
tection of my mother and sister and request her to make such gift 
and provision for them as in her judgment will be best. I also re- 
quest my dear wife to make such provision for my daughter Helen, 
wife of Crittenden Thornton, and Carrie as she may in her love for 
them choose to exercise. I hereby appoint my said wife to be the 


10 MARTHA COLTON VS. ELLEN M. COLTON, 


executrix of this my last will and testament, and desire that no 
bonds be required of her for the performance of any of her duties as 
such executrix. J, authorize and empower her to sell, dispose of, 
and convey any and all of the estate of which I shall die seized and 
possessed, without obtaining the order of the probate court, or of 
any court, and upon such terms and in such manner, with or with- 
out notice, as to her shall seem best. If my said wife shall desire 
the assistance of any one in the settlement of my estate I hereby 
appoint my friend, 8. M. Wilson, of San Francisco, and my secre- 
tary, Charles E. Green, to be joined with her in the said executor- 
ship, and authorize her to call in either or both of the said gentle- 
men to be ker co-executors; and in case she shall so unite either or 
both of them with her the same provisions are hereby made appli- 
cable to them as I have before made for her in reference to bonds 
and duties and powers.” 

The question is, Does this will create a trust in favor of complain- 
ant? Do the recommendations and requests found in the will give 
an absolute legacy to the complainant out of the estate,and do they 
constitute an imperative command to make the provision, or is the 
matter left’ to the discretion of the surviving wife, as sole devisee 
and legatee, to act in the matter as her judgment and feelings shall 
dictate? It cannot be denied that the earlier English decisions, and 
a few of the earlier cases in this country, go a long way toward sus- 
taining the claim set up by the complainant. But later cases, both 
in England and the United States, considerably limit the construc- 
tion given by the earlier decisions to precatory words of a will, or 
words of request or recommendation, and some of them, especially 
in this country, fall little short of repudiating and altocether over- 
ruling the earlier cases. Says Story, on this subject. “In the in- 
terpretation of the language of wills also courts of equity have gone 
great lengths by creating implied or constructive trusts from mere 
recommendatory and precatory words of the testator.” 2 Story’s Eq. 
Jur., sec. 1068. 

After considering the English cases, he adds: “ The doctrine of 
thus construing expressions of recommendation, confidence, hope, 
wish, and desire into positive and peremptory commands is not a 
little difficult to be maintained upon sound principles of interpreta- 
tion of the actual intention of the testator. It can scarcely be pre- 
sumed that every testator should not clearly understand the differ- 
ence between such expressions and words of positive direction and 
command; and that,in using the one and omitting the other, he 
should not have a determinate end in view. It will be agreed on 
all sides that where the intention of the testator is to leave the 
whole subject, as a pure matter of discretion, to the good will and 
pleasure of the party enjoying his confidence and favor, and where 
his expressions of desire are intended as mere moral suggestions to 
excite and aid that discretion, but not absolutely to control or 
govern it, there the language cannot and ought not to be held to 
create a trust. Now, words of recommendation and other words 
precatory in their nature imply that very discretion, as contradis- 
tinguished from peremptory orders, and, therefore, ought to be so 
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construed, unless a different sense is irresistibly forced upon them 
by the context. Accordingly, in more modern times a strong dis- 
position has been indicated not to extend his doctrine of recom- 
mendatory trusts, but, as far as the authorities will allow, to give to 
the words of wills their natural and ordinary sense, unless it is clear 
that they are designed to be used in a peremptory sense.” 2 Story 
Kq., sec. 1070. 
The most favorable rule for complainant now recognized 
24 that can be deduced from the body of the English authorities 
is, doubtless, that stated by Lord Langdale in Knight v. 
Knight, 3 Beav., 173, where he said: “As a general rule, it has been 
laid down that where property has been given absolutely to any 
person, and the same person 18, by the giver, who has power to com- 
mand, been recommended or entreated or wished to dispose of that 
property in favor of another, the recommendation, entreaty, or wish 
should be held to create a trust—l1, if the words are so used that, 
upon the whole, they ought to be construed as imperative; 2, if the 
subject of the recommendation or wish be certain, and, 3, if the ob- 
jects or persons intended to have the benefit of the recommendation 
or wish be also certain.” See 44 Am. Dec., 372; note to Harrison v. 
Harrison’s Adm’r, 2 Grat., 1. On the contrary, in the language of 
Story: “ Wherever, therefore, the objects of the supposed recommend- 
atory trusts are not certain or definite; wherever the property to 
which it is to attach is not certain or definite; wherever a clear dis- 
cretion or choice to act or not to act is given ; wherever the prior dis- 
positions of the property import absolute and uncontrollable owner- 
ship; in all such cases courts of equity will not create a trust from 
words of this character.” 2 Story’s Eq. Jur., sec. 1070; see also 
Howard v. Carusi, 109 U. S., 733-"4, citing and recognizing the rule 
as stated by Story, and 2 Pomeroy’s Eq. Jur., sec. 1014 to 1017, where 
the subject is well discussed. 

Upon a careful consideration of the language of the will, giving 
the words their usual natural signification as they would, doubtless, 
be understood almost, if not quite, universally by ordinarily in- 
telligent English speaking people, without reference to any strained, 
artificial, or technical rules of construction, it appears to me that 
two, at least, if not three of these requisite conditions negatively 
stated are found in the will. The “ objects of the supposed recom- 
mendatory trusts” are, undoubtedly, “ certain and definite;” they 
are the mother and sister of the testator. But “the property to 
which it (the trust) is to attach is not certain or definite.” “ The 
subject of the recommendation or wish” is surely not “ certain.” 
No specific property or amount is indicated as the subject of the 
asserted legacy or trust. ‘The testator only “ requests” his general 
legatee and devisee “to make such gift and provision for them as In 
her judgment will be best,” apparently leaving the whole matter to 
her judgment and discretion. Howis the court to determine to what 
property or to what amount of money the trust is to attach? 
Neither the property nor the amount of money is indicated, and 
the testator has not left the matter to the judgment of the court to 
determine, but in express terms to the judgment of his surviving 
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wife—his sole devisee and legatee. The subject is, therefore, not 
certain or definite. The testator has neither indicated the particu- 
lar property nor the particular amount of money out of the million 
of dollars in value claimed to have been left to which the legacy 
of trust is to attach, nor has he indicated any rule by which the 
property or amount can be ascertained other than the judgment of 
his surviving wife, which judgment she appears to have exercised, 
for she made gifts from time to time in small sums, amounting in 
the aggregate to fifteen hundred dollars. Certainly the property 
or amount of money to which the trust, if any there be, is to 
attach—the subject of the recommendation or request or the sub- 
ject of the trust—conld not well be more uncertain or more iIn- 
definite. In the absence of words expressly creating a trust this 
indefiniteness and uncertainty constitute strong evidence that the 
testator did not intend to create a trust. In language quoted from 
10 Ves., 536: “And wherever the subject to be administered as 
trust property and the objects for whose benefit it is to be admin- 
istered are not to be found in the will not expressly creating a 
trust, the indefinite nature and quantum of the subject and the in- 
definite nature of the objects are always used by the court as evi- 
dence that the mind of the testator was not to create a trust, and 
the difficulty that would be imposed upon the court to say what 
should be so applied or to what objects has been the foundation 
of the argument that no trust was intended, or, as Lord Eldon ex- 
presses it in another case, Turn. & Russ., 159, ‘where a trust is 
to be raised, characterized by uncertainty, the very difficulty of 
doing it is an argument which goes, to a certain extent, towards in- 
ducing the court to say it is not sufficiently clear what the testator 
intended.’ See, also, Knight v. Boughton, 11 Clark & Finnel R., 548 ;” 
note to sec. 1070, Sto. Eq. Jur., p. 284-5. In the notes to Har- 
rison v. Harrison’s Adm’x, 2 Grat., 1, reported in 44 Am. Dec., 375, 
and in 2 Sto. Eq. Jur., sec. 1075, et seg., notes, the cases are cited 
illustrating certainty and uncertainty in a will, within the meaning 
of the condition of the rule adopted by the courts as to the subject 
of the recommendation or request, and, as it appears to me, few of 
those provisions held to be too uncertain to create a trust are more 
uncertain or indefinite than the provision in the will in question. 


And in the language of Lord Cottenham in Finden v. Stephens, 2 - 


Phil., 142, “ Words of recommendation are never construed as trusts 
unless the subject be certain.” 44 Am. Dec.,376. The will in ques- 
tion, therefore, fails in this condition of certainty as to the subject 
essential to the creation of a trust by precatory words, even under 
the English rule, most favorable to such trusts now recognized. 
Again, under that branch of the rule stated by Story, that wherever 
“the prior dispositions of the property import absolute uncon- 
trollable ownership, courts of equity will not create a trust from 
words of this character,’ 2 Sto. Eq. Jr., sec. 1070, this will 1s de- 
ficient in this one of the elements from which the intention to 
create a trust can be inferred. No language can more clearly and 
unmistakably “ dispose of property” absolutely or “ import abso- 
lute uncontrollable ownership” in the devisee or legatee than the 
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language of this will making “ the prior disposition of the property 
of the testator,” which is, “I give and bequeath to my said wife, 
Ellen M. Colton, all of the estate, real and personal, of which I shall 

die seized or possessed or entitled to.” And further on in his 
25 will, the testator adds: “ I authorize and empower her to sell, 

dispose of, and convey any and all of the estate of which | 
shall die seized and possessed, without obtaining the order of the 
probate court or of any court, and upon such terms and in such man- 
ner, without or without notice, as to her shall seem best.” If this 
language of gift and devise and this power to dispose of and control 
does not constitute “a prior disposition of the property,” which 
“imports absolute and uncontrollable ownership,” then I am at a 
loss to know what would express that idea or effect such a purpose. 
In this respect, also, the will is deficient in one of the elements sug- 
gested by Story as necessary to create a trust from mere precatory 
words or words of recommendation, or expressing a desire. 

Again, are the-words considered by themselves “so used as upon 
the whole they ought to be construed as imperative,” or is there “a 
clear discretion or choice to act or not to act” given, irrespective of 
other elements to be considered. The language, and all the lan- 
guage, to be considered on this point is, “ 1 recommend to her the 
care and proiection of my mother and sister, and request her to 
make such gift and provision for them as in her judgment will be 
best ;” or, in effect, 1 do not myself make any gift or any provision 
for them according to my judgment or determine how much they 
ought to have, but I recommend them “to her care and protection,” 
and I “ request her to make such gift and provision for them as in 
her judgment will be best.” : 

sy the express terms of the civil code of California “a will is to 
be construed according to the intention of the testator, and the “ tes- 
tator’s intention is to be ascertained from the words of the will, taking 
into view the circumstances under which it is made, exclusive of his 
oral declarations.” “All parts of the will are to be construed in rela- 
tion to each other, and so as if possible to form a consistent whole.” 
A clear and distinct devise or bequest cannot be affected * * * 
by any other words not equally clear and distinct, or by inference 
orargument * * * from other parts of the will.” “ The words 
of a will are to be taken in their ordinary and grammatical sense, 
unless a clear intention to use them in another sense can be collected 
and that other can be ascertained.” Civil Code, sections 1317-18, 
1321-’2, 1524. It seems to me that under these rules it is impossible 
to hold it to have been the intention of the testator himself to give 
absolutely any portion of his estate to be held in trust for complain- 
ant. The language is plain and readily understood, taking the words 
in their ordinary and grammatical sense. The testator manifestly 
appreciated the difference, which every one must recognize, between 
words of absolute devise or bequest and mere words of recommen- 
dation or request. ‘To construe these latter words of recommenda- 
tion and request as meaning precisely the same thing as words of 
absolute request would be to give them a meaning entirely different 
from the sense in which they are ordinarily used and ordinarily 
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understood. The “clear and distinct” prior absolute “ devise and 
bequest” to the defendant of all his estate,in language which it is 
impossible to misunderstand, would be materially “affected” by 
converting an indefinite and unascertainable part of the absolute 
estate given to defendant into a trust, by “ words not equally clear 
and distinct,” “ by inference or argument from other parts of the 
will,” contrary to the rule expressly laid down by the code. Had 
the testator intended to give any part of his estate absolutely in 
trust for the complainant he would certainly have so stated, and 
would have declared what part or how much money he intended to 
set apart for her. He would have made the extent of his bequest 
“clear and distinct”—as clear and distinct as the devise to the de- 
fendant—and not left it to the sole judgment of the defendant to 
determine the amount or character or value of the bequest or the 
extent of his bounty. 
The language of the will cited seems to be plain and intelligible. 
It is not the language of gift or devise or the language of command. 
It is clearly language of recommendation and request, leaving the 
matter to the discretion and judgment of his surviving wife to carry 
out his suggestion or not, or to such extent as seems to her best, 
according to the dictates of her own discretion and judgment. Such 
is the plain import of the words as they would ordinarily be under- 
stood when taken by themselves and considered by the great mass of 
English-speaking people without reference to strained, artificial, or 
technical rules of construction. They are, as it seems to me,so plain 
to the common mind as not to need interpretation. But when we 
come to call in other elements recognized by the rules of construc- 
tion heretofore adopted by the courts for the purpose of aiding in 
converting the recommendation and request into a command or gift 
we still find that all these elements except one—the certainty as to 
the objects—are wanting. The testator manifestly understood the 
force of language. He knew well what language to use to express 
his intention to make a divise or bequest. There is no uncertain 
sound in “I give and bequeath to my wife, Ellen M. Colton, all of 
the estate, real and personal, of which I shall die seized or possessed.” 
If he had intended to make a gift, bequest, or devise to his mother 
and sister he certainly knew in what language to express that intent, 
and he would have said so,and how much. He has expressed, in 
specific language, no intention to give to them directly or to any one 
in trust for them any portion of his estate, or if any portion what 
particular portion or how much. He has simply used words of 
recommendation and request to his sole devisee and legatee, and left 
the whole matter, in express terms, to her judgment. This is the 
plain natural meaning of his language when taken by itself or when 
considered in connection with all the other language of the will. 
When we consider the concise, clear, and specific language of this 
brief will, in all of its other parts, it seems impossible that the tes- 
tator should have used words of mere recommendation and request 
to his wife, committing the whole matter as to the gift and 
26 provisions for them, in express terms, to her judgment; that 
he should have requested her to make the gift when he in- 
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tended to make a gift, legacy, or devise to them himself, when he 
intended to command. 

It is urged on the part of the claimant that in this class of cases a 
wish expressed or a simple request to the devoted and obedient wife 
is equivalent toa command. This, when voluntarily recognized as 
an obligation by the wife in the affairs of married life, may be a very 
proper and salutary principle and practice in marital polity and 
domestic etiquette, but it is too romantic ; too largely deficient in the 
sanctions of the obligations of positive law ; too loose and uncertain 
to be adopted by the courts as a rule of law by which large estates 
are to be distributed in opposition to the plain, ordinary, actual 
matter-of-fact sense of the words of a will. As to myself I fully con- 
cur with Vice-Chancellor Hart, in his observations in Sale v. Moore, 
1 Sim., 540, “ That the first case that construed words of recommen- 
dation into a command made a will for the testator, for every one 
knows the distinction between them.” He further adds that “ the 
current authorities of late years has been against converting the 
legatee into a trustee.” See 44 Am. Dee., 378, note. In my Judg- 
ment, to hold that the precatory words and words of recommendation 
found in the will of the late General Colton creates an indefinite 
trust in an unascertained and uncertain quantum of the estate of the 
deceased in the hands of Mrs. Colton for the benefit of the mother 
and sister of the testator would be to make a will for the deceased, 
and not to execute the will made by him. 

An argument is sought to be derived in fayor of a construction 
creating a trust from the last two clauses in the will relating to co- 
executors. In case the executrix should desire assistance in the 
execution of the will the testator provisionally appoints two other 
gentlemen as exeutors, and authorizes the executrix to associate 
either one or both as co-executor or co-executors, “and in case she 
shall so unite either or both with her the same provisions are hereby 
made applicable to them, as I have before made for her, in reference 
to bonds and duties and powers.” It is argued that under this pro- 
vision the recommendation and request as to care and provision for 
the testator’s mother and sister would impose the same trust on them 
as is imposed upon Mrs. Colton, and that certainly as to them the 
request is equivalent to a command, and being so as to them they 
must have the same construction with respect to Mrs. Colton; but 
the character of Mrs. Colton, as executrix and as devisee and legatee, 
are wholly different and distinct. ‘These words of recommendation 
~ and request were addressed to her as the wife of the testator and his 
devisee and legatee, and not as the executrix of his will, as owner 
and not administratrix of his estate. She has performed all her 
trusts as executrix; the estate has been settled and distributed to her 
as devisee and legatee, and she has been discharged from her trust 
as executrix. So it appears from the bill. 

This suit is brought against her to enforce a trust vested in her as 
legatee for the benefit of the complainant and not against her in her 
representative character as executrix. So‘the closing passage of the 
will, making the same provision applicable to her co-executor or co- 
executors, in the contingency provided for, “ as | have before made 
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for her in reference to bonds and duties and powers,” has sole refer- 
ence to the bonds waived and to the “ duties and powers” conferred 
on her as executrix. It confers no rights or powers or duties upon 
these co-executors in the character of devisees or legatees, and no ar- 
gument can be derived from this passage to support the creation by 
the court of a trust. 

Upon the views thus taken upon the construction of the will it is 
unnecessary to notice the other points argued under the demurrer. 
The demurrer is sustained, and, as the whole case depends upon the 
construction of the will, no amendment can be made to the bill that 
will obviate the objection taken by the demurrer. The bill must 
therefore be dismissed, and it is so ordered. 


Martua Corton v. ELLEN M. Corton. 
SEPTEMBER 22, 1884. 
Bill dismissed on authority of Colton v. Colton, ante. 
W. W. & H.S. Foote and Grove L. Johnson, for the complainant ; 


Crittenden, Thornton and Stanley, Stoney & Hayes, for the de- 
fendant. 


SAWYER, Circuit Judge: 

This is a bill in equity, seeking a decree declaring and enforcing 
a trust in favor of the sister of the late David D. Colton, deceased, 
claimed to arise out of the same clause of the will, considered i in the 
preceding case of Abigail R. Colton v. Ellen M. Colton. The same 
construction must, of course, be given to the clause of this case as 
was adopted in the other. For reasons in that case stated the de- 
murrer to the bill must be sustained and the bill dismissed, and it 
is so ordered. 


Endorsed: Read in open court September 22, 1884. L.S. B. Saw- 
yer, clerk. 


27 Atastated term, to wit, the July term, A. D.1884, ofthe circuit 
court ofthe United States of America, ofthe ninth judicial circuit, 
in and for the district of California, held at the court-room, in the 
city and county of San Francisco, on Wednesday, the 29th day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge; the Hon- 
orable George M. Sabin, U. 8. district judge, of Nevada. 


Order Allowing an Appeal. 
MARTHA COLTON 


V3. No. 3 ] 78. 


ELLEN M. Corton. 


On motion of W. W. Foote, Esq., of counsel for the complainant 
herein, it is ordered that an appeal from the decree filed and | 


MARTHA COLTON VS. ELLEN M. COLTON. 17 


28 entered herein on the 22d day of September, A. D. 1884, being 

a day in the July term, A. D. 1884, of said circuit court, to 
the Supreme Court of the United States be, and the same hereby is, 
allowed, and that a certified transcript of the pleadings, depositions, 
evidence, stipulations, and proceedings be forthwith transmitted to 
the Supreme Court of the United States upon the appellant giving 
a bond in the sum of five hundred dollars. 


29 sond on Appeal. 
In the Supreme Court of the United States. 
Martrua Cotton, Appellant, vs. ELLen M. Corton, Appellee. 


Know all men by these presents that we, I’. A. Hassey and Hol- 
land Smith, are held and firmly bound unto Ellen M. Colton, the 
above-named appellee, in the sum of five hundred dollars, gold coin 
of the United States of America, to be paid to said Ellen M. Colton, 
her heirs, executors, or administrators; to which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally,and our and each of our heirs,executors, and adminis- 
trators, firmly by these presents. 

In witness whereof we have hereunto set our hands and 
30 affixed our seals this 22d day of November, 1884. 

The condition of this obligation is such that whereas the 
above-named Martha Colton has taken an appeal to the Supreme 
Court of the United States to reverse the decree rendered by the 
circuit court of the United States of America, of the ninth judicial 
circuit, in and for the district of California, in the cause entitled 
Martha Colton against Ellen M. Colton (No. 3178), which said decree 
was filed and entered of record on the twenty-second day of Septem- 
ber, A. D. 1884: 

Now, therefore, if the above-named Martha Colton shall prosecute 
her said appeal to effect and answer all costs if she shall fail to 
make good her plea, then this obligation shall be void ; otherwise 
to remain in full force and virtue. 

F’. A. HASSEY. SEAL. 
HOLLAND SMITH. ‘a, 


Signed, sealed, and delivered in presence of— 


L. S. B. SAWYER. 


3l Unirep Staves oF AMERICA, |... 
District of California, pe 


F. A. Hassey and Holland Smith, being duly sworn, each for him- 
self says that he is a householder within the district aforesaid, and 
that he is worth the sum of five thousand dollars in gold coin of the 
United States of America, exclusive of property exempt from execu- 
tion and over and above all his just debts and liabilities. 

: F. A. HASSEY. 
HOLLAND SMITH. 


18 MARTHA COLTON .VS. ELLEN M. COLTON. 


Subscribed and sworn to before me this 22d day of November, 
‘ 1884. 
L. S. B. SAWYER, 
Com’y U.S. Cir’t Court Dist. Cal. 


Endorsed: The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. (Signed) Lorenzo Saw- 
yer, U.S. circuit judge 9th judicial circuit. Filed Nov’r 22, 1884. 
L. S. B. Sawyer, clerk. 


32 In the Cireuit Court of the United States for the District 
of California. 


MARTHA COLTON 
| vs. No. 3178. 
if Exvten M. CoLton 


1, L. 8. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing thirty- 
one written and printed pages, numbered from 1 to 31, inclusive, to 
: be a full, true, and correct copy of the record and of all proceedings 
| in the above and therein entitled cause, and that the same together 
constitute the transcript on appeal to the Supreme Court of the 
United States in said cause. 


aati dtl  e 
. 


a Attest my hand and seal of said circuit court this 2d day of April, 
4 A. D. 18885. 


[Seal of the Circuit Court, District of Cala.] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


a | 33 UnITED STATES OF AMERICA, 88 : 


To Ellen M. Colton, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to an order allowing an appeal from the ) 
final decree of the circuit court of the United States of America in - 
and for the district of California, wherein Martha Colton is appellant 
and you are appellee, to show cause, if any there be, why the said 
decree in the said cause mentioned should be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawver, judge of the circuit court 
of the United States for the district of California, this 22d day of 
November, A. D. 1884, and of the Independence of the United 
States the one hundred and ninth. 


[Seal of the Circuit Court, District of Cala. ] 
LORENZO SAWYER, 
Circuit Judge. 
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o4 [Endorsed :] No. 3178. Inthe Supreme Court of the United 

States. Martha Colton,appellant, vs. Ellen M. Colton, appellee. 
Citation. Filed April 1, 1875. L.S. B. Sawyer, clerk U.S. circuit 
court, district of California, by F. D. Moncton, deputy clerk. 


Service of a copy of the within citation is hereby acknowledged 
this 31st day of March, 1884. 
STANLEY, STONEY & HAYES, 
Att’ys for Appellee. 
CRITTENDEN THORNTON, 
Solicitor for Appellee. 


Endorsed on cover: California C. C. U. S. No. 228. Martha 
Colton, appellant, vs. Ellen M. Colton. Filed May 22d, 1885. 
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1 Bill of Complaint. 


In the Circuit Court of the United States in and for the District of 
California. In Equity. 


ABIGAIL R. Cotton, Complainant, 


v8. 
ELLEN M. Corton, Defendant. 


To the honorable the judges of the circuit court of the United States 
in and for the district of California: 

Abigail R. Colton, of the city of New York, in the State of New York, 
a citizen of said State, brings this bill against Ellen M. Colton, a cit- 
izen of the State of California, residing in San Francisco, in said State 
of California. 

And thereupon your oratrix complains and says that on the 11th 
day of June, 1829, at Sangerville, in the State of Maine, she inter- 
married with Isaac W. Colton; that on or about the seventeenth 
day of July, 1831, there was born to her, the issue of the said mar- 

riage, a son, David D. Colton, and that on or about the 30th 
2 day of January, 1844, there was born to her, also the issue 
of the said marriage, a daughter, Martha Colton. 

And your oratrix further shows that her said husband, the said 
Isaac W. Colton, departed this life on or about the 18th day of 
November, 1875, at the city of New York, where he then resided. 

And your oratrix further shows that on or about the first day of 
March, 1854, the said David D. Colton, the son of your oratrix, 
intermarried with defendant in this cause, and that the said 
David D. Colton departed this life at the city and county of San 
Francisco, in the State of California, on the ninth day of October, 
A. D. 1878. 

And your oratrix further shows that on the eighth day of October, 
A. D. 1878, the said David D. Colton made and executed in due form 
his last will and testament, a copy of which is hereunto annexed 
and marked “ Exhibit A,” and your oratrix prays that the same may 
form and be taken as a part of this bill. 

And your oratrix further shows that, as she is informed and be- 
lieves, on or about the twenty-ninth day of October, A. D. 1878, the 
defendant duly filed the said last will and testament of the said 
David D. Colton in the then probate court in and for the city and 
county of San Francisco, State of California, and thereafter such 

proceedings were duly had in said probate court that on or 
3 about the eleventh day of November, A. D. 1878, an order of 

said probate court was duly made and entered appointing 
the defendant executrix of the said last will and testament, and 
thereupon the defendant duly qualified as such executrix and let- 
ters testamentary upon the said last will and testament were duly 
granted and issued to her, the said defendant, and the said defend- 
ant thereupon entered upon and thereafter continued to discharge 
the duties as such executrix until about the eighteenth day of De- 
cember, A. D. 1879, when, by an order or decree of said probate 
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court, then and there duly made and entered, the whole estate, real 
and personal, of the said David D. Colton then remaining was 
distributed to the said defendant and she was discharged from any 
further duties as such executrix. | 

And your oratrix further shows that the said estate of the said 
David D. Colton, so at aforesaid distributed to the defendant, was 
and is of great value, as your oratrix is informed and believes, of 
about one million dollars, and, as your oratrix is informed and be- 
lieves, is growing and increasing in value. 

And your oratrix further shows that the said defendant has, 

although often demanded, utterly failed, neglected, and re- 
+ fused to make to or for your oratrix any gift or provision what- 

ever from the estate of your oratrix’ son, the said David D. 
Colton, except as hereinafter mentioned, that is to say: On or about 
March Ist, 1880, the defendant sent to your oratrix the sum of fifty 
dollars; and thereafter, at divers times, and at various intervals be- 
tween the day last named and about the first day of January, 1881, 
the defendant sent to your oratrix about five other sums of fifty 
dollars each, amounting in the whole, as above given to your oratrix, 
to the sum of about three hundred dollars; and in or about the 
month of February, 1881, the defendant sent to your oratrix the 
further sum of six hundred dollars; and in or about November, 
1882, she gave to your oratrix the further sum of six hundred dol- 
lars; the whole given as aforesaid, since the death of the said David 
D. Colton amounting altogether to the sum of about fifteen hundred 
dollars only. 

And your oratrix further shows that on or about the 20th day of 
October, 1883, your oratrix made, signed, and caused to be served upon 
the defendant, at the said city and county of San Francisco, State of 
California, a demand that she execute the terms and directions of 
the last will and testament of the said David D. Colton, and that 

from his said estate, so as aforesaid distributed to the defend- 
5 ant, she make a suitable provision for your oratrix,a copy of 

which said demand is annexed to this bill as “Exhibit B,” 
and which said exhibit your oratrix prays may be taken to form a 
part of this bill. 

But so it is, may it please your honors, that the defendant, not- 
withstanding the said demand, has failed, neglected, and refused, 
and still fails, neglects, and refuses, to make a suitable or any pro- 
vision whatever for your oratrix. 

Your oratrix further shows that she is now in the seventy-fifth 
vear of her age, and that for many years prior to the death of her 
husband, the said Isaac W. Colton, she was in feeble health and ever 
since that event she has been an invalid and endured much sickness 
and suffering and has required much medical attendance and the 
almost constant nursing and care of her said daughter, Martha 
Colton, who has always resided with her, until the present time. 

That your oratrix is not the owner of and has no interestin any 
real estate, or chattels real, except a one-half lot in Greenwood 
cemetery, near the city of New York, where her said husband is 
buried, and that besides her wearing apparel your oratrix has no 
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personal property whatever except the sum of $15,000, which 
6 she has had loaried out upon interest ever since, on or about, 

March Ist, 1877, from which time, the possession and loaning 
out of the said sum of $15,000 by your oratrix were well known to 
the said David D. Colton, down to and at the time of his making 
his last will and testament. 

And your oratrix further shows that her entire income ever since 
the death of her son, the said David D. Colton, bas consisted solely 
of the interest moneys arising from the loan of the aforesaid fifteen 
thousand dollars, and the aforesaid several sums of money given 
by the defendant to your oratrix as aforesaid; and ever since in 
November, 1882, her income has consisted and does still consist 
solely of said interest moneys alone. 

And your oratrix further shows, that at the time of the death of 
the said David D. Colton, his sister, the said Martha Colton, was not 
and is not now the owner of any real estate or property, nor has she 
any income whatever, and your oratrix has, therefore, ever since the 
death of the said Martha’s father provided and still provides her, the 
said Martha, support and maintainance. 

That by your reason of your oratrix’ very limited income afore- 
said, and notwithstanding great economy in her living and expenses 

and the denying herself much that would conduce to 
7 her health and comfort, your oratrix is in very straighténed 
circumstances. 

To the end, therefore, that the said defendant may be compelled 
to execute the terms and directions of the said last will and testa- 
ment of the said David D. Colton, and to make your oratrix a suit- 
able provision from the said estate of the said David D. Colton in 
such amount and in’'such manner ‘as to your honors shall seem 
seem meet and proper in the premises: 

May it please your honors to grant unto your oratrix your writ 
of subpeena, directed to the said Ellen M. Colton, commanding 
her to appear and answer this bill of complaint, and to do and re- 
receive what by your honors shall seem meet. 

‘ABIGAIL R. COLTON. 
W. W. FOOTE, 
Solicitor for Complainant. 

W. W. FOOTE, 

Of Counsel for Complainant. 


8 State or New YorRK \ oa 
City and County of New York, | ~° 


Abigail R. Colton, the complainant in the above-entitled bill, being 
duly sworn, doth depose and say that she has read the foregoing bill 
of complaint and knows the contents thereof, and that the same is 
true, except as to the matters which are therein stated on her infor- 
mation and belief, and as to those matters she believes it to be true. 

ABIGAIL R. COLTON. 


Sworn to before me this 20th day of November, 1883. 
[ NOTARIAL SEAL. | H. P. ALLEN, | 
Notary Public, N. Y.,.C’y. 
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9 “ ExHisit A.” 


I, David D. Colton, of San Francisco, make this my last will and 
testament. I declare that all of the estate of which I shall die 
possessed is community property and was acquired since my mar- 
riage with my wife. I give and bequeath to my said wife, Ellen M. 
Colton, all of the estate, real and personal, of w hich I shall die siezed, 
possessed, or entitled to. [I recommend to her the care and protection 
of my mother and sister, and request her to make such gift and pro- 
vision for them as in her judgment will be best. I also request my 
dear wife to make such provision for my daughter Helen, wife of Crit- 
tenden Thornton, and Carrie as she may in her love for them choose 
to exercise. I hereby appoint my said wife to be the executrix of this 
my last will and testament, and desire that no bonds be required of 
her for the performance of any of her duties as such executrix. 

I authorize and empower her to sell, dispose, and convey any 
aud of all of the estate of which I shall die siezed or possessed, with- 
out obtaining the order of the probate court or of any court, and 
upon such terms and in such manner, with or without notice, as to 
her shall seem best. If my said wife shall desire the assistance of 

any one in the settlement of my estate, I hereby =. my 
10 friend S. M. Wilson, of San Francisco, and my secretary, 

Charles E. Green, of San Francisco, to be joined with her in 
the said executorship, and authorize her to call in either or both of 
the said gentlemen to be her co-executors; and in case she shall so 
unite either or both of them with her the same provisions are hereby 
made applicable to them as I have before made for her in reference 
to bonds and duties and powers. 

San Francisco, October 8th, 1878. 

DAVID D. COLTON. 

Witness : 

L. C. LANE 

652 Mission St., San Francisco. 
RALPH C. HARRISON, 

919 Pine St., San Francisco. 


The above and foregoing instrument of two pages was on this 8th 
day of October, A. D. 1878, signed by the therein-named David D. 
Colton in our presence, and was by him at the time of signing the 
same declared to be his last will and testament, and thereupon, and 
after he had so signed and declared the same, we, in his presence 
and in the presence of each other and at his request, signed our 
name- thereto as witnesses. 

San Francisco, October 8th, 1878. 

1] L. C. LANE, 
652 Mission St., San Fracisco. 
RALPH C. HARRISON, 
919 Pine St., San Francisco. 
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“ EXHIBIT B.” 


New York, September 29, 1883. 
To Mrs. Ellen M. Colton, San Francisco, Cal.: 

By the last will and testament of my son, the late David D. 
Colton, and which said last will and testament bears date the Sth 
day of October, 1878, the legal title of all the estate, both real and 
personal, of w hich my said son died siezed or possessed, or en- 
titled to, was vested in you for the uses and purposes in the said last will 
and testament expressed, and you were appointed executrix of said 
last will and testament. 

In the said last will and testament are contained these words: “ I 
recommend to her the care and protection of my mother and sister, 
and request her to make such gift and provision for them as in her 
judgment will be best.” 

My son, the said David D. Colton, died at the city and county 
12 of San Francisco, in the State of California, on the 9th day of 
October, 1878. 

On or about the 29th day of October, 1878, you duly filed the 
said last will and testament in the then probate court in and for 
the city and county of San Francisco, State of California, and 
thereafter such proceedings were duly had in said probate court 
that on or about the llth day of November, 1878, an order of 
said court was duly made and entered appointing you ex- 
ecutrix of said last will and testament, and thereupon you duly 
qualified as such executrix, and letters testamentary upon the said 
last will and testament were duly granted and issued to you, and 
thereupon you entered upon and thereafter you continued the dis- 
charge of your duties as such executrix until about the 18th day of 
December, 1879, when, by an order or decree of said probate court, 
then and there duly made and entered, the whole estate, real and 
personal, of the said David D. Colton, deceased, then remaining was 
distributed to you and you were discharged from any further duties 
as such executrix. 

It is now over three years since the said estate came in your pos- 

session, yet you have utterly failed and neglected to make a 
13 suitable or any provision for me, the mother of the said de- 
ceased. 

I now therefore demand that you do forthwith execute the terms 
and directions of my said son’s last will and testament, and that 
from his said estate you do make a suitable provision for me, his 
mother. 


ABIGAIL R. COLTON. 


[Endorsed:] Filed Dec’r 11,1883. L.S. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. 
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14 Demurrer. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cult and District of California. 
ABIGAIL R. Cotton, Complainant, 
v8. 
ELLEN M. Corton, Defendant. 

The defendant, Ellen M. Colton, by protestation, not confessing 
all or any of the matters and things in the said complainant’s bill 
contained to be true in such manner and form as the same are 
therein set forth and alleged, does demur to the said bill, and for 
cause of demurrer shows: 

First. That the said complainant hath not by her said bill made 
such a case as entitles the said complainant to any relief in this 
court. Avouching any of the matters therein complained of, in this, 
that no estate, trust, or interest exists in favor of said complainant 
or arises In her favor out of the said last will and testament in her 
bill set forth or any matter, legacy, or devise therein contained. 

Second. That this court hath no jurisdiction of the matters 
15 and things set forth in said complainant’s bill, nor hath it 
jurisdiction to consider the same or to grant the relief prayed 

for or any relief whatever. 

Third. That neither this court nor any other court whatever hath 
jurisdiction to hear and determine the matters and things set forth 
in complainant’s said bill or to grant the relief therein prayed or 
any other relief whatever. 

Fourth. That it appears on the face of said complainant’s bill that 
if any cause of action whatever exists by reason of the matters and 
things in said bill set forth that such cause of action is founded upon 
a stale equity and claim. | 

Fifth. That it appears on the face of complainart’s said bill that 
the said cause of action therein set forth, if any such exists, accrued 
more than four years before the commencement of this action, and 
that the same is barred upon the principle which courts of equity 
follow in analogy to the statute of limitation at law. 

Sixth. That it appears upon the face of said complainant’s bill that 

the said pretended cause of action therein set forth accrued 
16 more than four years before the filing of her said bill. 
Seventh. That it appears on the face of complainant’s said 
bill that the matters and things therein sought to be enquired of and 
determined have long since been enquired into and determined 
against the said complainant by the probate court of the city and 
county of San Francisco, State of California. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto, and prays 
the judgment of this honorable court whether she shall be compelled 
to make any further and other answer to the said bill; and. she 
humbly prays to be dismissed from hence with her reasonable costs 
in this behalf sustained. 

CRITTENDEN THORNTON, 
Solicitor for Defendant, Ellen M. Colton. 


«=e 
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I hereby certify that the foregoing demurrer is, in my opinion, 
well founded. in point of law. , 
THOMAS P. STONEY, 
Counsel for Defendant, Ellen M. Colton. 
STANLEY, STONEY & HAYES, Of Counsel. 


17 STATE OF CALIFORNIA, - 
"he ¥ . ¥ ’ . ? BS. 
City and County of San Franciseo, | 


Ellen M. Colton, the above-named defendant, being duly sworn, 
on her oath doth say that the foregoing demurrer is not interposed 
for delay. 


Subscribed and sworn to before me this — day of June, 1884. 


The affidavit of the defendant to this demurrer is hereby waived. 
June, 4 1884. 
W. W. FOOTE, 
For Compl't. 


(Endorsed :) Service of a copy of the within demurrer is hereby 
admitted this 4th day of June, 1884. W. W. Foote, for compl't. 
Filed June 19, 1884. L. 8. B. Sawyer, clerk, by F. D. Moncton, 
deputy clerk. 


18 At a stated term, to wit, the July term, A. D. 1884, of the 
circuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Monday, the 
22nd day of September, in the year of our Lord one thousand eight 
hundred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Sustaining Demurrer, &e. 


MARTHA COLTON ) 

vs. >No. 3179. 

ELLEN M. Corton. { 

This cause heretofore heard and submitted to the court for con- 

sideration and decision upon the demurrer herein having been duly 

considered, it is ordered that said demurrer be, and the same hereby 
is, sustained and the bill of complaint herein is dismissed. 

It is further ordered that a decree be filed and entered herein 

accordingly. 


19 Endorsed. 


I hereby certify that the foregoing is a full, true, and correct copy 
of an original order made and entered in the above-entitled cause. 
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Attest my hand and the seal of said circuit court this 22 day of 
September, A. D. 1884. 
[Seal Circuit Court. ] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


20 : Enrollment. 
United States Circuit Court, Ninth Circuit, District of California. 


ABIGAIL R. Cotton, Complainant, 
. No. 3179. 
ELLen M. Corton, Respondent. 


The complainant filed her bill of complaint herein on the 11th 
day of December, 1883, which is hereto annexed. 

On the 19th day of June, 1884, a demurrer was filed herein, which 
is hereto annexed. 

On the 22d day of September, 1884, an order on said demurrer 
was made and entered herein, a certified copy of which order is 
hereto annexed. 

On the same day, to wit, September 22d, 1884, a final decree was 
filed and entered herein in the words and figures following, to wit: 


21 At a stated term, to wit,the July term, A. D. 1884, of the cir- 
cuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Monday, the 22d 
day of September, in the year of our Lord one thousand eight 
hundred and eighty-four. 3 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Decree. 


ABIGAIL R. CoLton ) 
vs. . No. 3179. 
ELtLeN M. Coron. 


The court having sustained the demurrer of the respondent to the 
complainant’s bill of complaint herein and ordered that said bill 
be dismissed at complainant’s cost— 

Thereupon, upon consideration thereof, it is ordered, adjudged, 
and decreed that the complainant’s bill herein be, and the same 
hereby is, dismissed. 

And it is further ordered that said complainant pay said 
respondent her costs in this behalf expended, to be taxed. 

SAW YER, 
Circuit Judge. 


(Endorsed :) Filed and entered September 22, 1884. L. 8S. B. 
Sawyer, clerk. 
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22 Clerk’s ¢ ertificate. 


Whereupon said pleadings, certified copy of order, and final de- 
creee are hereto annexed, said decree being duly signed, filed, and 
enrolled, pursuant to the practice of said circuit court. 

[Seal Circuit Court. ] 
Attest, &e. L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed :) Enrolled papers. Filed September 22, 1884. L.S8. 
B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


23 Opinion. 
Circuit Court, District of California. 
ABIGAIL R. Cotton v. ELLEN M. Corron. 


SEPTEMBER 22, 1884. 

Will construed—Trusts—Recommendation and request.—The will 
of David D. Colton contains this provision: “I give and be- 
queath to my said wife, Ellen M. Colton, all my estate, real and 
personal, of which I shall die seized or possessed or entitled to. 
I recommend to her the care and protection of my mother and 
sister, and request her to make such gift and provision for them 
as in her judgment will be best.” Held, That this provision is 
not an absolute gift or bequest in trust for the mother and sister 
of the testator; that it is not an imperative command to make 
the provision for their support, but only a reeommendation and 
request, leaving the matter to the judgment and discretion of 
his surviving wife. 

Trusts arising from precatory words in wills—The conditions neces- 
sary to raise a trust from words of recommendation and request 
in a will discussed. 

Rules for construction of wills under the civil code of California 
stated and applied. 


The opinion states the facts. 


W.W. & H.S. Foote and Grove L. Johnson, for the complainant ; 
Crittenden Thornton and Stanley, Stoney & Hayes, for the de- 
fendant. 

SawYeER, Circuit Judge: 

This is a bill in equity to establish a trust in favor of complainant 
in the estate of the late David D. Colton, deceased, in the hands of 
his devisee and legatee, Ellen M. Colton, and to obtain a decree 
against the defendant, requiring her to make a suitable provision 
out of the estate devised and bequeathed to defendant for the main- 
tenance of complainant. 

The will out of which the suit arises is as follows, to wit: “ I, 
David D. Colton, of San Francisco, make this my last will and 
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testament. 1 declare that all of the estate of which I shall die pos- 
sessed is community property and was acquired since my marriage 
with my wife. I give and bequeath to my said wife, Ellen M. Col- 
ton, all of the estate, real and personal, of which I shall die seized 
or possessed or entitled to. I recommend to her the care and pro- 
tection of my mother and sister and request her to make such gift 
and provision for them as in her judgment will be best. I also re- 
quest my dear wife to make such provision for my daughter Helen, 
wife of Crittenden Thornton, and Carrie as she may in her love for 
them choose to exercise. I hereby appoint my said wife to be the 
executrix of this my last will and testament, and desire that no 
bonds be required of her for the performance of any of her duties as 
such executrix. I authorize and empower her to sell, dispose of, 
and convey any and all of the estate of which I shall die seized and 
possessed, without obtaining the erder of the probate court, or of 
any court, and upon such terms and in such manner, with or with- 
out notice, as to her shall seem best. If my said wife shall desire 
the assistance of any’ one in the settlement of my estate I hereby 
appoint my friend, 8S. M. Wilson, of San Francisco, and my secre- 
tary, Charles E. Green, to be joined with her in the said executor- 
ship, and authorize her to call in either or both of the said gentle- 
men to be ker co-executors; and in case she shall so unite either or 
both of them with her the same provisions are hereby made appli- 
cable to them as | have before made for her in reference to bonds 
and duties and powers.” 

The question is, Does this will create a trust in favor of complain- 
ant? Do the recommendations and requests found in the will give 
an absolute legacy to the complainant out of the estate,and do they 
constitute an imperative command to make the provision, or is the 
matter left to the discretion of the surviving wife, as sole devisee 
and legatee, to act in the matter as her judgment and feelings shall 
dictate? It cannot be denied that the earlier English decisions, and 
a few of the earlier cases in this country, go a long way toward sus- 
taining the claim set up by the complainant. But later cases, both 
in England and the United States, considerably limit the construc- 
tion given by the earlier decisions to precatory words of a will, or 
words of request or recommendation, and some of them, especially 
in this country, fall little short of repudiating and altogether over- 
ruling the earlier cases. Says Story, on this subject: “In the in- 
terpretation of the language of wills also courts of equity have gone 
great lengths by creating implied or constructive trusts from mere 
recommendatory and precatory words of the testator.” 2 Story’s Eq 
Jur., sec. 1068. f 

After considering the English cases, he adds: “ The doctrine o 
thus construing expressions of recommendation, confidence, hope, 
wish, and desire into positive and peremptory commands is nota 
little difficult to be maintained upon sound principles of interpreta- 
tion of the actual intention of the testator. It can scarcely be pre- 
suined that every testator should not clearly understand the differ- 
ence between such expressions and words of positive direction and 
command; and that, in using the one and omitting the other, he 
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should not have a determinate end in view. It will be agreed on 
all sides that where the intention of the testator is to leave the 
whole subject, us a pure matter of discretion, to the good will and 
pleasure of the party enjoying his confidence and favor, and where 
his expressions of desire are intended as mere moral suggestions to 
excite and aid that discretion, but not absolutely to coatrol or 
govern it, there the language cannot and ought not to be held to 
create a trust. Now, words of recommendation and other words 
precatory in their nature imply that very discretion, as contradis- 
tinguished from peremptory orders, and, therefore, ought to be so 
construed, unless a different sense is irresistibly forced upon them 
by the context. Accordingly, in more modern times a strong dis- 
position has been indicated not to extend his doctrine of recom- 
mendatory trusts, but, as far as the authorities will allow, to give to 
the words of wills their natural and ordinary sense, unless it is clear 
that they are designed to be used in a peremptory sense.” 2 Story 
Kq., see. 1070. ; 
The most favorable rule for complainant now recognized 
24 that can be deduced from the body of tlie English authorities 
is, doubtless, that stated by Lord Langdale in Knight »v. 
Knight, 3 Beav., 173, where he said: “As a general rule, it has been 
laid down that where property has been given absolutely to any 
person, and the same person is, by the giver, who has power to com- 
mand, been recommended or entreated or wished to dispose of that 
property in favor of another, the recommendation, entreaty, or wish 
should be held to create a trust—1, if the words are so used that, 
upon the whole, they ought to be construed as imperative; 2, if the 
subject of the recommendation or wish be certain, and, 3, if the ob- 
jects or persons intended to have the benefit of the recommendation 
or wish be also certain.” See 44 Am. Dec., 572; note to Harrison v. 
Harrison’s Adm’r, 2 Grat., 1. On the contrary, in the language of 
Story: “ Wherever, therefore, the objects of the supposed recommend- 
atory trusts are not certain or definite; wherever the property to 
which it is to attach is not certain or definite ; wherever a clear dis- 
cretion or choice to act or not to act is given ; wherever the prior dis- 
positions of the property import absolute and uncontrollable owner- 
ship; in all such cases courts of equity will not create a trust from 
words of this character.” 2 Story’s Eq. Jur., sec. 1070; see also 
Howard v. Carusi, 109 U.S., 733-4, citing aud recognizing the rule 
as stated by Story, and 2 Pomeroy’s Eq. Jur., sec. 1014 to 1017, where 
the subject is well discussed. 

Upon a careful: consideration of the language of the will, giving 
the words their usual natural signification as they would, doubtless, 
be understood almost, if not quite, universally by ordinarily in- 
telligent English speaking people, without reference to any strained, 
artificial, or technical rules of construction, it appears to me that 
two, at least, if not three of these requisite conditions negatively 
stated are found in the will. The “objects of the supposed recom- 
mendatory trusts” are, undoubtedly, “ certain and definite;” they 
are the mother and sister of the testator. But “the property to 
which it (the trust) is to attach is not certain or definite.” “The 
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subject of the recommendation or wish” is surely not “ certain.” 
No specific property or amount is indicated as the subject of the 
asserted legacy or trust. The testator only “ requests” his general 
legatee and devisee “to make such gift and provision for them as in 
her judgment will be best,” apparently leaving the whole matter to 
her judgment and discretion. Howis the court to determine to what 
property or to what amount of money the trust is to attach ? 
Neither the property nor the amount of money is indicated, and 
the testator has not left the matter to the judgment of the court to 
determine, but in express terms to the judgment of his surviving 
wife—his sole devisee and legutee. The subject is, therefore, not 
certain or definite. The testator has neither indicated the particu- 
lar property nor the particular amount of money out of the million 
of dollars in value claimed to have been left to which the legacy 
of trust is to attach, nor has he indicated any rule by which the 

roperty or amount can be ascertained other than the judgment of 

Is surviving wife, which judgment she appears to have exercised, 
for she made gifts from time to time in small sums, amounting in 
the aggregate to fifteen hundred dollars. Certainly the property 
or amount of money to which the trust, if any there be, is to 
attach—the subject of the recommendation or request or the sub- 
ject of the trust—could not well be more uncertain or more in- 
definite. In the absence of words expressly creating a trust this 
indefiniteness and uncertainty constitute strong evidence that the 
testator did not intend to create a trust. In language quoted from 
10 Ves., 536: “And wherever the subject to be administered as 
trust property and the objects for whose benefit it is to be admin- 
istered are not to be found in the will not expressly creating a 
trust, the indefinite nature and quantum of the subject and the in- 
definite nature of the objects are always used by the court as evi- 
dence that the mind of the testator was not to create a trust, and 
the difficulty that would be imposed upon the court to say what 
should be so applied or to what objects has been the foundation 
of the argument that no trust was intended, or, as Lord Eldon ex- 
presses it in another case, Turn. & Russ., 159, ‘where a trust is 
to be raised, characterized by uncertainty, the very difficulty of 
doing it is an argument which goes, to a certain extent, towards in- 
ducing the court to say it is not sufficiently clear what the testator 
intended.’ See, also, Knight v. Boughton, 11 Clark & Finnel R., 548 ;” 
note to sec. 1070, Sto. Eq. Jur., p. 284-5. In the notes to Har- 
rison v. Harrison’s Adm’x, 2 Grat., 1, reported in 44 Am. Dec., 375, 
and in 2 Sto. Eq. Jur., sec. 1073, et seqg., notes, the cases are cited 
illustrating certainty and uncertainty in a will, within the meaning 
of the condition of the rule adopted by the courts as to the subject 
of the recommendation or request, and, as it appears to me, few of 
those provisions held to be too uncertain to create a trust are more 
uncertain or indefinite than the provision in the will in question. 
And in the language of Lord Cottenham in F inden v. Stephens, 2 
Phil., 142, “ Words of recommendation are never construed as trusts 
unless the subject be certain.” 44 Am. Dee.,376. The will in ques- 
tion, therefore, fails in this condition of certainty as to the subject 
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essential to the creation of a trust by précatory words, even under 
the English rule, most favorable to such trusts now recognized. 

Again, under that branch of the rule stated by Story, that wherever 
“the prior dispositions of the property import absolute uncon- 
trollable ownership, courts of equity will not create a trust from 
words of this character,” 2 Sto. Eq. Jr., sec. 1070, this will 1s de- 
ficient in this one of the elements from which the intention to 
create a trust can be inferred. No language can more clearly and 
unmistakably “ dispose of property” absolutely or “import abso- 
lute uncontrollable ownership ” in the devisee or legatee than the 
language of this will making “the prior disposition of the property 
of the testator,” which is, “ 1 give and bequeath to my said wife, 
Ellen M. Colton, all of the estate, real and personal, of which I shall 

die seized or possessed or entitled to.” And further on in his 
25 will, the testator adds: “I authorize and empower her to sell, 

dispose of, and convey any and all of the estate of which I 
shall die seized and possessed, without obtaining the order of the 
probate court or of any court, and upon such terms and in such man- 
ner, without or without notice, as to her shall seem best.” If this 
language of gift and devise and this power to dispose of and control 
does not constitute “a prior disposition of the property,” which 
“imports absolute and uncontrollable ownership,” then I am at a 
loss to know what would express that idea or effect such a purpose. 
In this respect, also, the will is deficient in one of the elements sug- 
gested by Story as necessary to create a trust from mere precatory 
words or words of recommendation, or expressing a desire. 

Again, are the words considered by themselves “so used as upon 
the whole they ought to be construed as imperative,” or is there “a 
clear discretion or choice to act or not to act” given, irrespective of 
other elements to be considered. The language, and all the lan- 
guage, to be considered on this point is, “ | recommend to her the 
care and protection of my mother and sister, and request her to 
make such gift and provision for them as in her judgment will be 
best ;” or, in effect, | do not myself make any gift or any provision 
for them according to my judgment or determine how much they 
ought to have, but I recommend them “ to her care and protection,” 
and I “ request her to make such gift and provision for them as in 
her judgment will be best.” 

By the express terms of the civil code of California “a will is to 
be construed according to the intention of the testator, and the “ tes- 
tator’s intention is to be ascertained from the words of the will, taking 
into view the circumstances under which it is made, exclusive of his 
oral declarations.” ‘ “All parts of the will are to be construed in rela- 
tion to each other, and so as if possible to form a consistent whole.” 
A clear and distinct devise or bequest cannot be affected * * * 
by any other words not equally clear and distinct, or by inference 
orargument * * * from other parts of the will.” “ The words 
of a will are to be taken in their ordinary and grammatical sense, 
unless a clear intention ta use them in another sense can be collected 
and that other can be ascertained.” Civil Code, sections 1517-18, 
1321-2, 1324. It seems to me that under these rules it is impossible 
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to hold it to have been the intention of the testator himself to give 
absolutely any portion of his estate to be held in trust for complain- 
ant. The language is plain and readily understood, taking the words 
in their ordinary and grammatical sense. The testator manifestly 
appreciated the difference, which every one must recognize, between 
words of absolute devise or bequest and mere words of recommen- 
dation or request. To construe these latter words of recommenda- 
tion and request as meaning precisely the same thing as words of 
absolute request would be to. give them a meaning entirely different 
from the sense in which they are ordinarily used and ordinarily 
understood. The “clear and distinct’ prior ‘absolute “devise and 
bequest” to the defendant of all his estate,in language which it is 
impossible to misunderstand, would be materially “affected” by 
converting an indefinite and unascertainable part of the absolute 
estate given to defendant into a trust, by “ words not equally clear 
and distinct,” “ by inference or argument from other parts of the 
will,” contrary to the rule expressly laid down by the code. Had 
the testator intended to give any part of his estate absolutely in 
trust for the complainant he would certainly have so stated, and 
would have declared what part or how much money he intended to 
set apart for her. He would have made the extent of his bequest 
“clear and distinct”—as clear and distinct as the devise to the de- 
fendant—and not left it to the sole judgment of the defendant to 
determine the amount or character or value of the bequest or the 
extent of his bounty. 

The language of the will cited seems to be plain and intelligible. 
It is not the language of gift or devise or the language of command. 

It is clearly langu: ge of recommendation and request, leaving the 
matter to the discretion and judgment of his surviving wife to carry 
out his suggestion or not, or to such extent as seems to her best, 
according to the dictates of her own discretion and judgment. Such 
is the plain import of the words as they would ordinarily be under- 
stood when taken by themselves and considered by the great mass of 
English-speaking people without reference to strained, artificial, or 
technical rules of construction. They are, as it seems to me,so plain 
to the common mind as not to need interpretation. But when we 
come to call in other elements recognized by the rules of construc- 
tion heretofore adopted by the courts for the purpose of aiding in 
converting the recommendation and request into a command or gift 
we still find that all these elements except one—the certainty as to 
the objects—are wanting. The testator manifestly understood the 
force of language. He knew well what language to use to express 
his intention to make a divise or bequest. There is no uncertain 
sound in “I give and bequeath to my wife, Ellen M. Colton, all of 
the estate, real and personal, of which I shall die seized or possessed.” 
If he had intended to make a gift, bequest, or devise to his mother 
and sister he certainly knew in what language to express that intent, 
and he would have said so,and how much. He has expressed, in 
specific language, no intention to give to them directly or to any one 
in trust for them any portion of his estate, or if any portion what 
particular portion or how much. He has simply used words of 
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recommendation and request to his sole devisee and legatee, and left 
the whole matter, in express terms, to her judgment. This is the 
plain natural meaning of his language when taken by itself or when 
considered in connection with all the other language of the will. 
When we consider the concise, clear, and specific language of this 
brief will, in all of its other parts; it seems impossible that the tes- 
tator should have used words of mere recommendation and request 

to his wife, committing the whole matter as to the gift and 
26 provisions for them, in express terms, to her judgment; that 

he should have requested her to make the gift when he in- 
tended to make a gift, legacy, or devise to them himself, when he 
intended to command. 

It is urged on the part of the claimant that in this class of cases a 
wish expressed or a simple request to the devoted and obedient wife 
is equivalent toa command. ‘This, when voluntarily recognized as 
an obligation by the wife in the affairs of married life, may be a very 
proper and salutary principle and practice in marital polity and 
domestic etiquette, but it is too romantic ; too largely deficient in the 
sanctions of the obligations of positive law ; too loose and uncertain 
to be adopted by the courts as a rule of law by which large estates 
are to be distributed in opposition to the plain, ordinary, actual 
matter-of-fact sense of the words of a will. As to myself I fuily con- 
cur with Vice-Chancellor Hart, in his observations in Sale v. Moore, 
1 Sim., 540, “ That the first case that construed words of recommen- 
dation into a command made a will for the testator, for every one 
knows the distinction between them.” He further adds that “ the 
current authorities of late years has been against converting the 
legatee into a trustee.” See 44 Am. Dec., 378, note. In my Judg- 
ment, to hold that the precatory words and words of recommendation 
found in the will of the late General Colton creates an indefinite 
trust in an unascertained and uncertain quantum of the estate of the 
deceased in the hands of Mrs. Colton for the benefit of the mother 
and sister of the testator would be to make a will for the deceased, 
and not to execute the will made by him. 

An argument is sought to be derived in fayor of a construction 
creating a trust from the last two clauses in the will relating to co- 
executors. In case the executrix should desire assistance in the 
execution of the will the testator provisionally appoints two other 
gentlemen as exeutors; and authorizes the executrix to associate 
either one or both as co-executor or co-executors, “and in case she 
shall so unite either or both with her the same provisions are hereby 
made applicable to them, as I have before made for her, in reference 
to bonds and duties and powers.” It is argued that under this pro- 
vision the recommendation and request as to care and provision for 
the testator’s mother and sister would impose the same trust on them 
as is imposed upon Mrs. Colton, and that certainly as to them the 
request is equivalent to a command, and being so as to them they 
must have the same construction with respect to Mrs. Colton; but 
the character of Mrs. Colton, as executrix and as devisee and legatee, 
are wholly different and distinct. These words of recommendation 
and request were addressed to her as the wife of the testator and his 
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devisee and legatee, and not as the executrix of his will, as owner 
and not administratrix of his estate. She has performed all her 
trusts as executrix ; the estate has been settled and distributed to her 
as devisee and legatee, and she has been discharged from her trust 
as executrix. So it appears from the bill. 

This suit is brought against her to enforce a trust vested in her as 
legatee for the benefit of the complainant and not against her in her 
representative character as executrix. So the closing passage of the 
will, making the same provision applicable to her co-executor or co- 
executors, in the contingency provided for, “ as I have before made 
for her in reference to bonds and duties and powers,” has sole refer- 
ence to the bonds waived and to the “ duties and powers” conferred 
on her as executrix. It confers no rights or powers or duties upon 
these co-executors in the character of devisees or legatees, and no ar- 
gument can be derived from this passage to support the creation by 
the court of a trust. 

Upon the views thus taken upon the construction of the will it is 
unnecessary to notice the other points argued under the demurrer. 
The demurrer is sustained, and, as the whole case depends upon the 
construction of the will, no amendment can be made to the bill that 
will obviate the objection taken by the demurrer. The bill must 
therefore be dismissed, and it is so ordered. 


Endorsed: Read in open court September 22, 1884. L.S. B. Saw- 
? 
yer, clerk. 


27 Atastated term, to wit, the July term, A. D.1884, ofthe circuit 
court of the United States of America, of the ninth judicial circuit, 
in and for the district of California, held at the court-room, in the 
city and county of San Francisco, on Wednesday, the 29th day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge; the Hon- 
orable George M. Sabin, U. ©. district judge, of Nevada. 


Order Allowing an Appeal. 


ABIGAIL R. CoLTon 
v8. No. 3179. 
ELLEN M. Corton. 


On motion of W. W. Foote, Esq., of counsel for the complainant 

herein, it is ordered that an appeal from the decree filed and 

28 entered herein on the 22d day of September, A. D. 1884, being 

a day in the July term, A. D. 1884, of said circuit court, to 

the Supreme Court of the United States be, and the same hereby is, 

allowed, and that a certified transcript of the pleadings, depositions, 

evidence, stipulations, and proceedings be forthwith transmitted to 

the Supreme Court of the United States upon the appellant giving 
a bond in the sum of five hundred dollars. 
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29 Bond on Appeal. 
In the Supreme Court of the United States. 
ABIGAIL R. Cotton, Appellant, vs. ELLEN M. Corton, Appellee. 


Know all men by these presents that we, F. A. Hassey and Hol- 
land Smith, are held and firmly bound unto Ellen M. Colton, the 
above-named appellee, in the sum of five hundred dollars, gold coin 
of the United States of America, to be paid to said Ellen M. Colton, 
her heirs, executors, or administrators; to which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally,and our and each of our heirs,executors, and adminis- 
trators, firmly by these presents. 

In witness whereof we have hereunto set our hands and 
OU affixed our seals this 22d day of November, 1884. 

The condition of this obligation is such that whereas the 
above-named Abigail R. Colton has taken an appeal to the Supreme 
Court of the United States to reverse the decree rendered by the 
circuit court of the United States of America, of the ninth judicial 
circuit, in and for the district of California, in the cause entitled 
Abigail R. Colton against Ellen M. Colton (No. 3179), which said 
decree was filed and entered of record in said circuit court on the 
twenty-second day of September, A. D. 1854: 

Now, therefore, if the above-named Abigail R. Colton shall pros- 
ecute her said appeal to effect and answer all costs if she shall fail to 
make good her plea, then this obligation shall be void ; otherwise 
to remain in full force and virtue. 

F’. A. HASSEY. SEAL. 
HOLLAND SMITH. a 


Signed, sealed, and delivered in presence of— 


L. 8S. B. SAWYER. 


ol UnitTEeD STATES OF AMERICA, |] _. 
District of California, { i 
F. A. Hassey and Holland Smith, being duly sworn, each for him- 
self says that he is a householder within the district aforesaid, and 
that he is worth the sum of five thousand dollars in gold coin of the 
United States of America, exclusive of property exempt from execu- 
tion and over and above all his just debts and liabilities. 
F. A. HASSEY. 
HOLLAND SMITH. 


Subscribed and sworn to before me this 22d day of November, 


1884. . 
L. S. B. SAWYER, 
Com’r U. 8. Cir’t.Court Dist. Cal. 


Endorsed: The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. (Signed) Lorenzo Saw- 
yer, U.S. circuit judge 9th judicial circuit. Filed Nov’r 22, 1884. 
L. S. B. Sawyer, clerk. 
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o2 In the Circuit Court of the United States for the District 
of California. 
ABIGAIL R. Co_ton ) 
US. No. 3179. 
Eiiten M. Corton 
I, L. S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing thirty- 
one written and printed pages, numbered from 1 to 31, inclusive, to 
be a full, true, and correct copy of the record and of all proceedings 
in the above and therein entitled cause, and that the same together 
constitute the transcript on appeal to the Supreme Court of the 
United States in said cause. 
Attest my hand and seal of said circuit court this 2d day of April, 
A. D. 1885. 
[Seal of the Circuit Court, District of Cala.] 
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L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


oo UNITED STATES OF AMERICA, 88: 


To Ellen M. Colton, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to an order allowing an appeal from the 
final decree of the circuit court of the United States of America in 
and for the district of California, wherein Abigail R. Colton is 
appellant and you are appellee, to show cause, if any there be, why 
the said decree in the said cause mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawver, judge of the circuit court 
of the United States for the district of California, this 22d day of 
November, A. D. 1884, and of the Independence of the United 
States the one hundred and ninth. 

[Seal of the Circuit Court, District of Cala. ] 
LORENZO SAWYER, 
Circuit Judge. 
34 [ Endorsed:] No. 3178. Inthe Supreme Court of the United 
States. Abigail R. Colton, appellant, vs. Ellen M. Colton, 
appellee. Citation. Filed April 1,1875. L.S. B. Sawyer, clerk U.S. 
circuit court, district of California, by F. D. Moncton, deputy clerk. 

Service of a copy of the within citation is hereby acknowledged 

this 31st day of March, 1884. 
STANLEY, STONEY & HAYES, 
Att’ys for Appellee. 
CRITTENDEN THORNTON, 
Solicitor for Appellee. 

Endorsed on cover: California C.C. U. S. No. 226. Abigail R. 

Colton, appellant, vs. Ellen M. Colton. Filed May 22d, 1885. 
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In the Cireuit Court of the United States for the District 


of California. 
ABIGAIL R. Colton 

Us. No. 3179. 
Exrtex M. Corton } 

I, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing thirty- 
one written and printed pages, numbered from 1 to 31, inclusive, to 
be a full, true, and correct COPY of the record and of all proceedings 
in th } above and therein entitled Cause, and that the Sulne together 
constitute the transcript on appeal to the Supreme Court of the 
United States in said cause. 

Attest my hand and seal of said circuit court this 2d day of April, 
A. D. 1885. 

[Seal of the Circuit Court, District of Cala. ] 

L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
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Oo UNITED STATES OF AMERICA, 88: 
To Ellen M. Colton, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supre me Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to an order allowing an appeal from the 
final decree of the circuit court of the United States of Ameriea in 
and for the district of California, wherein Abigail R. Colton is 
appellant and you are appellee, to show cause, if any there be, why 
the said decree in the said rege mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawver, judge of the circuit court 
of the United States for the district of California, this 22d day of 
November, A. D. 1884, and of the Independence of the United 
States the one hundred and ninth. 

[Seal of the Cireuit Court, District of Cala 
LORENZO SAWYER, 
Circuit Judge. 
o4 | Endorsed:] No. 3178. Inthe Supreme Court of the United 
States. Abigail R. Colton, appellant, vs. Ellen M. a 
appellee. Citation. Miled April1,1875. L.S. B. Sawyer, clerk U. 
circuit court, district of California, by F. D. Moncton, de puty clerk. 

Service of a copy of the within citation is hereby acknowledged 

this 3lst day of March, 18584. 
STANLEY, STONEY & HAYES, 
Att’ys for Appellee. 
CRITTENDEN THORNTON, 
Solicitor for Appellee. 

Endorsed on cover: California C.C. U.S. No. 226. Abigail R. 

Colton, appellant, vs. Ellen M. Colton. Tiled May 22d, 1885. 
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Nos. 228 and 229. 
MARTHA COLTON, 
Appellant, 
vs. > 


Se ne 


ELLEN M. COLTON, 
Appellee. 


ABIGAIL R. COLTON, 
Appellant, 
vs. 


ELLEN M. COLTON, 
Appellee. 


BRIEF FOR APPELLANTS. 


SHERMAN EVARTS, 
WM. M. EVARTS, 
Of Counsel for Appellants, 
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Supreme Court of the United States, 
OCTOBER TERM, 1887. 


MarrHa CoLron, 
Appellant, 


VS. No. 228. 


Eten M. Coron, 
Appellee. 


ABIGAIL R. Couron, 
Appellant, 


VS. No. 229. 


Eiten M. Coron, 
Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement. 


The above-entitled suits were brought by the mother 
and sister of David D. Colton, deceased, against his 
widow, to obtain a decree of the Court to enforce cer- 
tain trust provisions of his will in their favor. 


The-will of David D. Colton is as follows: 


“T, David D. Colton, of San Francisco, make this my 
last will and testament. I declare that all of the estate 


of which I shall die possessed is community property, 
and was acquired since my marriage with my wife. I 
give and bequeath to my said wife Ellen M. Colton all 
of the estate, real and personal, of which I shall die 
seized, possessed or entitled to. I recommend to her 
the care and protection of my mother and sister, and 
request her to make such gift and provision for them 
as in her judgment will be best. I also request my 
dear wife to make such provision for my daughter 
Helen, wife of Crittenden ‘Thornton, and Carrie, as she 
may in her love for them choose to exercise. I hereby 
appoint my said wife to be the executrix of this my last 
will and testament, and desire that no bonds be required 
of her for the performance of any of her duties as such 
executrix. | 

“T authorize and empower her to sell, dispose and 
convey any and all of the estate of which I shall die 
seized or possessed, without obtaining the order of the 
Probate Court or of any court, and upon such terms and 
in such manner, with or without notice, as to her shall 
seem best. If my said wife shall desire the assistance 
of any one inthe settlement of my estate I hereby 
appoint my friend, S. M. Wilson, of San Francisco, and 
my secretary, Charles E. Green, of San Francisco, to be 
joined with her in the said executorship, and authorize 
her to call in either or both of the said gentlemen to be 
her co-executors ; and in case she shall so unite either 
or both of them with her, the same provisions are 
hereby made applicable to them as I have before made 
for her in reference to bonds and duties and powers. 

“ San Francisco, October 8, 1878. 

“ Davin D. Coron.” 
Witness, etc., ete. 


This will was executed on the 8th day of October 
1878, and the testator died the following day. 

The bills of complaint show that in the year 1869, 
the testator borrowed from his father his entire prop- 
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erty, amounting to fifteen thousand: dollars, for which 
he gave his promissory note; that his father died in- 
testate in 1875, and thereupon the testator took up said 
note, his sister (one of the complainants) relinquishing 
all rights to it, and gave in exchange to his mother, 
Abigail R. Colton, his renewal note for the sum of 
fifteen thousand dollars ; that the testator knew at 
the time of making his will that the income of this 
fifteen thousand dollars was all that his mother had for 
her maintenance and support, and that his sister, Martha 
Colton, had no property of her own, and was entirely 
dependent on her mother for her support. The testator 
knew that his mother was an invalid and advanced in 
years, and needed the constant care of her daughter and 
attendance of physicians, and that her own income was 
utterly insufficient to support his mother and sister. 

The testator died leaving an estate of more than a 
million of dollars, and since his death in October, 1878, 
up to November, 1882, a period of four years, his 
widow, the sole legatee and devisee under the will, has 
sent to the testator’s mother only about fifteen hundred 
dollars, and since November, 1882, the testator’s mother 
and sister have received nothing from the estate towards 
their maintenance and support. 

The complainants claim that by the expression in the 
will, “‘ 1 reeommend to her (my wife) the care and pro- 
tection of my mother and sister, and request her to 
make such gift and provision for them as in her judg- 
ment wiil be best,” the testator imposed upon his sole 
legatee and devisee the trust to make some suitable pro- 
vision for his mother and sister, and that it is a trust 
that a court of equity will enforce. 

The defendant demurred to the bills of complaint, 
and from the judgment sustaining the demurrers and 
dismissing the complaint, the complainants appeal to 
this Court. 
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First Point. 


Lhe direction to his wife in the will of David D. Col- 
ton: “ I recommend to her the care and protection of my 
“ mother and sister, and request her to make such gift 
“ and provision for them as in her judgment will be best,” 
creates a trust in favor of his mother and sister. 


It is not to be disputed that the creation of a trust 
by no means depends on the use of technical phrases 
or apt expressions. There is no special language re- 
quired to create a trust, and though words of technical 
application are wanting, the Court will impose a fidu- 
ciary obligation upon the person holding the legal title 
to property, if it is clear from the instrument and cir- 
cumstances of title that such person is not intended to 
be the beneficial owner. 


King vs. Dennison, | V. & B., at page 273. 
Storv’s Equity Juris., Vol. I1., § 972. 


Sheet’s Estate, 52 Penn St., 257. 
Pomeroy’s Equity, Vol. L1., § 1009. 
Bispham’s Principles of Equity, § 65. 
Jarman on Wills, Vol. L., p. 384. 


Whether or not, then, a trust is created, is a matter 
of intention, and more emphatically so where the instru- 
ment of title is a will, in the construction of which the 
cardinal rule, to which all other rules bend, is to effec- 
tuate the intention of the testator. Now, for the dis- 
covery of the intention of a testator there are two 
considerations for the Court, both of which are to be 
taken together in forming its conclusion: (1) The 
words of the will and (2) the circumstances of the par- 
ties and their relations to each other. These are not to 
be separated, and it can only be by looking upon the 
circumstances that the Court can properly discover the 
meaning intended to be attached to his language by 


the testator. 
Smith vs. Bell, 6 Peters, 68. 
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Under this point will be considered the language of 
the will and the rules of construction applicable 
thereto. : 

It must be conceded that by the language of his will 
the testator has clearly expressed /is wish, at least, that 
his mother and sister should find “care and protec- 
tion” from the bountiful provision to his wife in some 
form, and that a “gift or provision ” should in some 
way be made to them out of his estate. Leaving out 
of consideration what it is claimed qualifies such wish 
on his part, he has certainly made it clear beyond doubt 
in his will that 4e wanted his mother and sister to have 
some beneficial interest in the property left to his wife. 
Otherwise, after giving the property to his wife, why 
should he, as an authentic part of his testamentary dis- 
position, have recommended to her the care and pro- 
tection of his mother and sister and requested her to 
make some gift or provision for them ? 

Now, prima facie, the expressed wish of a testator 
that a thing shall be done shows his purpose that it 
shall be done, and it is for this reason that it has been 
said that “the wish of a testator, like the request of a 
sovereign, is equivalent to a command.” 

See Note : Hill on Trustees, page 116 (73). 

Perry on Trusts, Vol. I. (3d edition), p. 121. 
Burt vs. Herron, 16 P. F. S:nith (Penn.), 400. 


This expression of a wish is often the only evidence 
to guide the Court in discovering the intention of a 
testator, as in Burt vs. Herron, supra where the clause 
in the will was “I desire that all my just debts, and 
those of Herron Brothers be paid as soon as con- 
veniently can be after my dissolution;” the testator 
was not at all bound for the debts of Herron Brothers, 
and the Court (Judge SHarswoop) held that this “ de- 
sire” operated as a legacy in favor of the creditors of 
Herron Brothers, and it was enforced in_ their 
favor. Now, in the case at bar the testator has 


sine ete Tet cae ie 


G 


shown what his wish is, not by saying that he wished 
such and such a thing done, but quite as effectually by 
requesting his wife to do so and so, with the property 
given to her. 

Now, the only question is whether by the manner 
and language in which the testator has made known 
his wish, he has rebutted tho prima fucie evidence of 
his intention that such wish should be effectuated, by 
stronger evidence of intention to leave his wish to the 
possibility of defeat. } 

“The real question in these cases always is whether 
“the wish or desire or recommendation that is ex- 
“pressed by the testator is meant to govern the 
“ conduct of the party to whom it is addressed, or 
“whether it is merely an indication of that which 
“he thinks would be a reasonable exercise of the 
“discretion of the party, leaving it, however, to the 
“ party to exercise his own discretion. That is the 
“real question” (Vice-Chancellor CRANWORTH, in 
Williams vs. Williams, 1 Sim. (N. 8.), 358). 

Does then the fact that the testator has expressed 
his general wish in regard to the disposition of his 
property in the form of a request to his wife to whom 
the property is given without explicitly naming her as 
trustee, and has confided to the exercise of her judg- 
ment the manner of carrying out such expressed wish, 
furnish in this case evidence of an intention on the part 
of the testator to leave the carrying out of his wish a 
matter of free choice on the part of his wife, sufficient 
to rebut the strong evidence of nfention that his 
mother and sister shall be cared for contained in the 
expression of his wish that they should be? Or does 
not rather the language of the will create that form of 
trust known in equity as a “ precatory trust,” and called 
so merely from the character of the language used in 
creating it ? 

Now, it is submitted with deference that the doc- 
trine of precatory trusts, long established in Courts of 
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Chancery, does not take its rise or find its support in 
the Roman Law, but is a necessary and logical conclu- 
sion from that fundamental principle of the law of 
trusts that it is immaterial in what language a trust is 
expressed so long as the trustor makes it clear that nis 
intention is to create a fiduciary relationship. The 
doctrine of construing trusts, where the intention is 
clear to create one, from precatory words, can hardly 
be said to have its foundation in “ the customs or in- 
stitutions ” of any country or race, and it was on the 
ground that “the rule has no foundation in any of our 
customs or institutions and no place in our law,” that 
the Court in /n ve Pennock’s Estate (20 Pa. St. 268), 
rejected and repudiated the great doctrine of English 
Courts of Chancery. 

Thus, Lord LouGuporoven, in Afa/im vs. Aeighly (2 
Ves. Jr., 531), asserted that there was no fair analogy 
to the Roman Law, in the doctrine of precatory trusts. 

And in Warner vs. Bates (98 Mass., 274), BiaELow, 
C. J., says: “ We see no sufficient ground for calling 
in question the wisdom or policy of the rule of con- 
struction uniformly applied to wills in the courts in 
England and in most of the United States, that words 
of entreaty, recommendation or wish addressed by a 
testator to a devisee or legatee will make him a trustee 
for the person or persons in whose favor such expres- 
sions are used, provided the testator has pointed out 
with clearness and certainty the objects of the trust 
and the subject matter on which it is to attach or from 
which it is to arise and be administered. The criticisms 
which have been sometimes applied to this rule by text 
writers and in judicial opinions will be found to rest 
mainly on its application in particular cases, and not to 
involve a doubt of the correctness of the rule itself as 
a sound principle of construction. Indeed, we cannot 
understand the force or validity of the objections urged 
against it, if care is taken to keep it in subordination 
to the primary and cardinal rule that the intent of the 
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testator is to govern, and apply it only where the crea- 
tion of a trust will clearly subserve that intent.” 


In the later case of Hess vs. Singler (114 Mass., 56), 
Gray, C. J., states that “It is a settled doctrine of courts 
“ of chancery that a devise or bequest to one person, 
“ accompanied by words expressing a wish, entreaty or 
“ recommendation that he will apply it to the benefit 
“ of others, may be held to create a trust if the subject 
“ and the objects are sufficiently certain.” 

That doctrine is recognized in the courts of this 
country. 

Foose vs. Whitmore, 82 N. Y., 405. 

Lawrence vs. Cooke, 32 Hun, 126. 

Welletis vs. Willetts, 35 Hun, 401. 

Harrison vs. SLlarrison’s Admrs., 2 Crat- 

tan, 1. 

Reed vs. Reed, 30 Ind., 313. 

Erickson vs. Willard, 1 N. H., 217. 

Knox vs. Knox, 59 Wis., 172. 

Heard vs. Sill, 26 Georgia, 302. 

Van Amee vs. Jackson, 35 Vt., 173. 

Negroes Chase vs. Plummer, 17 Md., 165. 
fandley vs. Wrightson, 60 Md., 198. 

Tolson vs. Tolson, 10 Gill & Johnson (Md.), 

159. 

fehett vs. Mason, 18 Grattan (Va.), 541. 
Little vs. Bennett, 5 Jones Eq. (N. C.), 156. 
Lucas vs. Lockhart, 105m. & M. (Miss.), 466. 
Lines vs. Darden, 5 Fia., 51. 

Cockrill vs. Armstrong, 31 Ark., 580. 

Young vs. Young, 68 N. C., 309. 

Collins vs. Carlisle, 7 B. Monroe (Ky.), 13. 
Brasher vs. Marsh, 15 Ohio St., 103. 
Dresser vs. Dresser, 46 Maine, 48. 
‘Carpenter vs. Miller, 3 W. Va., 174. 
Brunson vs, King, 2 Hill Ch. (8S. C.), 483. 
Warner vs. Bates, 98 Mass., 274. 

Hess vs. Singler, 114 Mass., 56. 


By a proper application of the rules of construction 
laid down by the courts in cases similar to the one at 
bar, it is submitted this Court must construe this pro- 
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vision of the will to be a ¢rust in favor of the mother 
and sister of the testator. 

The general rules to govern the Court in these cases 
are set out by Lord LANGDALE as follows : 

“ As a general rule it has been laid down that when 
property has been given absolutely to any person and 
the same person is by the giver, who has power to com- 
mand, recommended entreated or wished to dispose of 
that property in favor of another the recommendation, 
entreaty or wish shall be held to create a trust. 


First. If the words are so used that upon the whole 
they ought to be construed as imperative. 


SECONDLY. If the subject of the recommendation or 
wish be certain : and 


Tuirpiy. If the objects or persons intended to have 
the benefit of the recommendation or wish be also cer- 
tain.” 

Knight vs. Knight, 3 Beav., at page 172. 


These general rules of construction are adopted in 
the following cases : 
Harding vs. Glyn, 1 Atk., 469. 
Pierson vs. Garnett, 2 Bro. C. C., 38. 226. 
Malim vs. Keighly, 2 Ves., Jr., 529. 
Shaw vs. Lawless, 1 Lloyd & Gould, 558. 
Tibbits vs. Tibbits, 19 Ves., 656. 
Foley vs. Parry, 5 Sim., 138. 
Same Case, 2 My. & K., 138. 
Cruwys vs. Colman, ‘) Ves., Jr., 323. 
Parsons vs. Baker, 18 Ves., Jr., 476. 
Prevost vs. Clark, 2 Mad., 458. 
Ware vs. Mallard, 16 Jur., 492. 
Shovelton vs. Shovelton, 32 Beav., 143. 
Harland vs. Trigg, 1 Bro. C. C., 142. 
Le Marchant vs. Le Marchant, L. R. 18 Eq., 
414. 
Cussick vs. Tucker, L. RK. 17 Eq., 320. 
And cases cited above. 
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In the headnote to //arrison vs. Hlarrison’s Adminis- 
trators 2 Grattan 1, is to be found a clear and accurate 
statemeut of the circumstances under which a trust 
will be construed, as follows: 

‘“ Precatory words are treated as imperative and 
“ creating a trust where the objects of the precatory 
‘‘ words are certain and the subjects contemplated are 
‘ also certain, unless a clear discretion or choice to act 
“ or not to act be given or the prior disposition of the 
“ property import absolute or uncontrollable beneficial 
‘* ownership.” 

And Lord Atvanty in Malim vs. Heighly, supra: 
“ Wherever any person gives property and points out 
“ the object, the property and the way it shall go, that 
“does create a trust unless he shows clearly that his 
‘“ desire expressed is to be controlled by the party, and 
“ that he shall have an option to defeat it.” 

Mr. Bispham, the editor of Hill on Trustees at page 
116 (73), note, lays down the following as the result of 
his examination of the authorities and as warranted by 
the latest writers : 


1. Precatory words in a will equally with direct 
fiduciary expressions will create a trust ; the wish 
of a testator, like the request of a sovereign, is 
equivalent to a command. 


2. Discretionary expressions which leave the 
application or non-application of the subject of the 
devise to the objects contemplated by the testator 
entirely to the caprice of the devisee will prevent 4 
trust from attaching, but a mere discretion in 
regard to the method of the application of the 
subject or the selection of the object, will not be 
inconsistent with a trust. 


3. Precatory words will not be construed to con- 
fer an absolute gift on the first taker merely 
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because of failure or uncertainty in the object or 
subject of the devise. 


4. But failure or uncertainty will be an element 
to guide the Court in construing words of doubtful 
significance adversely to a trust. 


Sir William Grant, in general language, divides a 
trust into three elements as follows : 

“To constitute a valid trust undoubtedly three cir- 
cumstances must concur: Sufficient words to raise it, a 
definite subject, and a certain or ascertained object.” 
Cruwys vs. Colman, 9 Ves., Jr., 323. 


And it will be found that in all cases where the whole 
will, though the creative words are precatory, shows a 
clear intention to impose a fiduciary obligation, the 
same rules apply as where direct fiduciary expressions 
are used. 

Briggs vs. Penny, 3 MacN. & Gordon, 246. 
Bernard vs. Minshull, Johns. (Eng.), 276. 
Willets vs. Willets, 103 N. Y., 650. 


In Briggs vs. Penny, the testatrix left “ the residue 
of her property to Sarah Penny, her executors, ad- 
ministrators and assigns, well knowing that she will 
make a good use and dispose of it in a manner in ac- 
cordance with my views and wishes.” The fact was 
that Sarah Penny was ignorant of what the testatrix’s 
“views and wishes” were, and so was unable to fulfill 
the confidence of the testatrix. But the Court held that 
it was clear that the legatee was not intended to have 
a beneficial ownership, and held her a trustee for the 
next of kin, just as would have been done had the 
testatrix expressly declared that Sarah Penny was to 
hold the property “ in trust,” and the purpose of the 
trust was so indefinitely expressed as to make it im- 
possible for the Court to effectuate it. 
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In the similar case of Bernard vs. Minshull Sir W. 
PaGE Woop, in a clear and well considered opinion, 
followed this decision of Briggs vs. Penny and explained 
clearly the limitations of the rule requiring certainty in 
the subject and object of a trust provision. 

In Willets vs. Willets, 103 N. Y., 650, and 35 Hun, 
401, the clause of the will was as follows : 

“1 do give and bequeath to my son Robert Willets, 
my friends William H. Macy and Charles Griffen, and 
my nephews John T. Willets and Robert R. Willtes and 
Edward B. Willets, and my son-in-law Edward Merritt, 
the survivors and survivor of them, the sum of one 
hundred thousand dollars, relying upon them to dispose 
of the same for the benefit of such charitable and _ be- 
nevolent and educational purposes as they shall judge 
will most promote the comfort and improve the vondi- 
tion of the poor; or in case any of my descendants 
should become poor and needy then to apply in whole 
or in part to such descendants.” 

The Court at Special Term held that though the 
words were precatory it was clear the testator intended 
to create a trust, and that the trust he intended to 
create was void, and that as a consequence the persons 
named held as trustees for the next of kin. 

This decision was reversed at General Term on the 
ground that the words from which a trust could be 
raised were ouly precatory in their character and were 
not sufficient to show an intention to create a trust, 
and that therefore the persons named took abso- 
lutely in equal proportions. The Court of Appeals, 
however, upheld the decision ut Special Term and held 
on the opinion of ANDREws, J. at Special Term that 
though the words were precatory there was evident in- 
tention on the part of the testator to create a trust, and 
the object of the trust failing as being contrary to 
Statute, the property should go to the next of kin. 

These cases go to show that certainty in the object 
and subject of the trust is not an essential element in 
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imposing a trust obligation by means of precatory 
words, and that precatory words may show as clear 
an intention to create a trust as technical expres- 
sions, so as, upon the object failing, to make the legatee, 
trustee for the next of kin, instead of absolute owner. 


Second Point. 


Linder the fore gong si Judicial Puls sS or f ‘onstruction, 
wee proceed lo show the validity Or the elause mn this acall 
78 claimed hy Lhe pp llants. 


First. As to the force of the words used by the 
testator in this case. 

Are they not so used that on the whole they should 
be construed us imperative, or, in other words, do they 
not show an intention that his wishes as expressed in 
regard to his mother and sister shali be carried out ? 

Now, if the testator had of intended that his mother 
and sister should have any beneficial interest in his es- 
tate, he certainly would never have “ requested ”’ his 
wife to make provision for them, towards the “ care and 
protection ” of them, which he had previously “ recom- 
mended ” to her. That at least is clear; and inasmuch 
as he has requested his wife to make oift or provision 
for them and recommended to her their care and pro- 
tection he has shown his intention that his mother and 
sister should have a beneficial interest in the property 
left to his wife. 

But it is claimed that the other language used by 
the testator shows it to have been his intention 
that the matter of assuming the care and protec- 
tion of his mother and sister by making gift or provision 
for them was left entirely to the wish, the feelings and 
the caprice of his wife; and that because the “ gift or 
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provision for them,” as contemplated by him was to be 
“such * * * as in his wife’s judgment will be best,” 
therefore he has left his wife entirely free to afford no 
care or protection and to make no gift or provision for 
them. 

We insist, on the contrary, that by the ordinary 
meaning of words and the natural construction of the 
clause in question the intention of the testator is found 
to be this: “I wish my mother and sister to be taken 
care of and protected by gift or provision out of my 
property to be made to or for them by my wife; in such 
gift or provision she is to exercise her judgment so as 
best ¢o secure that result to them.” The gift or provision 
is to be measured by what is needed for the care and 
protection vf his mother and sister, the method of mak- 
ing it and the character of the gift or provision is to be 
determined by the exercise of his wife’s judgment. 
What is a person’s judgment ? 

“The process of examining facts and arguments to 
ascertain propriety and justice.” 

Webster’s Unabridged Dictionary, p. 730. 


But, certainly, submitting the fulfillment of his ex- 
pressed wishes to “the process of examining facts and 
arguments to ascertain propriety and justice,” is not 
equivalent to saying that his wife may fulfill his wishes 
or not as she chooses, although in refusing to do so she 
may fly in the face of all “ propriety and justice.” The 
words of the Court in //arrison vs. Llarrison’s Admin- 
istratrix (2 Grattan, 1) are applicable here: 

“A testator’s desires in regard to the disposition of 
his property to be collected from his will ought not to 
be the less obeyed because he has confided the execu- 
tion of them to another, unless it appears that he de- 
signs to subject his own wishes and expectations to the 
caprice or inclination of the person so intrusted.” 

The testator has left the method of the execution of 
his wish in favor of his mother and sister, expressly to 
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his wife’s judgment in their interest, not to her “ ca- 
price or inclination ;’ he has expressed his intention 
that his wish should be carried out in the best manner 
possible, but excludes the possibility of a discretion to 
defeat such intention.” 

Moreover, in considering the language of the testator 
it is to be observed that the words of recommendation 
and request are addressed to his wife, and he might 
well have used such language in the sense of positive 
direction or command, only clothing his directions in 
terms of civility. 

The Court below has declined to consider the words 
in this light, and disposes of this view of the language 
as “‘ too romantic ; too largely deficient in the sanc- 
tions or the obligations of positive law ; too loose and 
uncertain to be adopted by the courts as a rule of law 
by which large estates are to be distributed in opposi- 
tion to the plain, ordinary, actual, matter-of-fact sense 
of the words of a will”’ (Opinion, page 15 of Record). 

But this view was not too romantic to be adopted by 
Lord LOUGHBOROUGH in Malim vs. A ight y, and by the 
Supreme Court of Massachusetts in Waraer vs. Bates 
(98 Mass., 274),.where the Court says, by Biaetow, C. 
J., in speaking of precatory words in a will addressed 
by a wife to her husband: “She might well express 
‘* herself in a different language when addressing her 
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‘husband from that which she would use towards 
“ strangers, and at the same time intend a similar re- 
“ sult. Words of confidence, entreaty and recommen- 
‘* dation were natural and appropriate when used to ex- 
“ press the will of a testatrix who intended to direct 
“ and control the conduct of her husband in a matter 
‘in which the right to give directions and to control 
“ belonged to her. In such a case the words used by 
* Lord LouGHBOROUGH (in JMalim vs. Keighley) 
“ are applicable, ‘ where a person recommends to an- 
‘* other who is independent of him, there is nothing 
“‘* imperative ; but if he recommends that to be done 
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“ * by a person whom he has a right to order to do it 
‘“«* the mode is only civility.’ ” 

Again, by contrasting the words used by the testator 
in the provision for his mother and sister and those 
used immediately following in the provision for his 
daughters, we find evidence that the testator intended 
in the former that his wishes should not be controlled 
by the mere choice of his wife. In regard to her chil- 
dren, he uses language from which there can be no 
doubt but that he left the provision to them as a mere 
matter of choice on the part of Mrs. Colton in a mat- 
ter where the love of a mother might be trusted 
to control as well as the duty of a father. He says 
in so many words that the provision he requests her to 
make for them is such as “she may tm her love for 
them choose to exercise.” The testator has by his own 
words construed the provision for his mother and sister. 
He has, when he intended his wishes to be controlled 
by the choice or wish of Mrs. Colton, so expressed him- 
self, and has thereby given conclusive evidence that. had 
he intended his wishes as expressed in regard to his 
mother and sister to be so controlled he would have 
so expresse’ himself in that clause also. 

By a fair, impartial and careful examination and dis- 
crimination of the language of the testator as used in 
this will, it is submitted that the words are so used 
that on the whole they should be construed as impera- 
tive. ; 

Expressions identical with those used in the present 
vase, and others not so strong as these, have frequently 
been held by the Courts to create a trust. 
Harding vs. Glyn, 1 Atk., 469. 
See also Cases cited in note, Il. Pomeroy’s 
Equity, page 580. 


SEcoNnD. As to the definiteness of the subject of the 
trust. 
The rule requiring certainty or definiteness in the 
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private papers. He put them down in the room he occupied, but I 
paid no further attention to them. He never showed them to me. 
I do not remember what the papers were in, but think they were in 
a cloth bag of dirty color hut had been white. 

Q. 24. What became of those papers ? 

Ans. I think they are now in my room on said “Home place;” at 
least they were there when I left last Sunday. Ido not know that 
they are the same papers, but Asa Hodges told me they were. 

Q. 25. How long after the death of Fleming Price did you first 
see Asa Hodges with the bag of papers that he said were Fleming 

Price’s ? 
161 Ans. I do not think I saw him with the papers; he told me 
they were in his room. I think he told me this after Price’s 
burial. It was a month or more after that before my attention was 
called to these papers being in my room. 

Q. 26. Were they put in your room in the same bag you first saw 
them in? 

Ans. Well, now, I am not certain about that; I paid so little at- 
tention to the matter that I cannot say I recollect about it. 

Q. 27. When you left there last Sunday were they in the same bag 
you first saw them in? 

Ans. I think they were, but am not certain. 

Q. 28. Did you examine those papers ? 

Aus. I looked into them a little about the last of August last at 
the request of nobody, but just to satisfy myself as to what was in 
the bag. 

Q. 29. Was that the first time you had ever looked at them ? 

Ans. Yes: and the only time. 
162 Q. 30. How old was Fleming Price at the time of his 
death ? 

Ans. I reckon about 35 or 36 years old. 

Q. 31. Has any one taken out letters of administration on his 
estate in Arkansas ? 

Ans. Yes; W. D. Hardin, last August or October. 

Q. 32. At whose request did Hardin take out letters of adminis- 
tration and what lawyer made the application for him? 

Ans. I do not know—to both questions; I did not have anything 
to do with it. 

Q. 33. Has Hardin ever applied for or gotten Price’s private papers 
that you that you have spoken of ? 

Ans. Not that I know; he has never applied to me for them. 

(. 34. Has he ever seen them ? 

Ans. I do not know that. 

Q. 35. Where does said W. D. Hardin live now and what is his 
business ? 

Ans. He lives on the farm known as the Hardin place, adjoining 

Judge Asa Hodges’ “ Home place,” and is a farmer. 
163 Q. 36. Where do you live now? 
Ans. My home is North Alabama, at Moulton, but am 
residing at present in Arkansas, or Judge Hodges’ “ Home planta- 
tion,” temporarily. 
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Q. 37. For how long have you resided on said “ Home place?” 

Ans. About one or two months in every year; I make that my 
headquarters when I am down there. 

Q. 38. Have you spent more of your time, say, for four years past, 
at your said place of residence in Arkansas or at your home in North 
Alabama? 

Ans. I can hardly answer that; I try to so arrange my affairs as 
to be at both places when the court’s in session ; since my wife died 
I have spent most of my time in Arkansas at said “ Home plage ;” 
my wife died about two years ago. 

Q. 39. What relation are you to Asa Hodges, or to his late wife, 
Mrs. C.S. T. Hodges? 

Ans. None to either. 
164 Q. 40. Were you not, since 1876, the general counsel of Asa 
Hodges and his wife ? 

Ans. Yes, sir. 

Q. 41. Did you attend to generally all of their lawsuits since tlat 
time ? 

Ans. I believe I have; he has had no lawsuits that I have not 
been engaged in as their attorney, either fully or in part. 

Q. 42. Were you not engaged by Asa Hodges as one of his attor- 
neys or lawyers in this suit? 

Ans. I was at first, but my understanding now is that I go out of 
it; that understanding I got from Judge Hodges before the answer 
was filed. 

Q. 43. State the conversation between you and Judge Hodges in 
which he gave you to understand that. 

Ans. He told me that he would want to examine me as a witness, 
and I said if that was so I could not act as counsel in the case. 

Q. 44. Who wrote the answer of Asa Hodges in this case ? 
165 Ans. I think ( wrote it; I have not seen it on file, bat 


wrote one. 

Q. 45. Do you now pay board at Asa Hodges’, and does he ody 
you fees to attend to his law business ? 

Ans. I do not pay any board, and I expect him to pay me fees for 
attending to his law business, except this case. 

Q. 46. In the large amount of law business you have attended to 
for him since 1876 has he ever paid you any specific fee for any par- 
ticular case? If so, name it. 

Ans. He has paid me a good deal of money ; he has paid my ex- 
penses and probably $500 or $600.00 altogether, and has furnished 
me supplies, and his wife has conveyed me about 800 acres of bottom 
land, known as the Peters place, in Crittenden county, Arkansas. 
She conveyed it to me last winter; this conveyance was for services. 
The 800 acres is worth about $4,000.00 ; but I never did charge him 

any specific amount for a fee, and he never agreed to pay me 
166 any specific amount for a fee, but has always paid me liber- 
ally for all the services I have done. 

Q. 47. Do you know what crops were grown on the Arnold place 
during the year 1880 and what became of tiem ? 

Ans. No; I do not know of my own knowledge. 
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subject matter of the trust is applicable to the uphold- 
ing of any trust provision made by a testator, even 
where he has expressed his intention to create a trust in 
undisputed technical language. ‘the rule is not pecul- 
larly applicable to precatory trusts. And if this pro- 
vision of the testator for the care and protection of his 
mother and sister is sufficiently definite for the Court 
to enforce, had the expressions creating it been techni- 
cally fiduciary, then, also, is it sufliciently definite 
where the inartificial language of the whole will shows 
as clearly as in this case that the testator intended that 
his mother and sister should have a beneficial interest 
in the estate. 

The weight to be given by the Court to the fact that 
the testator has not set out in so many words the exact 
sum of money which should be applied to the care and 
support of his mother and sister from year to year, or 
that he has not designated any principal amount to be 
set apart by his wife for such purpose is not governed 
by an arbitrary rule of construction which would defeat 
the raising of a trust from the very fact. It can only 
be considered in the light of evidence and argument for 
what it may be worth that the testator did not mtend 
to create a trust. 

Wright vs. Atkyns, Turn & Russ, 159. 
Morice vs. Bishop of Durham, 10 Ves., 536. 


And it has been shown by the decisions in Sriggs vs. 
Penny, Bernard vs. Minshull and Willets vs. Willets 
that an indefiniteness in the subject does not override 
the clear intention of the testator to create a trust. 
Now, in those cases where indefiniteness and uncer- 
tainty in the subject have been held to defeat the rais- 
ing of a trust, it will be found that the indefiniteness 
arose from a direction as to the disposition of a 
remainder or surplus after the property had been ap- 
plied to the use of the first taker, showing clearly that 
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the subject of the trust depended on the discretionary 
use of the property by the first taker. 

ln re Pennock’s Estate, 20 Pa. St. 

Hess vs. Singler, 114 Mass., 56. 

kade vs. Kade, 5 Mad., 118. 

Wynne vs. Ilawkins, 1 Bro. C. C., 179. 


Pushman vs. Filiter, 3 Ves., 7. 


Such a direction would be construed as showing 
clearly that the amount depended solely upon the wish 
or desire of such first taker, and that it was the inten- 
tion of the testator to subject his own wishes as to the 
beneficial enjoyment of the property to the wishes of 
such first taker. 

But in this case there is no such provision ; the 
beneficial interest, so long as it lasts, in the estate is 
contemporaneous with the legal ownership. It does 
not cut down that ownership to a mere life interest in 
any portion of. the estate. The amount is not meas- 
ured by the testator by what is left undisposed of. 
The indefiniteness does not.arise from requesting his 
wife to give to his mother and sister what may remain 
after her own use of the property is satisfied. The 
measure of the beneficial interest is clearly stated to be 
the “care and protection” of his mother and sister. 
Whatever is consistent with that is the amount which 
the testator clearly intended should be subjected to the 
trust which he has created. 

This measure of the quantum of the estate to which 
the beneficial interest of the mother and sister is to at- 
tach is a measure which a court of equity will recog- 
nize and apply. The amount which a judgment hon- 
estly exercised, in the interest of the beneficiaries 
will apply towards their “care and protection” can be 
ascertained ; and when it is clear that a ¢rus/ is created 
the language of the testator expresses a purpose suffi- 
ciently definite to be executed by the Court. Sir 
JAMES WiGRAM, in Zhorp vs. Owen (2 Hare, 607), draws 
this conclusion from the authorities, namely, tha, 
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‘“ Whatever difficulties might originally have been sup- 
posed to exist in the way of a court of equity enforcing 
a trust, the extent of which was unascertained, the 
cases appear clearly to decide that a court of equity 
can measure the extent of interest which an adult, as 
well as an infant, takes under a trust for his support, 
maintenance and advancement, provision, or other like 
indefinite expression, applicable to a fund larger con- 
fessedly than the party entitled to the support, main- 
tenance or advancement can claim, and some interest 
in which is given to another person.” 

Broad vs. Beavan, 1 Russ., 511, note. 

Wetherell vs. Wilson, 1 Keen, 80. 

Woods vs. Woods, l Myl. X Cr., 401. 

Pride vs. Fooks, 2 Beav., 430. 

Subber vs. Jubber, 9 Sim., 503. 

Kilvington vs. Gray, 10 Sim., 293. 

Soames vs. Martin, 10 Sim., 287. 

Gilbert vs. Bennett, 10 Sim., 371. 

Alexander vs. McCulloch, 1 Cox Ch. C., 391. 

Raikes vs. Ward, 1 Hare, 445. 

Crockett vs. Crockett, 1 Hare, 451. 

Hamley vs. Gilbert, Jac., 354. 

Thurston vs. Essington, Jac., 361. 

Connolly vs. Farrel, 8 Beavan, 347. 

Donovan vs. Van de Mark, 78 N. Y., 244. 

Chase vs. Chase, 2 Allen (Mass.), 101. 


The case of Warner vs. Bates, 98 Mass., 274, a leading 
case on this question, was not unlike the case at bar. 

In that case the provision of the will was as follows : 
“IT give and bequeath to my husband, George Bates 
‘aforesaid, the use, income and improvement of all the 
“ estate, real, personal and mixed, of which I shall die 
‘seized and possessed for and during the term of his 
“natural life, in the full confidence that upon my de- 
‘‘ cease he will, as he has heretofore done, continue to 
“ give and afford my children (enumerating them) such 
“ protection, comfort and support as they or either of 
“them may stand in need of;” and it was held that 
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these words subjected the use and income to a trust 
which could be enforced in equity. 

In Foley vs. Parry (2 Myl. & K., 138), where a tes- 
tator gave his real estate and all his residuary property 
to his wife for life, with remainder to an infant great- 
nephew for life, a statement in the will that it was his 
particular wish and request that his wife and the infant's 
grandfather would superintend and take care of the 
infant’s education, so as to fit him for any respectable 
profession or employment was held, under the cireum- 
stances, and upon the effect of the whole instrument, 
to charge the maintenance and education of the infant 
upon the interest taken by the testator’s widow under 
the will. 


Tuirp. As to the language of the testator, by which 
he leaves the property to his wife, does that import 
such absolute and uncontrollable beneficial ownership 
in her as to defeat the raising of a trust ? 

It is true if there were no other words to the will than 
these: “I give and bequeath to my said wife, Ellen 
M. Colton, all of the estate, real and personal, of which 
I shall die seized, possessed or entitled to,” the wife 
would be the legal and beneficial owner of the entire 
estate, free from any obligations. But, in the words of 
Chief-Justice MARSHALL in Smith vs. Bell, 6 Peters, at 
page 76, “ No rule is better settled than that the whole 
will is to be taken together, and is to be so construed 
as to give effect, if it be possible, to the whole.” 

If the whole will is taken in this case, it is clear 
that the words of bequest are qualified by the subse- 
quent words imposing an obligation. It is not, under 
the rules governing precatory trusts, because a bequest 
is made to the first taker that the Court will decline to 
raise a trust. That the person upon whom the obliga- 
tion is imposed is first made a legatee or devisee is al- 
ways one of the given facts in the case of a precatory 
trust. But itis where the testator has in addition to 
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the language of mere gift used words signifying beyond 
doubt that he did not intend anything to take away 
from the absolute use and beneficial enjoyment of the 
property by the legatee, that the Courts have held that 
no trust could be raised. An instance of such language 
is that used by the testator in the case of Meredith vs. 
Heneuge, 1 Sim., 553, where the property was left with 
the expressed wish that the legatee should hold it “ un- 
fettered and unlimited.” 
See also cases cited in II. White and Tudor’s 
Leading Cases in Eg. (6th Edition), p. 
1087. 


Such additional affirmative words make the clear in- 
tention as to the beneficial ownership ‘nconsistent with 
the raising of a trust. 

No more does the authority to sell given in the latter 
part of the will militate against the raising of a trust. 

See Salomon vs. Latarence, 52 N. Y. Su- 
perior Ct. Reports, 1A4. 


The power of sale and disposal of the property given 
to his wife in the latter part of the will clearly applies 
to the administration of the estate by the wife as ex- 
ecutrix. It is evident by its provisions that the testa- 
tor intended that his wife in such administration should 
not be restricted in’ her action as executrix, by any 
regulations of statute which might require “ obtaining 
the order of the Probate Court or of any Court,” or 
which might require her to give notice. 

On the other hand if, as the appellee claims, this 
provision applies to her ownership as legatee and devi- 
see, what possible application can it have except to 
show that the testator intended by the provisions for 
his mother and sister to qualify and restrict the gift to 
his wife by a trust? If he had not intended to so re- 
strict the gift, or her beneficial interest in it, then the 
authority to sell and dispose of the property, the right 
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of alienation given, has no more force than a mere re- 
dundancy. This subsequent provision then, if at all 
applicable to his wife’s position as legatee or devisee, 
shows that although he intended to confine to some ex- 
tent her beneficial interest in the property, he did not 
intend to restrict her in the legal ownership by de- 
priving her of the power of sale. The removal of any 
such restriction, which might have been inferred as ex- 
isting but for the subsequent provision is not Incon- 
sistent with the creation of a trust. 


Third Point. 


The situation and relationship of the parties show that 
it was the intention of the testator to impose a trust on 
the property in favor of his mother and sister. 


How forcible is the language of the Court in Smith 
vs. Bell, supra, when applied to the case at bar! Chief- 
Justice MARSHALL there says: “In the construction of 
ambiguous expressions, the situation of the parties may 
very properly be taken into view. The ties which con- 
nect the testator with his legatees, the affection sub- 
sisting between them, the motives which may reason- 
ably be supposed to operate with him and to influence 
him in the disposition of his property, are all entitled 
to consideration in expounding doubtful words and 
ascertaining the meaning in which the testator used 
them.” 

Calling, then, the circumstances and situation of the 
parties to our assistance as a guide in determining 
whether or not the testator intended to impose a trust 
upon the estate, toward what conclusion do they 
direct ? 
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In the first place, there existed the strong natural 
ties of filial and fraternal relationship. Moreover, the 
testator knew that his mother was advanced in years, 
that she was an invalid, that she needed the constant 
attendance of physicians, and that her only means of 
subsistence, that she could call her own, was the income 
of fifteen thousand dollars. He knew that his sister 
had relinquished all her rights in their father’s property 
and shared with his mother the income of his mother’s 
small property, and that her life had been devoted to 
the care of his mother in her sickness. The testator, 
moreover, owed to some extent a debt of gratitude to 
these two, from the fact that his large fortune had its 
beginning in the money borrowed from his father, and 
borrowed again on his father’s death from this mother 
and sister. 

These facts should not, we conceive, be passed lightly 
over, but are entitled to deliberate consideration in 
their bearing upon the proper construction of this will. 
The reason and the incentives for making his mother 
and sister objects of his dutiful and solicitous care and 
protection were as strong to influence this testator as 
they well could be, and their proper consideration must 
give to the words of the will a still clearer expression 
of his intention that his wishes for their benefit should 


be fulfilled. 


Fourth Point. 


A court of equity will inquire into the acts of a trustee, 
and, if the trust is not in good fuith executed, but is ren- 
dered nugatory by the refusal of the trustee to exercise a 
reasonable discretion entrusted to him, the Court will en- 
force the execution of the trust according to the intention. 
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The authorities are clear in showing that the “ judg- 
ment” or “discretion,” reposed under a trust obligation 
means au honest discretion to be exercised in the inter- 
est of the beneficiaries of the trust and not of the 
trustee. 

In the leading case of Costabadie vs. Costabadie (6 
Hare, 410) The Vice-Chancellor, Sir James WIGRAM, in 
stating the limits of the “discretion” given ‘to a trus- 
tee, says (at page 414): “If the gift be subject to the 
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discretion of another person, so long as that person 


ss eXErCISES a sound and honest discretion, ] am not aware 


“of any principle or any authority upon which the 
Court should deprive the party of that discretionary 
power. Where a proper and honest discretion is exer- 
cised, the legatee takes all that the testator gave, ‘or 
intended that he should have, that is, so much as iz 
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the honest and reasonable exercise of that discretion he 
is entitled to. That is the measure of the legacy.” 
He then lays down the rule that, consistently with the 
cestur que trust having an interest, subject to discretion, 
he has the right to a discovery of the property, in 
respect of which the interest exists, and of the acts of 
the trustee, and he thus proceeds: ‘She has that 
“right in order that the Court may be able to see 
‘‘ whether the discretion which has been exercised by 
‘“ the party intrusted with it is within the limits of a 
“ sound and honest execution of the trust.” 

Sir Ricuarp Mains, in Jn re lodges, Davey vs. Ward, 
L. R., 7 Ch. Div., at page 792, quotes from the opinion 
of Sir JAMES WIGRAM, and concludes, “ Therefore the 
“ view I have always acted upon, which, I think, is the 
“ proper view * * * is this, that where the trustee acts 
“in the exercise of his discretion, it is incumbent upon 
“ the Court to pay every respect to that exercise, but 
it must consider whether it is properly done ; adopting 
the language of Sir James Wicram, * * * the 
Court must consider whether it is an honest and 
“ proper discretion.” In the above case of Davey vs. 
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Ward the Court controlled the discretion of the trustees 
and exercised its own discretion. 

In Maydel vs. Hurch, 5 Mo. App., at page 275, the 
Court (Lewis, P. J.), speaking of a trustee’s discretion, 
says: “It was not to be a mere capricious, unques- 
“ tioned exercise of the preferences of the trustee, or a 
‘“ ready indulgence of all the wishes of the beneficiary, 
“ but a discretion to be employed with a prudent refer- 
ence to the condition of the estate, and the style of living 
“ for which it might be drawn upon without serious 
* detriment to the fund.” 

In Perry on Trusts, Vol. ii., $ 5lla, these general 
rules are laid down: 

(1) Where a power of electing is given to trustees, 
“as to the rights of third persons, they are bound to 
“ exercise such power most beneficially for the cestuis 
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q Me trustent.” 


Hlaynesworth vs. Cox, Harp Eq. Rep., 149. 


(2) Reference must always be had, in the execu- 
“ tion of a power, to the end or purpose intended, by the 
creator of the power, * * * and a power must 
always be executed bona fide for the end and purpose 
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” designed,” 
Costabadie vs. Costabadie, 6 Hare, 410. 
Hamley vs. Gilbert, Jacob's Rep., 345. 
Saunders vs. Schmaelze, 49 Cal., 59. 
Hawkins on Wills, 160. 
Haydel vs. Hurck, 5 Mo. App., 267. 
Wormeley vs. Wormeley, 8 Wheaton, 421. 
2 Perry on ‘Trusts, Sections 511, 5lla. 
| ee a " Section 255. 
Gower vs. Mainwaring, 2 Ves., 87. 
Schouler’s Ex’ors. & Admrs., Sec. 267. 
Pomeroy’s Equity Jur., §§ 153, 991. 
Arnold vs. Gilbert, 5 Barb. (N. Y.), 190. 
Power vs. Cassidy, 79 N. Y., 602. 
Coates vs. Woodworth, 13 Ill, 654. 
Jordan vs. Jordan, 2 Law Rep.(N. C.), 409. 
Jones vs. Dougherty, 10 Ga., 273. 
Willett vs. Carroll, 13 Md., 459. 


, 


a eee — 


26 


Raikes vs. Ward, 1 Hare, 445. 

Erisman vs. Directors of Poor, 47 Pa. St., 
509. 

Pulpress vs. African Church, 48 Pa. St., 210. 

Carson vs. Carson, 1 Wins. (N. C.), 24. 

Davey vs. Ward, L. R., 7 Ch. Div., 754. 


It needs no argument to show that the discretion re- 
posed by the testator in his wife in the present case has 
been grossly abused, and indeed substantially not ex- 
ercised at all. It is only necessary to recur to the cir- 
cumstances surrounding the testator’s mother and sis- 
ter, and the entirely inadequate sums heretofore con- 
tributed by the testator’s wife out of the estate towards 
their ‘‘ care and protection,” and tothe size of the estate 
out of which the “ gift or provision ” was to have been 
made, to show that there has been the exercise of no 
honest discretion on the part of the testator’s widow, 
but that she is influenced in her action solely by selfish 
motives, entirely in her own interest. 


Fifth Point. 


This Court has jurisdiction to enforce the execution of 


this trust. 


It is urged on the part of the appellee that the Pro- 
bate Court in California having distributed the estate 
to the sole legatee and devisee under the will has, by 
such decree, rendered its decision adversely to a trust ; 
that the Probate Court had jurisdiction to pass on the 
question of whether or not there was a trust and, al- 
though the question was not before the Court on the 
granting of the decree of distribution, such decree de- 
termined that question. 
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But, the decree of distribution of the property and 
delivery to Mrs. Colton as legatee, created the very 
situation out of which by the will the trust arises. 
What objection could have reasonably been interposed 
by the mother and sister to the entry of a decree upon 
which the property was transferred into the widow’s 
hands, so as to create the very foundation of their 
present claim under the will? It was not to be pre- 
sumed that the widew would refuse to execute the 
trust thus created, and if she does so refuse, it is 
clearly within the jurisdiclion of a court of equity to 
enforce it. The decree of distribution determined 
nothing more than who was the distributee under the 
will (see See. 1911, Code Civil Procedure, Cal.). The 
appellee does not claim that any adjudication was made 
for or against the raising of a trust, and the fact that 
under the statutes of California jurisdiction is given to 
the Probate Court to pass on these questions, cannot 
affect or limit the equity jurisdiction of the Federal 
Courts which is coextensive with the English Court of 
Chancery. 

Mr. Justice CAMPBELL says, in Hyde vs. Stone, 20 
Howard, 170-175, delivering the opinion of the Court, 
that “ the Court has repeatedly decided that the juris- 
diction of courts of the United States over controver- 
sies between citizens of different States cannot be im- 
paired by the laws of the States which prescribe the 
modes of redress in their courts or which regulate the 
distribution of their judicial power.” 

In Payne vs. Hook, 7 Wall, 425, it was decided that 
the jurisdiction of the Cireuit Court of the United 
States, in a case for equitable relief was not excluded, 
because, by the laws of the State, the matter was within 
the exclusive jurisdiction of its Probate Courts. 

See Adlis vs. Davis, 109 U.S., 485. 
Williams vs. Benedict, 8 How., 107. 
Bank vs. Horn, 17 How., 160. 

Youley vs. Lavender, 21 Wall., 276. 
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. A ~ YS et 
Freeman vs. Howe, 24 How., 454. ger 
Hook vs. Payne, 14 Wall., 255. pe 


Last Point. 


The decrees of the Court below should he reversed and & ' , 
the demurrers overruled. 
SHERMAN EVARTS, 
Wma. M. Evarrts, 
Of Counsel. 
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IN THE SUPREME COURT 


OF THE 


UNITED STATES. 


MARTHA COLTON, 
Appellant, 
vs. \ ie 
ELLEN M. COLTON, 
Appellee. 


ABIGAIL R. COLTON. 
Appellant. | 


‘No. 229. 


ELLEN M. COLTON, 
Appellee. 


BRIEF FOR APPELLEE. 


As at the time we write we are unable to see 
the brief for appellants, we shall preface this brief 
with a short statement of the facts: 

David D. Colton, died in San Francisco, 
October gth, 1878. On the preceding day he 
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made a will which is in the following words: and 


figures. (Attestation clause omitted.) 

“T David D. Colton, of San Francisco, make 
this my last will and testament. _I declare that 
all of the estate of -vhich I shall die possessed 1s 
community property and was acquired since my 
marriage with my wife. I give and bequeath to 
my said wife, Ellen M. Colton, all of the 
estate real and personal, of which I shall die szezed, 


' possessed or entitled to. / recommend to her the 


care and protection of my mother and sister, and 
request her to make such gift and provision for 
them as in her judgment will be best.  Jalso re- 
quest my dear wife to make such provision for my 
daughter, Helen, wife of Crittenden Thornton, 
and Carrie,as she may in her love for them 
choose to exercise, I hereby appoint my said 
wife to be the executrix of this my last will and 
testament, and desire that no bonds be required 
of her for the performance of any of her duties as 
such executrix. 

I authorize and empower her to sell, dispose 
and convey any and of all of the estate of which 
I shall die szezed or possessed, without obtaining 
the order of the Probate Court or of any Court, 
and upon such terms and in such manner, with 
or without notice, as to her shall seem best. 

If my said wife shall desire the assistance of any 
one in the settlement of my estate, I hereby ap- 
point my friend, S. M. Wilson, of San Francisco, 
and my Secretary, Charles E. Green, of San 
Francisco, to be joined with her in the said 


executorship, and authorize her to call in either 


or both of the said gentlemen to be her co-execu- 
tors: and in case she shall so unite either or both 


‘ of them with her the same provisions are hereby 


made applicable to them as I have before made 
for her in reference to bonds and duties and 
powers. 
San Francisco, October 8th, 1878. 
DAVID D. COLTON.” 
(Folzos g, 70.) 


The testator left him surviving his widow, the 
appellee, and two daughters. The appellants are 
the mother and sister of the deceased referred to in 
the words of the will which we have italicised. 
They reside together in the City of New York, 
and the appellant Martha is, and ever since her 
father’s death has been, supported by her mother, 
the appellant Abigail R. Colton, who, it 1s al- 
leged, is possessed of no other property than the 
sum of $15,cco, which she has had loaned out at 
interest since March, 1877. (folios 5, 6, 7.) 

The will of the deceased was duly admitted to 
probate in the proper Court on the 29th day of 
October, 1878, and on the 18th day ot December, 
1579, “ by an order or decree of said Probate 
Court then and there duly made and entered, the 
whole estate, real and personal, of the said David 
D. Colton then remaining was distributed to” the 
appellee. (/o/20 3.) 

On six occasions during the year 1880 appellee 
sent to the appellant, Abigail R., sums of fifty 
dollars each. In February, 1881, the sum of six 
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hundred dollars; and in November, 1882, the 
sum of six hundred dollars. (/v/zo 4.) 

Without in any way expressing any dis- 
satisfaction with the sums so sent, or com- 
plaining that her own means and the sums so 
sent her were at all insufficient for her wants, she, 
on or about October 20th, 1883, caused to be 
served upon the appellee in San Francisco a 
demand “that she execute the terms and direc- 
tions of the last will and testament of the said 
David D. Colton, and that from his estate so as 
aforesaid distributed to the defendant she make a 
suitable provision for” her, the said Abigail R. 

No intimation of what would be such “ suitable 
provision ” is given. 

On November 2oth, 1883, the appellant verified 
the bill in the case at bar in New York, and on 
December 11th, 1883, it was filed in the Court 
below. 

The bill was demurred to by appellant, and 
after argument the demurrer was. sustained and 
the bill dismissed September 22d, 1884. From 
the decree of dismissal this appeal is prosecuted. 


The decree of the Probate Court of the City and 
County of San Francisco tn the Matter of the Es- 
fate of D. D. Colton, deceased, distributing the 
whole of the estate to the appellant, was a complete 
and final adjudication as to all parties claiming, as 
heirs, legatees or devisees, any tnterest legal or equt- 


n 
table tn or to the estate, and ts therefore a bar to 
the present suit. | 
(4.) The Probate Court had the exclusive 
jurisdiction, of the matter of the distribution of 
the estate. 


Augutsola vs. Arnaz, 51 Cal., 439. 


(2.) And in distributing the estate, equitable 
interests in, and trust charges upon, the property 
were equally within its province and duty to en- 
quire into and determine. 

‘The former order of the Probate Court dis- 
tributing the entire estate to the executrix as 
sole devisee under the will was the final order of 
the Court in the matter of the estate, and its ef- 
fect, unless subsequently modified or reversed on 
appeal, was a final disposition of all the funds of 
the estate, and an investiture of the absolute right 

, 


and title thereto in the executrix as sole devisee.’ 


Estate of Garraud, 36 Cal., 279, 280. 


‘‘ By the law of this State the Probate Court is 
a Court created by the Constitution, and has ju. 
risdiction over matters relating to the settlement 
of the estates of deceased persons; among other 
matters, ‘to distribute the residue of the estate 

* * among the persons who, by law, are en- 
titled thereto.’ (Sec. 1665,C.C. P.) Ma trust 
ts altempted to be created this Court must deter- 
mine how far the allempl 2s successful, what vs the 
frust, who ws the trustee, and who are the beneft- 
craries,and distribute accordingly. ‘The decree of 
distribution, founded upon the will, is the war- 
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rant or charter of the trustees, and by it the 
objects and purposes of the trust are expressed.” 


Estate of Crooks, Myrick’s Prob. Rep., 249. 


“Tt may truly be said that it would be un- 
profitable for this Court to inquire into the mode 
of administering the trust, which may (not neces- 
sarily must) fall under the supervision of a Court 
of Chancery; but it zs profitable, 7/ zs not only the 
province, bul it is, under our system, the necessary 
province of a Probate Court, to inquire and deter- 
mine whether a valid trust has been created. ‘The 
mode of administering, the power to regulate and 
direct its subsequent administration, 1s quite sepa- 
rate and distinct from a question of whether a 
legal trust is expressed. Soin regard to whether 
all the objects of the trust are legal or not. Sec. 
tion 1665, C. C. P., provides that ‘‘ the Court must 
proceed to distribute the residue of the estate 

* *® among the persons who, by law, are en- 
titled thereto. A trustee of a devise takes no 
estate unless there is a legal valid trust created. 
The trust attempted to be created may be legal in 


part and illegal in part. This Court in making 
distribution must determine how far the trust is 
legal and how far illegal. The decree of distri- 


bution founded upon the will, zs ‘he warrant or 
charter of the trustees, and by it the general ob- 


jects of the trust are expressed. 
Estate of Hinckley, Myrick’s Prob. Rep., 
194. 


- 

The decision above quoted from was, as to the 
point under consideration, affirmed on appeal 
by the Supreme Court (58 Cal., 518). After 
quoting from the opinion of the Court below, the 
Supreme Court say: “ With this view of the 
learned Judge we are in full accord.. We may 
add that it is within the province of the Probate 
Court /o define the rights of all who have legally, 
or equitably, any interest in the property of the 
estate derived from the will, whether they are en- 
titled to any present enjoyment, or ‘heir interests 
are contingent.” 


(C.) Courts of Probate in these days, and in 
this country, have not merely succeeded to the 
lame and inefhcient jurisdiction of the ecclesiasti- 
cal courts, on the contrary they have attained 
such a growth by the transfer of powers formerly 
possessed by Courts of Equity that they are now, 
by the force of State constitutions and legisla- 
tion, armed with complete power to determine all 
questions involved in the administration or dis- 
tribution of the estates of decedents. After re- 
viewing the probate system of this State in 
Broderick’s will case (21 Wall., 217), Mr. Justice 
Bradley said: “ In view of these provisions it is 
dificult to conceive of a more complete and effect- 
ive probate ] urisdiction, or one better calculated; 
to attain the ends of justice and truth.” 

We have already seen that 1n distributing the 
estate it was the right and /Ae du/y of the Probate 
Court to construe the will on this question of the 
existence or non-existence of a trust in favor of 
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the complainants. Had it determined that such 
trust existed, while it would have distributed the 
legal title to the defendant, it would have distrib- 
uted it expressly and in terms charged with the 
trust, 
Estate of Molk, Myrick’s Pram i. 252. 
Estate of Glass, Myrick’s Prob. R., 214. 


And the decree so charging the property with 
the trust would in the language of the Court in 
the Estate of Hinckley, supra, have been “ the 
charter of the trustee.” 

If the estate had been distributed so charged 
with the trust, undoubtedly thereafter a Court of 
Equity would superintend, if necessary, the ad- 
ministration of the trust and enforce the perform- 
ance by the trustee of his duties. 


(D.) ‘The decisions of the Courts of a State 
as to the construction of its own Statutes, and 
therefore as to the jurisdiction of its tribunals, 
are binding on the Federal Courts. 


Shelby vs. Guy, 11 Wheat, 367. 
Christy vs. Pridgeon, 4 Wall, 203-4. 
Johnston vs. Straus, 26 Fed. Rep., 69. 


(£.) The Probate Court then possessing such 
jurisdiction, and having exercised it, its decree, 
like that of any Court of competent jurisdiction, 
is final and conclusive as to the rights of all par- 
ties claiming under the will, whether such claims 
be based on legal or equitable grounds. 


Cal. Code of Civil Procedure. Sec. 1666. 
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This Section of the State Code of Civil Proced- 
ure refers to the decree of distribution, and is as 
follows: 

‘In the order or decree the Court mus/ name 
the persons, and /he proportions or pam to w hich 
each shall be entitled. ’ . as 
such order or decree zs conclusive as to the rights 
of heirs, legatees or devisees, subject only to be 
reversed, set aside or modified on appeal.” 

Story’s Equity Pleading. Secs. 780-783. 

Loring vs. Steenman, 1 Metc., 208-9. 
Colt vs. Colt, 111 U.S. S. C., 566. 

Broderick’s Will Case, 21 Wall, 509. 


On the question of the jurisdiction of the 
Courts of Probate to construe a will, determine 
equitable questions, and distribute estates even if 
held in trust, we refer the Court to 

Matter of Verplanck, g1 N. Y., 450. 
Riggs vs. Cragg, 89 /d., 492. 

Teed vs. Morton, 60 /a., 502. 
Bascom vs. Albertson, 34 1/d., 584. 
Stage vs. Jac kson, I ld.. 200. 
Dundas’ Appeal, 73 Pa. St., 474. 
Whiteside vs. Saath , 20 » Id. 473. 
McGettrick’s Appeal, 98 /d., 
Shollenberger’s Appeal. 21 /d., 340. 
Tryor vs. Farnsworth, 30 Wis., 580-1. 
Brooks vs. Chappell, 34 /d., 411-12. 
Appeal of Schaeffner, 41 /d., 260. 


(/.) The complainants are within the classes 
enumerated in Section 1666 C. C. P., as the pro- 
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vision of the will on which they rely is either a 
legacy or devise or it is nothing. 

Sparks vs. De la Guerra, 14 Cal., 108, 112 
Vide also 

Freeman vs. Rahm, 58 Cal., 114, 115. 


(G.) Conceding for the purpose of the argu- 
ment that the decree of the Probate Court distri- 
buting the estate is not set forth in the bills with 
the fullness and particularity that would be re- 
quired of the defendant in a plea, it 1s not necess- 
ary forthe purpose of the demurrer that it should 
be, as in equity as wellasat law every right 1s to 
be taken most strongly against the pleader and as 
against him the language used is to be understood 
in its natural import in the connection, and with 
reference to the subject matter. Under this rule 
the language in the bills that the Decree of Distri- 
bution was “duly made and entered’’ imports 
jurisdiction in the Probate Court irrespective of 
the Code rule of pleading judgments prevailing 
in California. 

Vide: 

Pennington vs. Gibson, 16 How. U. &. 
So, SI. 


I]. 


Under the law of the State of California, im 
which this will was made, and where the estate 
upon which wt operated ts situate, no trust was 
created by the will in favor of the appellants. The 


ee ee a 
*, 2 Nigel re a " 


1] 


doctrine of precatory trusts has not yet been recog- 
nized wn that State and should not be. 


It is contended by appellants, that the portion 
of the will quoted in italics in the opening part of 
this brief, created a precatory trust in their favor. 

It indicates no rash presumption on our part 
to say that the whole doctrine of these _ so- 
called precatory trusts was the result of judicial 
usurpation. It has met withthe unqualified con- 
demnation of many of the most eminent judges 
and texc-writers in modern days, repudiated by 
the Courts of some States, and is deprecated in 
almost all where it has come under consideration. 

‘The doctrine of thus construing expressions 
of recommendation, confidence, hope, wish and 
desire into positive and peremptory commands, 1s 
not a little difficult to be maintained upon sound 
principles of interpretation of the actual intention 
of a testator. It can scarcely be presumed that 
every testator should not clearly understand the 
difference between such expressions and words of 
positive direction and command, and that in using 
the one and omitting the other, he should not 
have a determinate end in view. It will be agreed 
on all sides that where the intention of the testa- 
tor is to leave the whole subject as a pure matter 
of discretion to the good will and pleasure of the 
party enjoying his confidence and favor, and 
where his expressions of desire are intended as 
mere moral suggestions to excite and aid that 
discretion, but not absolutely to control or govern 
it, there the language cannot and ought not to be 


held to create a trust. Now words of reconi- 
mendation, and other words precatory in their 
nature, smply that very discretion, as contra- 
distinguished from peremptory orders, and there- 
fore ought to be so construed, unless a different 
sense is zrresistib/y forced upon them by the con- 


text.” 
2 Story’s Eq. Jur., § 1069. 

“The doctrine of precatory trusts has never 
met with unanimous approval. Able judges have 
dissented from it on principle; have pronounced 
it artificial, and have described it as violating, 
instead of carrying out the intent of parties. It 
does seem strange that a testator having a full 
and settled intention to create a trust, should 
adopt a mode which at best seems to be a mere 
suggestion or possible inference, and should not 
employ the familiar method of creating a trust by 
express declaration.” 

2 Pomeroy’s Eq. Jur., § 1017. 

“The current of decisions has of late years set 
against the doctrine of converting the devisee or 
legatee into-a trustee.” 


Lewin on Trusts, (sth ed.,) r1o. 


“This construing a mere wish or desire into a 
peremptory command more frequently defeats the 
intention of the testator than carries it out. It 
should be presumed that the testator knew the 
difference between a desire and a command, and 
used the language with reference thereto.” 


Tiffany and Bullard on Trusts, 224-5. 


In Sale vs. Moore, 1 Sim., 534, the Vice Chan- 
cellor said, ‘‘ the first case that construed words of 
recommendation into a command made a well foi 
the testator for every one knows the distinction 
between them.”’ 


In Meredith vs. Heneage, 1 Sim. 542, Lord 
(Ch. Baron Richards expressed a simular view. 

Lord Langdale in Anzgh/ vs. Knight hereafter 
referred to said *‘ In the construction of wills it 1s 
undoubtedly the duty of this Court to give effect 
to the inteution of the testator whenever it can be 
ascertained, but in cases of this nature and in the 
examination of the authorities which are to be 
consulted in relation to them it is unfortunately 
iecessary to make some distinction between the 
intention of the testator and that which the Court 
has deemed it to be its duty to perform; for of 
late years it has been frequently admitted by 
judges of great eminence that by interfering in 
such cases the Court has sometimes rather made 
a will for the testator than executed the testator’s 
will according to his intention.” 


S 


~ 


ee also on this subject . 


McNab vs. Whitbread, 17 Beav., 290. 
Reeve ; VS. Baker. Id Beav.. 3795 Cl SEQ. 
Fox vs. FOX, 27 Beav., 301. 

Green vs. Marsden, 1 Drewry, 646. 
Palmer vs. Simonds, 2 ld., 221, 225 et. seq. 
IVebb vs. Wools, 2 Sim. N. §., 267-8-9. 
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of the English cases, it is sufficient to say that 
for more than half a century the English chan- 
cellors have spoken of this doctrine, handed 
down to them by their predecessors, in terms of 
deprecation and regret, while unable, trammelled 
as they were by numerous and ancient authort- 
ties, to entirely abrogate or repudiate it. 

In the United States the doctrine, while it has 
undoubtedly obtained a foothold, is nearly every- 
where viewed with marked disfavor and in some 
States repudiated. 

The most instructive and well considered de- 
cision on the subject to be found in the American 
cases is that of Pennock’s Estate, 20 Pa. State, 
265. It traces the origin and history of the 
doctrine, declared that the rule “rejects the 
plain common sense of expressions,’ and that 
‘it has no foundations in any of our customs or 
institutions and no place in our law.” 

Vide also 

flopkins vs. Glunt, 111 Pa. St., 287 
Burt vs. Heron, 66 Lad., 400. 


In Howard vs. Carust, 109 U.S. S. C., 734, 
the case of Pennock’s Estate is cited by the Court 
as authority. 


oe 
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In £//zs vs. F//zs,.15 Ala., 299, this doctrine 
was under consideration and the Court having 
quoted with approval Sec. 1069 Story’s Equity, 
and examined numerous authorities said: “ These 


authorities, with many others which might be 
cited, show the tendency of modern decisions in 


The Book that ‘ great men are not a/ways wise.’ 
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England not to extend this doctrine of implied 
trust from precatory words, but to go back as far 
as may be consistent with the current of their pre- 
vious adjudications to what I humbly conceive to 
be the true rule of interpretation—that is to give 
such recommendatory expressions their natural 
ordinary and familiar sense, and having arrived at 
the true intention of the testator to let that inten- 
tion, if lawful, be the rule of decision in the par- 
ticularcase. Thus the Court will execute the will 
of the testator, and not by a forced technical con- 
struction of his words make a will for him | 
4 . | In departing from the earlier 
English authorities we are not wanting in respect 
for the transcendant learning and abilities of the 
chancellors who delivered the opinions. We only 
refuse to follow a rule of construction which many 
of them acknowledge to have been founded 1n er- 
ror and from which they would have gladly have 
receded if they could. That they, upon this 
point, have erred, but confirms the declaration 1n 


lide also. 
Lesesne vs. Witte » 5 S. il 459, 461. 
Vian Duyne vs. Van Duyne, 14 N. J., Ea., 
400, ef S€q. 
Gilbert vs. Chapin, 19 Conn., 347. 
Hlarper vs. Phelps, 21 lad., 259, 269, 270. 
Foose vs. Whitmore, 82 N. Y., 405. 


Of what value as a standard of private right or 
public justice, is a rule of law, which must be ad- 
ministered under protest, in the face of a practi- 
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cally unanimous hostile criticism, and of the con- 
tinued exercise of judicial acuteness in its eva- 
sion... We may say of this doctrine, which has 
been condemned as contrary to common sense, 
refined away by hostile criticism, and hedged in 
by exceptions, what a great Judge said of another 
rule of law which had been obscured and encum- 
bered by a mass of exceptions: ‘* When we look 
at the nature of the twenty-four different excep- 
tions to the rule in Adwards vs. Harben, 2 T.R., 
587, which are above enumerated, it 1s time to 
ask what does the rule amountto? What is the 
rule worth ?—and does its preservation deserve a 
struggle?” 


Note to Lzsse// vs. Hopkins, 3 Cow., 189. 


While we cannot deny that precatcry trusts. 
have been enforced by Courts of Equity, we do 
considering the confizct between the ancient and 
modern authorities—between those which make 
wills for testators, and those which endeavored to 
to return to the proper boundaries of judicial 
power—urge upon this Court that the doctrine is 
fundamentally wrong and unjust; that it is 
founded on no living principle of legal or public 
policy; that instead of effectuating his intention, 
it, in the language of Lord Eldon, “is generally 
a surprise on the intention” of the testator, and 
should not be recognized as existing in any State 
where it has not already been formally adopted 
or expressly acquiesced in. 

It is not arule of property in California. In- 
deed, it is not too much to say that the rule has 


A 
t7 
no existence in that State at all [t is unsuited 


to our conditions where the amplest liberty of 
disposal of property by willexists. Only one case 
can be found in the Federal Reports touching 
the subject (A/oward vs. Carust, 109 U. S. 
»s. C., 725), and there the limitations of the 
doctrine, rather ‘than its own existence. are 
considered. That case does not decide that 
the doctrine of precatory trusts is adopted 
by the Court. It was unnecessary for the 
purposes of the case to consider that question. 
The case was one of an executory devise rendered 
void by the giving to the first taker of an -abso- 
lute power of disposition. As to precatory trusts 
all that can be gathered from the case is that if 
they are ever recognized it will be with the most 
stringent limitations. This Court has the nght, 
as well as the power, to repudiate this pernicious 
doctrine, and we submit that the power and the 
duty go hand in hand. 

And in exercising this power and duty the 
Court is not without warrant in the legislation of 
the State of California as well as in general prin- 
ciples. It is frequently said by the text writers 
that the question does not turn upon the gram- 
matical import of the testator’s words. Violence 
is generally, if not always, done to the ordinary 
and grammatical sense of the language used by 
him. But section 1324, C. C., enacts that “the 
words of a will are to be taken in their ordinary 
and grammatical sense, unless a clear intention 
to use them in another sense can be collected and 


that other can be ascertained. 


1s 


True this was a general rule of construction of 
wills long prior to the adoption of the Codes, du 
precatory expressions were held not to be gove ned 
by zt (Meggison vs. Moore, 2 Vesey., 633). No 
such exception or counter rule is to be found in 
the Code. 

That the ‘‘ ordinary and grammatical sense’”’ of 
the words “recommend” and “ request” is not that 
of command or peremptory disposition or direc- 
tion, but implies both the right'and power of the 
party to whom they are addressed to comply 
therewith or not, as to him may seem proper we 
need not argue. 

We invoke the following sections of the Civil 
Code of California in aid of our contention.. 

“Sec. 1319. In interpreting a will subject to the 
law of this State, the rules prescribed by the fol- 
lowing sections of this chapter are to be observed 
unless an intention to the contrary c/ear/y ap- 


pears. ” 


Among “the following sections of this chap- 
ter” are: 

“Sec. 1322. A clear and distinct devise or be- 
quest cannot be affected by any reasons assigned 
therefor, or by any other words nof equally clear 
and distinct, or by inference or argument from 
other parts of the will. . ¥ “4 

“Sec. 1324. The words of a will are to be taken 
in their ordinary and grammatical sense, unless 


a clear intention to use them in another sense 
can be collected. and that other can be ascer- 
tained.”’ 
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“Sec. 1331. A devise or bequest of all the tes- 
tator’s real or personal property in express 
terms or in any other terms denoting his intent to 
dispose of all his real or personal property, passes 
all the real or personal property which he was 
entitled to dispose of by will ‘at the time of his 
death.”’ 


= 


A citation or examination of any great propor- 
tion of the numerous authorities on this question 
has not been attempted in this brief. It would 
be an useless display of industry, as a few cases 
illustrative of the doctrine and the general tend- 
ency of the Courts answer all legitimate purposes 
of argument. 


It remains to consider whether the terms of the 
will under discussion bring it within the defined 
criteria of precatory trusts as laid down by text 
writers and judges of the present day even when 
recognizing the existence of the rule. What are 
they ? 

‘Wherever therefore,” says Story, “ the objects 
of the supposed recommendatory trusts are not 
certain or definite; wherever the property to 
which it is to attach is not certain or definite; 
wherever a clear discretion to act, or not to act, is 
given; wherever the prior dispositions of the prop- 
erty import absolute and uncontrollable ownership; 
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in all such cases Courts of Equity will not create 
a trust from words of this character.” 


2 Story’s Eq. Jur., Sec. 1070. 


‘As a general rule it has been laid down that 


when property has been absolutely given to any 
person and the same person is by the giver, who 
has power to command, recommended or entreated 
or wished /o dzspose of that property in favor of 
another, the recommendation entreaty or wish 
shall be held to create a trust; First, if the words 
are soused that on the whole they ought to be 
construed as imperative. Secondly, if the subject 
of the recommendation or wish be certain; and 
Thirdly, if the objects or persons intended to 
have the benefit of the recommendation or wish 
be also certain.” 


Knight vs. Knight, 3 Beav., 148. 


These rules stated affirmatively by Lord Lang- 
dale in Anzght vs. Kuizeht and negatively by 
Judge Story constitute the guides of construction 
at the present day. The only apparent differ- 
ences apart from the form of statement are in 
respect toa branch of the first essential. Lord 
Langdale says ‘“‘if the words are so used. that 
upon the whole they ought to be construed as 1m- 
perative.”” Story says “whenever the prior dis- 
positions of the property import absolute and 
uncontrollable ownership 1n all such cases Courts 
of Equity will not create a trust.” 

The difference consists in the substitution by 
Story of the specific for the general rule. The 
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expressions are complementary and correlative to 
each other. Words are zo/ so used that upon the 
whole they ought to be construed as imperative, 
when in the same will the prior dispositions of 
the same property import absolute and uncon- 
trollable ownership. 


In Anight vs. Auight, Lord Langdale said 
further, “if it appears that the first taker was to 
have a discretionary power to withdraw any part 
of the subject from the wish or request * * * 
it has been held that no trust was created.”’ 


Hloward vs. Carusi, supra. 


As an aid,if not addition to these rules, it is 
also said: (1 Jarman on Wills, pp. 395-6.) “In 
ascertaining whether the precatory words import 
merely a recommendation, or whether they import 
a definite imperative direction to him as to his 
mode of dealing with the property, the Court will 
be guided by the consideration, whether the amount 
he ts 5 request d lo give ts cerlain or uncertain, 

“ and if there is a total absence ew 
plicit direction as tothe guan/um to be given, * 

ee then the Court will infer from 
the circumstance of the testator having used pre- 
catory words expressive only of hope, desire or 
request, instead of the forma 1 words usual for the 
creation of a trust, that those words are used xo/ 


for the purfose of creating an imperative trust, 


but simply as suggestions cn the part of the tes- 
tator for the guidance of the donee in the distribu- 
tion of the property, the testator placing implicit 
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reliance on his discretion, and leaving him the 
sole judge whether he will adopt those sugges- 
tions or not, and whether he will dispose of the 
property in the manner indicated by the testator, 
or in any other manner at his absolute discretion.” 


So in Lesesne vs. Witte, 5 S. C., 461, the Court 
said: “‘ The vagueness in the direction as to the 
proportions which the supposed beneficiaries shall 
enjoy, where the benefit may be claimed by more 
than one, and the want of description of the 
manner in which the trust is to be executed may 
well be urged against its existence. As observed 
by Mr. Lewin in his treatise on trustees, 169, 
(? 706) ‘the difficulty that would attend the exe- 
cution of such imperfect trusts, is converted by 
the Court into an argument that no trust was 
really intended.’ ”’ 


Applying these tests which are sustained by all 
the modern authorities to the will under consid- 
eration, what is the result. 

It may be admitted that the objects, z. ¢., the 
beneficiaries, of the recommendation are certain, 
but this is the only requisite ‘complied with: 


(4.) The property to which the trust is to at- 
tach is not certain or definite. 


The will declares that all the estate of which 
the testator died seized or possessed was commu- 
nity property, having been acquired since his 
marriage with the defendant. He had then the 
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power of testamentary disposition of one-half only, 
the other half was the respondent’s absolutely. 
The testator has selected or designated, no par- 
ticular property or fund which shall be charged 
with the supposed trust. Is it personal or real 
property that is charged with it? If defend- 
ant should sell some part of the property de- 
vised to her, would the trust follow it into the 
hands of the purchaser? To what extent would it 
be so charged ? Woulda proportionate part of the 
‘ oift and provision” be calculated and apply to 
such property in the hands of the purchaser ? 


(2.) The amount to be given to both or either 
of the alleged beneficiaries is uncertain. ‘There 
is a total absence of explicit direction as to the 
guanium to be given; not even a maximum or 
minimum fixed. For these reasons, as well as 
on account of the language used, viz: ‘and re- 
quest her to make such g7// and provision for 
them as in her judgment will be best,” it is clear 
that the entire matter is left to her discretion. 

Suppose this Court were persuaded that it 
should interfere and substitute its judgment for 
that of the respondent, as to the “ gift and provi- 
sion’ to be made for complainants, what method 
of enquiry, what course of investigation, or basis 
of calculation will the Court adopt to determine 
the guan/um of that gift or provision? Wall it 
follow the theory of the bills and direct a separ: 
ate “gift and provision” for each of the com- 
plainants or make “ such gift and provision ” for 
them jointly ? Will it adopt the rule of stated 
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payments in the nature of an annuity, or direct 
the payment of a lump sum in immediate satis- 
faction of their equity? In either event what 
would be the basis of calculation, the supposed 
affluence of the respondent, or the alleged poverty 
of the complaiants. If the complainants were 
shown, in the language applied by their eloquent 
counsel, on the oral argument in the Court below 
tothe respondent, to be possessors of “‘vast wealth”’ 
which enabled them to“roll inluxury,” and it were 
found that the only purpose subserved by adding to 
their store would be that “splendor might gild ¢hezr 
days,” would that destroy their equitable estate in 
the property of the testator or nullify the supposed 
trust in their favor? If the “gift and provision” 
should be ordered to be made in the shape of an 
annuity, would it be fixed now for all future time, 
or remain in the control of the Court to vary with 
the future affluence or necessities of the complain- 
ants? In amount it would be made sufficient to 
supply them with luxuries, or confined to the 
requirements of simple subsistence? Would the 
fact that if the testator had died intestate the 
complainants would have been entitled to no 
part whatever of his estate be an ingredient in 
the consideration of their claim ? 

If the alleged affluence of the respondent is to 
be the basis of calculation will the Court consider 
other obligations and ties of kindred as binding 
on and sacred to the defendant as those of filial 
and fraternal duty on the deceased? Will any 
deduction or reservation be made from the capital 
on which the claims of the complainants are to be 
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assessed or calculated by, reason of the a/ /east 
equally strong claims of the two daughters of the 
respondent and the testator, or of those of her own 
mother and sister? 

Applying the rule laid down in Lesesne vs. 
Wette, supra, must not “the difficulty that would 
attend the execution of such imperfect trusts de 
converted by the Court into an argument that no 
trust was really intended?” Is it not true that 
“the want of description of the manner in which 
the trust is to be executed may well be urged 


against its existence” ? 


(C.) The absolute devise to the defendant, 
accompanied as it is with a power of sale of their 
entire estate, 1s inconsistent -with, and will over- 
come any suggestion that the recommendatory 
clause of the will is imperative. It 1s evident 
that the testator intended to invest his wife, 
absolutely with all his estate. He has seen 
fit to devise the whole to her absolutely, set- 
ting aside in her favor, though not forgetting the 
claims of their children, who, had he died intes- 
tate, would have succeeded to two-sixths of the 
estate. He commends them to her considera- 
tion; but it is evident from the language and the 
spirit of the entire instrument that the making of 
a GIFT ora provision of any kind for children, 
mother, or sister, was left to the full and free dis- 
cretion of the respondent. 

That the disposition of the entire estate of the 
decedent to defendant was absolute and uncondi- 
tional is demonstrated by the fact that even pend- 
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ing administration she is authorized to sell, dis- 
pose of, and convey any and all of the estate 
without the order of any Court, on such terms, 
and in such manner as to her shall seem best. 

Would not natural reason tell us that when 
a testator devises his entire estate to his wife, set- 
ting aside in her favor the legal as well as natural 
claims of his children, that he had by the very 
act of overturning the legal claims of the children 
evinced an intention to vest her with the absolute 
and uncontrollable ownership of all he _ had, 
evinced a full and implicit reliance in her judg- 
ment and discretion, and that words of recom- 
mendation to her are merely intended to excite 
and aid that discretion. 


While our duty to our client commands us to 
present this brief for the consideration of the 
Court; we know that it adds nothing on the 
propositions lastly discussed, to the able opinion 
of the learned Circuit Judge, from whose decree 
this appeal is taken, and we bespeak for it, as 
found in the record, the careful perusal of this 


Court. : 
It is respectfully submitted that the decrees 


appealed from should be affirmed. 
JOHN A. STANLY, 


GEORGE R. B. HAYES, 
For Appellee. 
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ANNA E. CAMERON ET AL., &C., VS. ASA HODGES ET AL., &C. 1 


1 UnitTep STATES OF AMERICA. 
— Division of the Western District of Tennessee: 


In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its term, A. D. 188—, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the — day 
of , A. D. 188-, in the following cause, to wit: 


ANNA E. CAMERON and Others, Plaintiffs, ) 
v8. > Equity No. 376. 
Asa Hopass and Others, Defendants. { 


9 STATE OF ‘TENNESSEE, | ~~ 
Shelby County, jf° 


Chancery Court of Shelby County. 


Pleas before the Honorable W. W. McDowell, chancellor of the chan- 
cery court of Shelby county, held in Memphis and State and county 
aforesaid and at the October term thereof, 1882. 


Be it remembered that heretofore, to wit, August 22d, 1882, Anna 
E. Cameron and J. D. Cameron at al. filed their bill of complaint 
against Asa Hodges and C. B. Clarke, ex’r, et al. in the court afore- 
said in the words and figures following, viz: 


3 AnNA E. CAMERON & J. D. CAMERon, Her Husband, of Sardis, 
Miss.; Mary F. Thompson & Her Husband, J. A. Thomp- 
son, of Charkville, Texas; Eudora J. Morton & L. W. Morton, Her 
Husband; Laura C. Cobb & Her Husband, R. W. Cobb, of Verona, 
Ala.; J. E. Price, of San Antonio, Texas; Gaston Price, William 
Price, Lawler Price, Minor Heirs of W. R. Price, who Sue by their 
Mother & Next Friend, Leila Price; Leila Price, Widow of W. R. 
Price, of Brownsville, Tenn., 
v8. 
Asa Hopces & C. B. Crarker, Executor- of E. E. Clarke, Dee’d, & 
Surviving Partner of the Late Firm of Clarke, Johnson & Co.; D. 
H. Poston & W. Y. C. Humes, Trustees, of Shelby Co., Tenn. 


To the Honorable W. W. McDowell, chancellor, presiding in the 
chancery court of Shelby county, Tennessee : 
4 Complainants would respectfully show and represent to 
your honor that one Fleming H. Price, late of Crittenden 
county, Arkansas, departed this life in said county on the 2d day of 
November, 1880, testate, as they are informed and believe and will 
hereafter more fully explain and show; if, however, they should not 
be able to show that a will was duly executed, then they are the next 
of kin and heirs-at-law of said Fleming H. Price, dec’d; they aver 
that said Fleming H. was, at the date of his death, unmarried and 
1—208 
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died without issue surviving him, never having been married ; that 
he died a citizen of the State of Arkansas; that his father and mother 
had died anterior to the year 1866; that, by the laws of the State of 
Arkausas, in case of the death of a party intestate and without 
5 issue surviving him his landed estates pass to the father, and 
if no father then to the mother, and in default of either issue or 
parent then to the brothers and sisters of the decedent in equal por- 
tions, any issue of any deceased brother or sister taking the interest 
of their deceased parent; and complainants aver that comp’ts, Anna 
E. Cameron, Mary F. Thompson, Eudora J. Morton, and Laura C. 
Cobb are sisters and J. E. Price a brother, and Gaston, William, and 
Lawler Price the children and Leila Price the widow of Wim. R. Price, 
a deceased brother who died shortly before the said Fleming H., and 
who sue herein by their mother and next friend, Leila Price, they 
being minors. 
6 Complainants aver that said Fleming H. Price was ill for 
some days, and growing steadily worse he was desirous of 
having his sister, complainant Anna KE. Cameron, sent for that she 
might be present with him in his last moments; that with this 
view he caused a telegram to be written and addressed to his said 
sister, complainant Anna E., & requested his uncle, Asa Hodges, 
to have same sent to her at Holly Springs, Miss., where she, at 
the time, resided, but this dispatch was not sent until after the 
death of her brother; and complainants aver that after it was 
sent complainant Anna E. hastened to Memphis to be present 
with her brother, and upon her arrival there was ‘met with 
7 the news of his death, and when arranging to go over to 
Marion or vicinity where her brother died she was informed 
or sent word by defendant, Asa Hodges, not to trouble herself about 
coming over, that the body would be brought to Memphis for inter- 
ment in Elmwood Cemetery, and to await its arrival by boat from 
Mound City, Arkansas; and thereupon complainant and her hus- 
band went to the landing and with friends awaited its arrival ; said 
Hodges, def’t hereto, sent her word that the body would be certainly 
over with the next boat, that the wagon conveying it had broken 
down, and that so soon as it could be gotten to the landing it 
8 would be brought over. The distance from the place where 
the death occurred to the landing at Mound City, Arkansas, 
was not more than five or six miles at farthest, and complainant 
Anna E.,and her husband, J. D. Cameron, remained in this suspense 
all day, and late in the evening word was brought to them by 
defendant Hodges, who was present at the burial, that such state- 
ment was entirely false and that, as a matter of fact, when such 
word was sent her said brother had been buried on the farm where 
he had died, and there was never any intention of having him 
interred at Elmwood Cemetery, at Memphis, as he requested; but 
that immediately upon his death said Asa Hodges began 
9 the preparation for his burial at or near where his death 
had occurred. The reasons for this conduct and the recitals 
of the details thereof will become more apparent and pertinent from 
the further details hereinafter set forth herein. 
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Complainants further aver that said Fleming H. Price was the 
own nephew of def’t, Asa Hodges, being a sister’s son. He had lived 
with defendant Hodges for some years. He had in the year 1872 
bought of def’t, Asa Hodges, the whole of section sixteen and west 
half of west — of section (15) fifteen, all in township (7) seven north, 

range eight east, in Crittenden county (section 16 & W. 4 of 
10 W. 4 of 8.15, T. 7, R. 8 east), and had at the date of his death 

fully paid for the same, and, complainants aver upon the fol- 
lowing facts, was in possession of a deed therefor which has been 
suppressed or destroyed, as will hereafter be shown, by the def’t 
Hodges or some one authorized by him to do so. 

Comp’ts aver that in September, 1880, about six weeks before the 
death of said Fleming H. Price, he then being in possession of the 
— above described, as owner thereof, growing a crop of cotton and 
corn thereon, paid a visit to comp’ts Anna E., at Memphis, and in 
conversation with complainant Anna E. he stated his business 
affairs to her, and upon her enquiry as to the condition of his mat- 
ters and ti-les he stated to her that what business he had was all 

settled up, and he had his titles to the lands in black and 
1] white, meaning proper deeds therefor; and comp'ts aver, 

upon the information from several reliable parties, that dur- 
ing the last illness of said Fleming H., when it was apparent that 
his sister, compl’t Anna E. Cameron, could not reach him that night, 
said Fleming H. called his physician to him and asked him as to 
the probable length of time he could live, and being informed only 
for an hour or two, he then called upon some of his attendants and 
caused a black vaiise to be handed to him, and upon its being opened 
he, Fleming H., took therefrom a bundle of letters and correspond- 
ence and caused it to be burned; and then putting his valuable 

papers-together in the same black valise, he handed it to his 
12 attendants with instructions to not allow def’t, Asa Hodges, 

or his wife, C. 8. T. Hodges, to have the papers, and they 
were then and there positively directed and instructed to deliver 
them alone to compl’t Anna E. Cameron, whom he was hourly ex- 
pecting, and soon thereafter said Price died. During last illness 
compl’ts are advised that his will was written, by which he gave to 
his sister, Anna E. Cameron, 2 interests in his entire estate, divid- 
ing the bal/ance equally between his other sisters and brother’s chil- 
dren. Compl’ts aver that the deed for his lands, those herein 
above described, and his will were in the black valise and 
were the papers he wished given to compl’ts Anna E., but 

they aver that shortly after the death of Fleming H. 
13 Price said Asa Hodges came into the room and wished to 

know where the papers of said F. H. Price were, and, being in- 
formed by the attendants that they were alone to be given to compl’? 
Anna E., he took violent possession of them, stating that when 
Willie R. Price died that his papers were all lost and destroyed and 
that he was determined to take care of Fleming Price’s papers, and 
then and there he took the valise and emptied their entire con- 
tents into a paper bag and took them away with him, and, altho’ 
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~ ein demanded of him, he has invariably refused to surrender 
them. 

Said Hodges and his wife have both frequently admitted that F. 

H. Price made a will, disposing of his property as above 
14 stated, and in fact it has been admitted by both Hodges and 

his wife or one of them that defendant, Asa Hodges, himself 
wrote the will. 

Compl’ts further aver that the title of the said section 16 and 
west half of the west half of section 15, township 7, range 8, appears 
on the record in the name of Caroline 8. F. Hodges, the wife of 
def’t, Asa Hodges, but they aver that both she and the def’t, Asa 
Hodges, soon after the death of said F. H. Price, admitted that the 
property belonged to him and they had executed a deed to him, 
which fact said Price, six weeks before his death, in substance 
assured his sister, compl’t Anna E., was the fact, and they aver that 

when said Asa Hodges took said valise and the papers 
15 therein that he then and there took and got possession of the 

unregistered deed and the will of said F. H. Price, which 
he has suppressed and made away with, with the view and intent 
of robbing compl’ts, who are his nephew and neices and the heirs 
of their brother’s estate. 

They aver that at the death of said F. H. Price he was in the actual 
possession of said land; had a large and valuable crop of cotton and 
corn thereon, besides stock, horses, mules, wagons, and farming imple- 
ments; that his crop of cotton alone was more than 200 bales, from 
the best information they can get, all of which def’t, Asa Hodges, 


without administration or warrant of authority, took and . 


16 converted to his own uses and which was of the value of 
more than ten thousand dollars, as they are advised. They 
aver that said Hodges and wife have repeatedly admitted the fact 
to be that the property was that of said F. H. Price, such admission 
having been made to both Anna E. Cameron and her husband and 
others. Since the death of said F. H. Price compl’ts, through their 
attorneys and others, and by themselves (said Anna E. & J. D. Cam- 
eron), have had repeated interviews with both def’t, Asa Hodges, and 
his wife, and in no one of such interviews have Hodges and wife 
ever denied, but to the contrary always admitted, that the property 
above described was that of their brother; yet they have continu- 
ously refused to yield possession. 
17 Said plantation is very valuable, is nearly all cleared, and 
in a fine state of cultivation, yielding a rental of not less than 
3,000 to 3,000.00 per annum ; and said Hodges and wife have been 
in possession thereof and have received the rentals or crops for the 
years 1880 & 1881, and are now in possession of the crops of 1882, 
which, altho’ laid by, has not yet meee harvested, and which they 
are informed is very large and valuable, worth many thousand 
dollars. 
They aver that very recently Mrs. Caroline S. T. Hodges, the wife 
of def’t, Asa Hodges, has departed this life testate, leaving def’t, Asa 
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State of Arkansas. Her said will has been duly probated in 
18 this county, and said Hodges, being released from bond by 

her will, has duly qualified as executor; a copy of which will 
is herewith filed as Exhibit No. 1 hereto, not to be copied. 

Complainants aver that on 16th day of December, 1878, the title 
to the above-described property being then in the name of Mrs. Car- 
oline 8. T. Hodges, of record, altho’ really the property of F. H. 
Price, she frandulently, or by fraudulent direction of def’t, Asa 
Hodges, made a deed of trust to def’ts, D. H. Poston and W. Y. C. 
Humes, as trustees, to secure to Wm. P. 8S. & John, the adm’r of A. 
W. Arnold, dee’d, three notes for $5,000.00, due Jan’y 1st, 1879, 1880, 
& 1881. In such trust deed.she embraced the lands belonging to 

said F. H. Price, and in addition the following other lands in 
19 said Crittenden — and State of Arkansas, and Shelby county 

Tennessee, to wit, the northwest quarter of section 22, town- 
ship 7 north, range 8 east, in Crittenden county, Ark., and the fol- 
lowing property situated in what was formerly known as the city of 
Memphis, now the taxing district of Shelby county, to wit, on the 
east side of Shelby street, and it begin- at its intersection with the 
south line of Butler street; thence south with the east line of Shelby 
street 90 feet; thence east between parallel lines 220 feet to an alley. 
This trust deed was duly registered in the register’s — of Shelby 
county, ‘Tennessee. 

Complainants have reason to believe that said Price never knew 

of this trust deed having been put upon his property, but 
20 aver that it was done without his authority or consent. They, 
however, aver that Hodges and wife paid tlie first note and 
discharged the trust entirely as to it. The 2nd note was in like 
manner paid off, but when the 3rd note was paid’ def’t Hodges 
caused an endorsement to be entered upon the trust deed that the 
same was transfer-ed to Clarke, Johnson & Co., who had paid the 
notes—the last two, and he now claims—and has offered to turn over 
the property to compl’ts upon their paying these two notes and 
without bis accounting for the crops of 1880 & 1881, which,.if said 
F. H. Price were liable therefore, would have, in compl'’ts’ oppinion, 
far more than paid off the same. 
Compl’ts aver that the balance of the property in Memphis 
21 belonging to Mrs. Hodges’ estate and the quarter section in 
Arkansas is far more than sufficient to pay this balance, and 
they are advised that the court would compel said Clarke, Johnson 
& Co., or E. E. Clarke’s estate, whose sole representative the def’t, 
C. B. Clarke, is, to first exhaust Mrs. Hodges’ own property before 
resorting to that which belongs to complainants. They herewith 
file said original trust deed to D. H. Poston & W. Y. C. Humes, as 
trustees, as Exhibit No. 2 hereto, not to be copied.. 

They further aver that if it were true that said Clarke could sub- 
ject this property to the payment of his two notes, if they really 
exist, that these compl’ts have resource upon the estate of Caroline 

S. T. Hodges for indemnity, and are entitled to be subrogated 
22 to all the rights of the beneficiaries to the other property in 
the trust conveyance embraced, or to her general estate. 
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They aver that said Asa Hodges was and is guarantor or surety 
on said two 5,000.00 notes, and is primarily and individually liable 
therefor, and whatever may be rights of Clarke, Johnson & Co. to 
the security that the same can never be subjected to the payment 
of said notes at the instance of def’t Hodges. 

Compl’ts aver that large crops of cotton have been sold from this 
property so owned by their brother, and they have reason to believe 
that Clarke, Johnson and Co. or E. E. Clarke or C. B. Clarke, or 
some one for them, received the crops so raised on said plantation 
for the years 1880 & 1881, which said crops or their proceeds 

should be applied as acredit on these two 5,000.00 notes, and 
23 they call npon said C. B. Clarke to answer and disclose what 

he knows in reference to said crops and what his books may 
show on the subject; and they charge that all moneys, &c., in their 
hands belonging to Asa Hodgers or his wife should be credited on 
said two notes as aforesaid, and that said Hodges and the estate of 
his wife in his hands should be charged with said notes, & that said 
Hodges and wife’s estate should be charged with the crops of cotton 
and corn raised in the year 1880 by F. H. Price and converted by 
them, and also for all the stock, farming utensils, wagons, &c., used 
and converted by them. 

That said Hodges should be charged with at least $5,000.00 rental 

for the years 188] and same amount for the year 1882. . 
24 They further aver that if said Price ever owed the two 
$5,000 — that the crops of 1880 & 1881 or the proper rentals of 
the property has more than paid off and discharged the same. 

Compl’ts aver that for their own protection they are compelled to 
ask this court that the whole property embraced in said trust deed 
be impounded; they, on advice, aver that said Hodges is being sued 
largely for larger sums, and that unless restrained he will make 
away with the property. 

They aver that by the will of said F. H. Price he gave his gold 
watch to compl’t, J. D. Cameron, and within the past few days said 
Hodges, in fulfillment of said will, has surrendered to him said 

watch. 
25 They aver that there is a clear resulting trust to them for 
said property; that Mrs. Hodges had actually executed and 
delivered the deed, or, if not, held it, the title, subject to the call of 
said F. H. Price whenever he might demand it, and they are ad- 
vised that in either event they are entitled to a decree setting up the 
deed as lost or destroyed or a resulting trust in their favor. 

Def’t Hodges is now a resident of Shelby county, Tennessee. 

Premises considered, complainants pray that the parties def’ts in 
the caption be made such by due process, and be required to an- 
swer, but def’ts’ answer on oath is respectfully waived and excused. 

That def’t, Asa Hodges, be subjoined from selling, trans- 

26 _—s ferring, or in any manner disposing of the real estate in the 
trust deed described herein as lots on Shelby street, 90 feet 

front by 220 feet depth, and also section 16 and W. }$ of W. $ of sec- 
tion 15, township 7 N., range 8 east, or any other of the property 
set forth ; the trust deed to D. H. Poston and W. C. Humes, trustees, 
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and from gathering or attempting to sell the crops grown on said 
lands for the present year; that a receiver be appointed to take 
charge of all the said crops upon said lands herein claimed as the 
property of compl’ts in the right of F. H. Price, dee’d, and to rent 
out and collect the rents in the further prosecution of this suit. 

That the will of F. H. Price be set up and established, and that 

the deed from Mrs. C.S. T. Hodges to F. H. Price for the 
27 property set forth in the bill herein bet set up and estab- 
lished as duly executed and delivered, and the rights of 
compl’ts to the property in dispute be fully established and decreed. 

That def’t, Asa Hodges, individually and as adm’r or executor 
of his wife, be decreed against for the full value of the crop of cot- 
ton and corn for 1880 and for a proper rental value for the year- 
1881 & 1882, together with the value of all stock, horses, mules, 
wagons, &c., belonging to the estate of F. H. Price, converted by him 
and them. 

That in the event any part of said notes be unpaid that said def’t, 
C. B. Clarke, as executor and surviving partner, be compelled to 
exchaust first the property in said trust deed contained in which 

compl’ts have no interest. 
28 That the rents and crops upon all the property be collected 
by a receiver herein appointed and applied to the payment of 
what balance may be due to said Clarke or the holder of the two 
notes secured thereby & claimed to be outstanding. 

That on final hearing a decree be rendered against deft Hodges 
for the value of rents and crops collected and converted and for which 
he is liable. 

They pray for all other further, general, and special relief to which 
they may be entitled in the premises. 

This is the first application for injunction herein. 

POSTON & POSTON & 
HUMES & POSTON, 
Sol’s for Comp'ts. 


STATE OF Mississippi, County of Panola: 


29 Personally appeared before me, S. R. Blann, clerk of the 

chancery court of the lst district of Panola county, Missis- 
sippi, Anna E. Cameron and J. D. Cameron, two of the above 
compl’s, who, being first duly sworn, on oath says that the matters 
and facts in the foregoing bill contained as averred of their own 
knowledge are true, and those averred on information of others she 


believes to be true. 
J. D. CAMERON. 
A. E. CAMERON. 


Subscribed and sworn to before me on this the 9th day of August, 
A. D. 1882. 
In testimony whereof witness my hand and seal of said court, at 
office, at Sardis, Mississippi, this 9th day of August, 1882. 
[SEAL. | S. R. BLANN, Clerk. 
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30 To the clerk and master of the chancery court of Shelby 


county, Tennessee : 
Let injunction issue as prayed for upon comp’ts giving bond, with 


surety, as required by law, in the penalty of five hundred dollars. 


This August 16th, 1882. 
W. W. McDOWELL, 


Chancellor, &c., of Chancery Court 
of Shelby County, Tennessee. 


Cost Bond. 


We, Anna E. Cameron et al., as principals, and W. K. Poston, 
sureties, acknowledge ourselves indebted to Asa Hodges et al. in the 
sum of two hundred and fifty dollars, to be void if the said 


31 Anna E. Cameron eé¢ al., complainant, in a bill which has this 


day been filed in the chancery court of Shelby county against 


the said Asa Hodges et al.,shall pay all such costs as may be awarded 


against them by the court in its decrees and orders in said cause. 
This 22d day of August, 1882. 
ANNA E. CAMERON anp OTHERs, 
Complainants, 
By POSTON & POSTON, Sol’s. 
W. K. POSTON. 


Injunction Bond. 


We, Anna E. Cameron et al., complainants, as principals, and W. 
K. Poston, sureties, acknowledge ourselves indebted to Asa Hodges 
et al. in the sum of five hundred dollars. The condition of the above 

bond is such that whereas the said Anna E. Cameron et al., 
32 complainant-, have this day filed their bill in the chancery 
court of Shelby county against the — Asa Hodges et al., de- 
fendant-, — obtained an order for the issuance of the writ of injunc- 
tion in accordance with said order upon the execution of this bond: 

Now, if the said complainants shall comply with and perform the 
orders and decrees of the court in case said injunction is dissolved, 
and shall pay to said defendants such damages as shall be awarded 
to or recorded by them for the wrongful suing out of the injunction, 
and also such costs as may be awarded to them by the court, then 

this obligation to be void. 
33 Witness our hands and seals this 23d day of August, 1882. 
ANNA E. CAMERON anp OTHER-, 
Complainants, 
By POSTON & POSTON, Sol’s. 
W. K. POSTON. 


Injunction. Issued 22d day of August, 1882. R. J. Black, C. & M. 


The State of Tennessee to Asa Hodges, agents and attorneys, Greet- 


ing: 
Whereas Anna E. Cameron ef al. hath lately exhibited their bill 
of complaint in the chancery court of Shelby county against you, 
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the said Asa Hodges et al.,as defendants therein, and obtained from 
the Honorable W. W. McDowell, judge, etc., an order that 
34 writs of injunction do issue according to the prayer of said 
bill, we therefore in consideration of the premises, do strictly 
enjoin and command you, the said Asa Hodges, and all and every 
the persons before mentioned and each and every of you, that you 
and every of you do absolutely desist and refrain from selling, trans- 
ferring, or in any manner disposing of the real estate described in 
the first deed from C. 8. F. Hodges et al. to D. H. Poston and W. G. 
C. Humes, trustees, and described as follows: Being a lot on Shelby 
street 90 feet front by 220 feet deep; also sec. 16 & W. $ of W. 3 of 
sec. 15, township 7 N., range 8.east, in Crittenden county, Ark., or any 
other property set forth in said trust deed. Said lot first described 
lies in the city of Memphis, now taxing district of Shelby 
oO county, Tennessee; and from gathering or attempting to sell 
the crops grown on said lands in Crittenden Co., Ark., for the 
present year until the further order of our said court to the contrary ; 
we this you shall in nowise omit under the penalty prescribed by 
aw. 
Witness Robert J. Black, clerk and master of said court, at office, 
in the city of Memphis, this first Monday in April, 1882. 
R. J. BLACK, 
Clerk and Master, 
By J. M. BRADLEY, 
Dep. Clerk and Master. 


Return. 


7 


Came to hand 26th day of Aug., 1882. Executed this process 
Aug. 26th, 1882, on Asa Hodges by making known to him the con- 
tents of the within. 

This 26 day of Aug., 1882. 

P. R. ATHY, Sheriff, 
By E. B. BRITT, D. S. 


36 Subpoena to Answer. Issued 23rd Day of August, 1882. e Y 
Black, C. & M. 


The State of Tennessee to the sheriff of Shelby county: 

Summon Asa Hodges, C. B. Clarke, ex’t’r of E. E. Clarke, dee’d; 
D. H. Poston, and W. G. C. Humes, trustees, if to be found in your 
county, to appear before the chancery court of Shelby county, at the 
court-house in Memphis, Tennessee, on the first Monday in October 
next, then and there to answer the bill of complaint of Anna E, 
Cameron et al.,a copy of which accompanies this writ; herein fail 
not and have you then and there this writ. 

Witness R. J. Black, clerk & master of said court, at office, 
o7 in Memphis, this first Monday in April, 1882. 
R. J. BLACK, 
Clerk and Master, 
By J. M. BRADLEY, 
D.C. & M. 
2—208 
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Return. 


Came to hand 26th day of Aug.,1882. Executed 26th day of Aug., 
1882, by reading the within to Asa Hodges and leaving the copy of 
bill with him. 

This 26th August, 1882. 

P. R. ATHY, Sheriff, 
E. B. BRITT, DS. 


Came to hand Aug. 23d, 1882, and executed August 26th, 1882, on 
C. B. Clarke, D. H. Poston, and W. Y. C. Humes, by making known 
to them the contents of this writ. 

P. R. ATHY, Sheriff, 
By C. R. STEWART, D.S. 


38 Petition for Removal. ‘Filed Oct. 21st, 1882. R. J. Black, C. & M. 


In the Chancery Court of Shelby County, Tennessee. 


ANNA E. CAMERON et ald. 
ve. R. 4598. 
Asa Hopaes et al. 


To the hon. W. W. McDowell, chancellor: 


Your petitioner states that he is, and at the time of the institution 
of this suit was, a citizen of the State of Arkansas and not of the 
State of Tennessee, and that none of the complainants are or were at 
that time citizens of said State of Arkansas; that said suit is of a 

civil nature, and the matters in controversy exceeds, ex- 
39 clusive of costs, in value the sum of five hundred dollars; 
that the controversy affects the ownership of real estate in 
said State of Arkansas, and can be wholly decided between com- 
plainants and this defendant. Wherefore he prays an order for the 
removal of said cause from this court to the United States circuit 
court for the western district of Tennessee, at Memphis, and he ten- 
ders herewith the requisite bond, as required by law, for the re- % 
moval thereof. 

Asa Hodges, the petitioner, being sworn, says the matters set forth 

in the above petition are true as far as stated on his own 


40 knowledge; the rest he believes to be true. ‘ 
ASA HODGES. 


Sworn to this October 2nd, 1882. 
J. M. BRADLEY, 
Deputy Clerk & M. 


Bond. 


We acknowledge ourselves indebted to Anna E. Cameron et al., 
complainants in the above-styled cause, in the sum of two hundred 
and fifty dollars. 
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To be void on condition that the petitioner, Asa Hodgers, shall 
cause to be filed, on or before the lst day of the next term of the 


United States circuit court for the west- — Tennessee, a copy of the 
record in said suit, and shall pay all costs that may be 
41 awarded by said court if it shall hold that said cause was 


wrongfully or improperly removed thereto. 
In testimony whereof we hereto set our hands this the 2d day 


of October, 1882. 
ASA HODGES. 
C. H. TAYLOR. 


Order for Removal.- E. Oct. 2,’82. M. 36, P. 240. 


ANNA E. CAMERON ef al. ) 
vs. R. 4598. 
AsA Hopaess et al. ( 


In this cause a petition in due form, with bond, as required by 

law, having been filed by def’t, Asa Hodges, and it appearing that the 

same is regular, and that defendant is entitled to its removal: 

42 It is ordered that a transcript be made and that said cause 
be removed as prayed. 

STATE OF TENNESSEE, | _. 

Shelby County, i ” 

I, Robert J. Black, clerk and master of the chancery court of 

Shelby county, do hereby certify that the foregoing 35 pages com- 

prise a full, true, and perfect transcript of all the proceedings had 


‘In a certain cause lately pending herein, wherein Anna E. Cameron 


et al. are complainants and Asa Hodges ef al. are defendants, as the 
same appear of record and on file in my office. 
In witness whereof I hereto set my hand and affix the seal 
43 of said court, at — office, in Memphis, this 5th day of October, 
R. J. BLACK, 
Clerk and Master, D. C. & M. 


Endorsed: No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron ef al., v. Asa Hodges et al. 
Trangcript chancery court of Shelby county. Filed Oct. 16, 1882. 
Bell W. Etheridge, cl’k. W. B. Weisiger, D. C. 


44 The answer of Asa Hodges individually and as the executor 
of the last will & testament of Mrs. Caroline S. T. Hodges, 
deceased, to the bill of complaint of Anna E. Cameron and J. D. 
Cameron, her husband, & others, as complainants, filed against 
him and others, as defendants, in the chancery court of Shelby 
county, in the State of Tennessee. 


Th¢ defendant, said Asa Hodges, saving and reserving to himself 
all and all manner of legal & proper exceptions and objections to 
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the many errors, misstatement, and mistakes in said bill contained, 
for himself individually and as the executor of the said will of said 
Caroline 8S. T. Hodges, deceased, answers and says as follows to the 
charges and allegations in said bill contained, which he is 
45 advised it is necessary and proper for him to answer unto: 
Defendant admits that said Fleming H. Price died on the 
Arnold place, in Crittenden county, in the State of Arkansas, on No- 
vember 2, 1880; but the defendant was himself unwell and removed 
some miles from the Arnold place, and had no knowledge or notice 
that the sickness of said Fleming was likely to terminate fatally 
until just before the death occurred, and as soon as he learned 
that said Fleming desired the presence of his sister, said Anna E. 
Cameron, at his sick bed, he, defendant, took every means in his 
power to procure her attendance, but his efforts, without any fault of 
his, wholly failed. The death was sudden and unexpected, 
46 and it is wholly untrue that said Anna was kept away from 
the dying bed of her said-brother by any act or connivance 
or intention of defendant, Asa Hodges, or his wife, now deceased. 
The telegram was sent as soon as it could be after it was requested. 
It was sent without the least delay. It had to be sent from the Ar- 
nold place to Memphis, Tenn., a distance of thirteen or more miles, 
and the river had to be crossed before it could be dispatched by the 
telegraph operator in Memphis, Tenn. Every diligence was 
used by def’t to give it dispatch, and all statements and insinua- 
tions to the contrary in the bill of complaint complained — are 
utterly false and untrue and malicious. After the death of 
said Fleming this def’t, Asa Hodges, sent over to 
47 Memphis to procure a metal-ic burial case or coffin to carry 
said Fleming’s body to Memphis and bury him in Elmwood 
cemetary, but the case first procured was too short and the same had 
to be sent back and another gotten in its stead. They occasioned 
considerable delay, which could not then be avoided. With this 
unexpected delay defendant Hodges received information from the 
captain of the ferry-boat from Mound City to Memphis that the 
corpse of the said Fleming H. Price would not be permitted to be 
brought into Memphis and carried to Elmwood without a permit 
from the authorities of the city, and defendant felt so unwell 
48 that he could not procure it; she thought it best to bury the 
corpse temporarily on his wife’s farm, in Arkansas, until it 
could be removed to Eimwood cemetary, where he intended to bury 
it as a final resting place. 

And defendant, further answering, says that it is true that said 
Fleming H. Price, together with his brother, Wm. R. Price, bought 
the land mentioned in the bill from him, this defendant, in 1882, 
and afterwards said Fleming H. Price purchased the interest in said 
land of said Wm. R. Price and became the sole owner thereof; but 
it — wholly false and untrue that said Fleming H. Price or that he 

and said Wm. R. Price or either of them ever paid defendant 
49 for said land, as is alleged and pretended in complainant’s 
said bill, or was such payment ever made to his wife, Mrs. 


Caroline 8. T. Hodges, and at her death she was the sole and real 
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owner thereof, in her own right, in in fee-simple, with the lien of 
the mortgage thereon mentioned in said somaidenathe said bill of 
complaint in this action, and all charges, allegations, and insinua- 
tions in said bill to the contrary are wholly false. 

And defendant, further answering, says that it is not true, but 
false, as alleged as in pretended in said bill, that said Fleming H. 
Price had at the date of his death fully paid for said lands named 
in said bill, and was in possession of a deed therefor from any party 

or parties having right to convey the same, or from this de- 
50 fendant and the said Caroline S. T. Hodges or either of them, 
and that said deed has been suppressed or destroy-. No such 
deed for said lands or any part of them was ever delivered to said 
Price in his lifetime by this defendant or by this defendant or his said 
wife, as is pretended in said bill; and this defendant, further answer- 
ing, says that said Fleming H. Price was not in possession of said 
lands and crops thereon, as his own property, at the date of his 
death, but his possession was only and wholly as the agent and 
manager of said Caroline S. F. Hodges, the wife of this defendant, 
and not otherwise. 
Said Fleming H. Price came into the State of Arkansas 
51 shortly after the War of the Rebellion wholly without means 
or property of any considerable value, and sought service 
with defendant. In 1872 he and his brother, Wm. R. Price, bought 
of the defendant the lands named and described in the com- 
plainants’ bill. This sale was afterwards modified by said Fleming 
H. Price becoming the sole owner of said lands and the stock thereon, 
but he wholly failed to pay for the same. The notes for the pur- 
chase-money of said lands and property were secured by a lien on 
said property, and three or these notes, with their equities, became 
the sole and separate property of Caroline 8S. T. Hodges, wife of this 
defendant, amounting, without the interest thereon, to about $15,000 
or thereabouts. The notes said Fleming wholly failed to pay 
52 or discharge, and said Caroline S. ‘T. Hodges caused suit to 
be instituted on the same against said Fleming, and prose- 
cuted the same to judgment in the circuit court of Crittenden 
county, in the State of Arkansas. ‘These notes were a lien on said 
lands and the stock of mules and horses on said plantation, and 
under said lien and judgment the said lands and stock were sold 
by Richard L. Hardin, as the commissioner of said circuit court of 
Crittenden county, on Monday, the 12th day of February, 1877. 
Said Fleming H. Price was present at said sale and consented to the 
sale, when so Caroline S. T. Hodges, the wife of defendant, be- 
came the purchaser of said lands mentioned in said bill 
53 and all the stock of mules and other personal property sur- 
rendered by said Fleming and sold by said Hardin under 
said judgment. The price for the realty was $16,000 and the price 
for the personalty was $1,241. This sale was duly reported to the 
court by the said commissioner, Hardin, and the sale was duly and 
legally confirmed by said circuit —, and a proper conveyance as re- 
quired — the law of Arkansas was therefore duly and legally made 
and delivered to said Caroline S. T. Hodges, which was duly ac- 
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knowledged and rendered, as required by the law of Arkansas, and 
said conveyance vested in said Caroline 8S. T. Hodges for her sole 
and separate use an estate in fee sample in the lands men- 
54 tioned and described in said bill, and from the date of said 
sale to her death said Caroline became and remained the sole 
owner and possessor of said lands and all the crops and rents thereon 
made and accruing, and all interest of this defendant ceased therein 
until the demise took effect under the will of said Caroline named 
and mentioned in said bill, and in proof of these facts defendant 
prays liberty to exhibit to the court here a copy of the record of 
said suit by said Caroline, as plaintiff, against said Fleming, defend- 
ant, and the proceedings under the same as a proper part of this an- 
swer, marked Exhibit A. And defendant, further answering, says 
after said sale and said Caroline became the owner of said 
5d lands she immediately took possession of the same as her 
own property, and placed said Fleming in control and man- 
agement of the same as her manager and agent at a fixed annual 
salary, and said Fleming so remained in occupancy of said lands as 
her manager and agent till his death and not otherwise, and all al- 
legations and charges in said bill to the contrary are wholly false 
and untrue. 

Some time after my said wife had become the owner of said lands, 
to wit, the sect. 16 and the W. 4 of the W. 4.of sect. 15, township 7 
north, R. 8, and the stock of mules on said farm, I think in Feb- 
ruary or March, 1880, she caused a deed to be prepared conveying 

said land from her to said Fleming, upon the consideration 
56 that he would pay her therefor the sum of $12,500 in three 

instalments—one-third due January 1, 1881, one other third 
due on January 1, 1882, and one other third due on January 1, 18838— 
bearing six per cent. interest from January 1, 1879,so as to meet my 
said wife’s debt of about the same amount to St.John. There was 
then twelve mules and one horse on the farm, with farming equip- 
ments; these were to go with the land; but said Fleming refused to 
accept said deed or conveyance, saying that he had just been bur- 
dened with a heavy debt and he would not undertake another, but 
he said his aunt could give him whatever she pleased, and that he 

would stay and attend to her business on the place for a 
57 salary, as he had been doing, until the St. John debt had been 

paid, and then she could: give him what she thought was 
right and proper. My said wife intended, if said Fleming H. Price 
staid with her and helped to attend to the business, to turn the place 
over to him on his paying out of the proceeds of the same the 
amounts above set forth; but she was under no legal obligation to 
do so, and defendant expressly sets up and claims the benefit of the 
statute of frauds in that behalf, and avers that she was under no 
contract in writing to the-end. She estimated the place to be worth 
$25,000 in these payments. Five or six of the mules and the 
horses have since died, most of them this year, and the last winter 

during the overflow the place was badly overflowed, and the 
58 fencing most all floated far off and had to be replaced at 

heavy expense this year, and the cost of making this year’s 
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crop will be quite worth the crops on the place. The deed above 
mentioned this defendant cannot find, and he does not know but 
that it may have been distroyed at the time said Fleming refused 
to accept it, as above-said. After this the said farm called the 
Arnold place was managed by said Fleming as before, as the 
manager and agent of my said wife. His supplies were pur- 
chased and furnished by her, and all the cotton was shipped and 
disposed of for her, in her name, & he was paid a salary as be- 

fore, without the slightest complaint to this defendant or 
59 his said wife, from the time the said Caroline purchased 

said farm, in 1877, as above said, to her death. The books and 
accounts of the business on the farm managed by him, and which 
he occupied up to his death, were all kept in said Caroline’s name, 
and Messrs. Clarke, Johnson & Co. paid him his salary on her order; 
and it is altogether untrue that any deed or conveyance of title to 
the lands mentioned in complainant’s said bill was ever made and 
delivered to said Fleming,as is pretended and alleged in said bill, or 
otherwise, or intended to be made and delivered to said Fleming 
otherwise that hereinabove stated, and which was refused by him, 
as above stated ; and all conversations or seeming, as supposed, ad- 

missions of said Caroline or this defendant in reference to 
60 said Fleming’s title to said lands had only this extent and no 

more. From said Caroline’s purchase of said land under 
said sale by said Commissioner Hardin, as above stated, up to her 
death she was the sole owner of said lands, and she never gave them 
or sold them, or agreed to give or sell them or any part thereof, to 
said Fleming, or to-any one for him, and all charges and intimations 
in said bill to the contrary are wholly false. Said Fleming never 
paid her any money or other valuable thing for the same or offered 
so to pay. After his bankruptcy, in —, he was wholly without means 
or money for that end. And this defendant repeats and answers 

and says it is wholly false that said Fleming, at the date of his 
61 death, fully paid for said lands named in said bill, and was In 

possession of a deed therefor, which has been suppressed or 
destroyed by this defendant, Asa Hodges, or some one authorized by 
him to do so, as is charged in said bill. No such deed ever existed, 
which was made by said Caroline or this defendant or both of them. 
There was no such deed among the papers left by said Fleming at his 
death, in said black valise, that ever came to the hands of this 
defendant, or to his knowledge. Such deed never existed and was 
never executed and delivered to said Fleming, and he never claimed 
title under it to this defendant, or paid the taxes on said 
land or claimed to control them or the crops thereon made. 

After the sale of the same to the said Caroline she, to said 
62 Fleming’s constant knowledge, was the sole and only claim- 

ant, with her title properly rendered, of said lands and the 
crops made on the same, and all the stock and implements of the 
farm thereon, except probably one riding horse, which has been 
tuken away by the Ketend of said complainant, Anna E. Cameron. 
This defendant does not know, and said Caroline did not have no- 
tice of the alleged conversation which is alleged to have taken place 
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in September, 1880, in Memphis, about six weeks before the death 
of said Fleming H. Price and his sister, said Anna E. Cameron, nor 
did defendant or his said wife, Caroline, ever assent to the same. 
The statements of said Fleming as to his title to said lands 
63 & crops in said bill set forth, if really then made, were wholly 
untrue, and said land and crops then belonged to his aunt, 
said Carolina; and said Fleming was not then in possession of said 
above-described property as owner thereof, growing a crop of cotton 
and corn thereon, but he was occupying, controlling,the same as the 
manager and agent of said Caroline, and for her and in her name 
and not otherwise, and all the allegations and charges in said bill 
contained to the contrary are false. As to what occurred at and 
before the death of said Fleming, neither this defendant or the said 
Caroline were present, and he cannot admit or deny it, but he is ad- 
vised and believes that it is not truly stated in complainant’s said —. 
‘When the black valise was handed to said Fleming he took out a 
bundle of obscene pictures and some letters and put them 
64 in the fire and burned them, and the other papers he put 
back into the valise, but he gave no orders or instructions not 
to suffer the same to come into the hands of this defendant or the 
said Caroline. This is all mere fiction. It is untrue that this de- 
fendant took violent possession of said papers, but he took the 
papers found in the valise and brought them away with him, be- 
cause he supposed they contained the records and receipts for ad- 
vances and expenditures on the farm which he was then managing 
and control-ing as the hired agent and manager of said Caroline, and 
there was no deed to the land named in the bill or the other property 
on the place from said Caroline or this defendant, or from them 
65 both, as is pretended in said bill,to said Fleming, and no will. 
And it is utterly false that said papers were never demanded 
from this defendant and he refused to surrender them. If any will 
was made by said Fleming before his death the same is wholly un- 
known to this defendant, and he never wrote any such will and 
never has so admitted, but he understood it as a mere matter of con- 
versation the disposition that said Fleming desired that his sister, 
Mrs. Cameron, should take two shares and his other heirs one each, 
of what estate he might have. It is true that the title to said sec- 
tion 16 & W. 4 of W. 4 of sect. 15, T. 7, range 8 east, appears on record 
in the record office of said Crittenden county, Arkansas, in the 
name of said Caroline 8. T. Hodgers, the wife of this defend- 
66 ant, but it is false that both said Caroline and the defendant, 
Asad Hodges, soon after the death of said F. H. Price admitted 
that the property belonged to said Fleming and that they had 
executed a deed to him; and it is false that when this defendant 
took said valise and the papers therein that he then and there took 
and got possession of the unnegotiated deed and the will of said F. 
H. Price; and it is utterly false that this defendant has surpressed 
said pretended deed or any other and made away with the will with 
the intent of robbing complainants. It is false that any such deed 
or will ever existed, so far as he knows or is informed. 
And defendant, further. answering, says that it is false that said 
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IF’. H. Price was in the actual possession of said lands otherwise 
67 than as the manager and agent of said Caroline S. T. Hodges, 
and it is also false that he had a large and valuable crop of 
cotton and corn thereon besides stock horses and mules and 
wagons and farming implements; but defendant avers that said 
crops and stock, wagons and farming implements, except one horse, 
were the property of said Caroline S. T. Hodges; and it is also false 
that this defendant without warrant of authority took and converted 
said crops and stock and implements or any of them to his own use, 
but the same was use for the use of said Caroline, who was the real 
and only owner thereof. 
Defendant further answers and says that it is false, as avered in 
said bill, that said Hodges and wife have repeatedly admitted 
the fact to be that the property was that of said F. H. 
68 Price, such admissions having been made to both Anna 
E. Cameron and her husband and others since the death 
of said F. H. Price. It is also untrue that this defendant and 
his wife have always and at any time admitted that the prop- 
erty above described, as stated in said bill, was that of the 
brother of complainant. No such admission was ever made. It is 
untrue that the rental of said plantation have not been less that from 
$3,000 to $5,000 per annum. It has been much less, and the same 
belonged to said Caroline and not to said Fleming. The charge in 
said bill to that it belonged to said Fleming is untrue. It is also 
wholly untrue that the crop of 1882 is very large and valuable and 
worth many thousand dollars. It scarcely will more than pay for 
its production and harvesting. It is true that Mrs. Caroline 
69 S. T. Hodges, wife of said Asa Hodges, has recently departed 
this life. She died on the 19th day of July last testate, leav- 
ing said Asa Hodges her whole estate, real and personal, in this 
State and in Arkansas, and her will has been duly and legally pro- 
bated, and said Asa Hodges has duly and legally qualified as her 
executor, as stated in said bill. A copy of said will is hereto an- 
nexed asa part hereto, marked Exhibit B hereto. It is true that 
said Mrs. Hodges, on the 16th day of December, 1878, made a 
deed of trust to defendant, D. H. Preston, and W. G. C. Humes as 
trustees to secure to Wm. P. St. John, the adm’r of A. W. Arnold, 
dec’d, three notes for $5,000, due Jan’y 1, 1879, 1880, and 1881, in 
which she embraced the property named in said deed lying in 
Arkansas and the city of Memphis, Tenn., but it is wholly 
70 false that said deed was in anywise fraudulent towards said 
Fleming H. Price or any other person or persons, or that the 
same was procured by the fraudulent direction of said deft, Asa 
Hodges, and it is also wholly false and untrue that the property em- 
braced in said trust deed or any part thereof belonged or belongs to 
said Fleming H. Price or his heirs or any of them. Said deed was 
made in the utmost good faith and without the slightest fraud toward 
said Price or any one else and upon the consideration therein named, 
and said Fleming H. Price had full notice in person and of record 
of thesameand nevercomplained, but acquiesced in the same, so far as 
ever came to the knowledge of this defendant, the said Caroline, or any 
3—208 
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of the parties interested therein. Atthe time of the execution of 
71 said trust deed he occupied said farm as the manager and agent 
of said Caroline constantly up to the day of his death, and 
was in the constant and uninterrupted and the most friendly inter- 
cuurse with her and this defendant all this period up to his death 
and never complained or objected to said trust deed, though he fully 
understood it- whole purpose and effect ; and the charge i in said bill 
that there was any fraud and any purpose not strictly honest and 
fair toward said Fleming is wholly false and libillious against this 
defendant and said Caroline. 
This defendant, further answering said bill, say- that the proposi- 


tions of law therein advanced as to the effect of said deed of ° 


72 trust are founded upon a state of facts which do not exist and 

which are not admitted. Said property never belonged to 
said Fleming nor was he or his heirs ever entitle- to the same or 
the rents and profits thereof or any part thereof. The endorsement 
named as entered on said trust- deed was a contract made in the 
usual and lawful course of business and is honest and bona fide and 
done in the utmost good faith and upon valid and sufficient and 
legal consideration, and the same ought to be sstained and upheld 
and enforced. ‘There is no resulting trust in the property of said 
Caroline or right in the complainants or any of them to the property 
in the trust deed or any other property of.the said Caroline in 

Memphis or elsewhere upon any ground of fact or law really 
73 existing. ‘They many have been advised otherwise, but their 

abuse was silly, and the allegations of facts are utterly false 
and groundless. There are considerable claims asserted against the 
estate of said Caroline, and unti! these are satisfactorily and legally 
settled and this defendant could not consent to any disposition of 
her estate in Memphis or elsewhere which diminished the capacity 
of the estate to discharge all its legal liabilities legally settled 
against it. 

It is untrue that complainants are entitled to any indemnity, as 
falsely pretended in their said bill,and complainants are not entitled 
to any recourse upon her estate for suit — indemnity, and it is false 

that the complainants are such beneficiaries, as they falsely 
74 pretend in their said bill, and they are not entitled to any such 

subrogation, as they therein falsely and deceitfully allege and 
pretend. It is false that any of the property named in the bill belongs 
to complainants, and without this they have no such equitable rights 
as those set up, claimed, and alleged in the bill. The debts owing to 
said Clark are genuine, true, honest,and bona fidedebts,and are unpaid 
and undischarged and still owing. The said complainants have no 
right to have said property empounded, and it is unknown to this de- 
fendant that he is loins largely — for large sums, and it is false that 


unless restrained he will make away with the property, as alleged — 
ame mer in said bill; and it is false that — any will of said 

‘leming H. Price, so far as this defendant knows , is unformed, 
or believes, he even gave his gold watch to said compl’ t. J. D. 
Cameron ; and it is wholly false that this defendant, in fulfillment 
of said will or supposed will, has ever surrendered — said Cameron 
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said watch. It is also false, as charged or pretended, that said Mrs. 
Hodges while she had the title of record had actually executed and 
delivered the deed, or, if not, held the title subject to the call of said 
F. H. Price whenever she might demand it. No such deed was ever 
executed and delivered to said Price or held subject to this demand, as 
is alleged and pretended in said bill. Said departed this 
“life the owner of said lands subject to said deed of trust, and 
76 she was also the owner of all the stock and farm implements of 
every description, except one horse on said place at her death, 
and the same passes by her will to this defendant, to be : administered 
under the laws of Arkansas; and there is no such resulting trust 
as alleged in compl’ts’ bill; and this defendant further answer- 
and says it is not true, but false, that he was at the filing of said bill 
or now was or isa resident citizen citizen of Shelby county, in the 
State of Tennessee, but he has been a resident citizen of Crittenden 
county, in the State of Arkansas; and, having fully answered comp!l’ts’ 
several allegations of fact, this defendant, by way of further de- 
fense, says that under and by the laws of the State of Arkansas, 
which State was the home of said Price at the time of his death. 
and of which State he was a citizen, the administrator 
77 is the owner of the personalty of the decedant, and in his 
hands the real estate and usufructs or crops grown thereupon 
and assetés in his hand. for the settlement of said estate, and he is 
the owner and entitled to the possession thereof against all parties 
whatever, and defendant, in fact, says that W. D. Hardie is the ad- 
ministrator of the estate of said Fleming H. Price, dec’d,and as such 
is alone entitled to declare a sett-ement of this defendant or an ac- 
count of the crops grown by him in case such should have belonged 
to the estate of said decedent, and that complainants have no right 
to maintain this said and to collect the proceeds of any crops grown 
on any property belonging to him, the said decedent, and 
78 they herewith exhibit- a duly authenticated copy of his said 
letter, and they will act upon this defense as fully as if for- 
merally pleaded herein; and, having fully answered, he prays to be 
thence dismissed. 


WEATHERFORD & ESTES, For Def’t. 


Asa Hodgers, the defendant, being sworn, says the matters stated 
in the above answers are true as far as stated in his own knowledge, 
and the remainder he believes to be true. 

A. HODGES. 


Sworn to before me this Oct. 16th, 1882. 
W. B. WEISIGER, D. C., 
For BELL W. ETHERIDGE, Clerk. 
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79 Application for Letters of Administration. 


Tue State or ARKANSAS, | ... 
, ° ° * od 
County of Crittenden, j 


In the Probate Court of said County. 


W. D. Hardin, here applying for letters of administration on the 
estate of Fleming H. Price, late of said county, being first duly 
sworn, deposes and says that the said Fleming H. Price departed 
this life,in Crittenden Co.,on or about the — day of November, 
A. D. 1880; that the said F. H. Price died without making any will; 
that, to the best of his knowledge and belief, the value of the estate 
of the deceased is about the sum of one thousand dollars; that the 

names and residence- of the heirs of deceased is as follows, viz., 
80 unknown to me, and further deposes and says that he will 

make a perfect inventory of and faithfully administer all and 
singular the good and chattels, rights and credits, of the deceased, 
and pay his debts, as far as the assets which may come to his hands 
will extend and the law direct, and that he will account for and 
pay over, according to law, all assets which shall come to his hands 
or possession, so help him God. 


W. D. HARDIN. 


Subscribed and sworn to before me this 11th day of September, 
1882. 


A. H. FERGUSON, Clerk. 


[Endorsed :] Application for letters of administration on the estate 
of Fleming H. Price, by W. D. Hardin. Filed the 11th day of Sep- 
tember, 1882. A. H. Ferguson, clerk. 


81 Administrator’s Bond. 
STATE OF ARKANSAS, County of Crittenden : 


Know all men by these presents that we, W. D. Hardin, Asa 
Hodges, and P. H. Daugherty, are held and firmly bound unto the 
State of Arkansasin the just and penal sum of one thousand dollars ; 
for the payment whereof, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, firmly by these 
presents. 


Witness our hands and seals, at Marion, this 11th day of Septem- 
ber, A. D. 1882. 

The condition of the above obligation is such that if the above- 

bounden W. D. Hardin, administrator of all and singular the goods 

and chattels, rights and credits, of Fleming H. Price, deceased, 

82 shall make or cause to be made a true and perfect inventory 

of all and singular the goods and chattels, rights and credits, 

of the said deceased which have or may come to the hands, posses- 
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sion, or knowledge of him, the said W. D. Hardin, or into the hands 
or possession of any other person for —, and the sum so made shall 
return and exhibit in the office of the clerk of the court of probate 
for the county of Crittenden within sixty days from the date of the 
above obligation, and all and singular the goods and chattels, rights 
and credits, of the deceased which shall come to the hands, possession, 
or knowledge of the said W. D. Hardin shall well and truly admin- 
ister according to law and pay the debts of the deceased, as far 
83 as his assets will extend and the law direct, and further 
make or cause to be made just and true accounts of his ad- 
ministration and make due and proper settlements thereof from time 
to time according to law or.tiie lawful order, sentence, or decree of 
any court having competent jurisdiction, and shall, moreover, well 
and truly do and perform all other matters and things touching 
such administration that are or may be prescribed by law or enjoin- 
on such administrator by the lawful order, sentence, or decree of 
any court having competent jurisdiction, then the above obligation 
to be void and of no effect; otierwise to remain in full force and 
virtue. 7 
In testimony whereof we have hereunto set our hands and 


84 aftixed our seals the day and year first above written. 
W. D. HARDEN. SEAL. | 
ASA HODGES. SEAL. 


P. G. DOUGHERTY. [seat.) 


Signed, sealed, and delivered in presence of— 


The foregoing bond approved the 11th day of Sept., 1882, and re- 
corded the 11th day of September, 1882, in Book D, page 316. 
A. H. FERGUSON, Clerk. 


[Endorsed:] Administrator’s bond. W. D. Harden, administrator 
of the estate of Fleming H. Price (deceased). Filed the eleventh 
day of September, 1882, and recorded in Book D, page 316. - A. H. 
Ferguson, clerk. 


85 STATE OF ARKANSAS, 1 
— , Ff f 88 
County of Crittenden, | 


To all to whom these presents shall come, Greeting: 

Know ye that whereas Fleming H. Price, late of the county of 
Crittenden, died intestate, as it is said,on or about the — day of 
November, A. D. 1880, having at the time of his death property in 
this State which may be lost, destroyed, or diminished in value if 
speedy care be not taken of the same: To the end, therefore, that 
said property may be collected, preserved, and disposed of according 
to law we do hereby appoint W. D. Harden, of the county of Crit- 
tenden, administrator of all and singular the goods and chattels, 

rights and credits, which were of the said Fleming H. Price 
86 at the time of his death, with full power and authority to 
secure and dispose of the said property according to law and 
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collect all moneys due said deceased, and in general to do and per- 
form all other acts and things which are or hereafter may be re- 
quired of him by law. 

In testimony whereof I, A. H. Ferguson, clerk of the circuit court 
and ex officio clerk of probate in and for the county of Crittenden 
aforesaid, have hereunto set my hand and affixed the seal of said 
court, at office, this 11th day of September, A. D. 1882. 

[SEAL. ] A. H. FERGUSON, Clerk. 


87 STATE OF ARKANSAS, ps 
County of Crittenden, { ~’ 


I, A. H. Ferguson, clerk of the probate court within and for the 
county of Crittenden aforesaid, do hereby certify that the foregoing 
letters of administration were filed in my office for record on the 
llth day of September, 1882, and are duly recorded in Record Book 
.D of Probate, page 316. 

In testimony whereof I have hereunto signed my name and af- 
fixed the seal of said court this 11th day of September, 1882. 

[SEAL. | A. H. FERGUSON, Clerk. 


88 STATE OF ARKANSAS, County of Crittenden : 


I, A. H. Ferguson, circuit clerk and ex offitio probate court clerk 
in and for the county and State aforesaid, do hereby certify that the 
annexed and foregoing application for letters of administration, ad- 
ministrator’s bond, and letters of administration are true, full, and 
complete copies of the originals now on file in my office, at Marion, 
Crittenden county, Arkansas. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal of office, at Marion, on this the 13th day of Sept., 


A. D. 1882. 
A. H. FERGUSON, 
Circuit and Probate Clerk, Crittenden County, Arkansas, 
By E. R. HIGGS, 
D.C and R. 


89 STATE OF ARKANSAS, County of Crittenden: 


I, Robert B. Barton, sole and presiding judge of the county and 
probate courts in and for the county and State aforesaid, do hereby 
certify that A. H. Ferguson, whose genuine official signature appears 
to the above and hereto annexed certificate, is and was at the time 
of signing the same clerk of the circuit and ez officio clerk of the 
county and probate courts in and for the county and State aforesaid, 
our that all of his official acts as such are entitled to full faith and 
credit. 

In testimony whereof I have hereunto set. my hand and affixed 
the seal of said court on this the 13th day of September, A. D. 1882. 

R. R. BARTON, Judge. 
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90 STATE OF ARKANSAS, County of Crittenden: 
County ex Officio Probate Clerk, Crittenden County, Arkansas. 


I, A. H. Ferguson, clerk of the circuit court and ez officio clerk of 
the county and probate courts in and for the county and State afore- 
said, do hereby certify that Hon. B. B. Barton, whose genuine official 
signature appears to the above and hereto annexed certificate, is and 
was at the time of signing the same sole and presiding judge of the 
county and probate courts in and for the county and State aforesaid, 
duly elected, commissioned, and qualified as such, and that all of his 

official acts as such are entitled to full faith and credit. 
9] In testimony whereof I have hereunto set my hand and 
affixed my official seal, at office,in the town of Marion, on this 
the 13th day of Sept., A. D. 1882. 
A. H. FERGUSON, 


Clerk Oire’'t Co. and Probate Court 
of OUrittenden County, Arkansas, 
By E. R. HIGGS, D. C. 


| Endorsed :] No. 376. Circuit court of the United States, western 
district of Tennessee. Answer of Asa Hodges. Emma E. Cameron 
et al. — Asa Hodges et al. Filed Oct. 17,1882. Bell W. Etheridge, 
clerk; W. B. Weisiger, D. C. 


92 The answer of Cleaveland B. Clarke, one of the defendants to 
the bill of complaint exhibited against him, as executor of 
the last will and testament of E. E. Clarke, deceased, and others 
in the chancery court of Shelby county, Tennessee, and now re- 
moved by order of said chancery court into the circuit court of 
the United States for the western district of the State of Tennes- 
see, equity side, by Anna E. Cameron and her husband, J. D. 
Cameron; Mary F. Thompson and her husband, J. A. Thompson ; 
Eudora J. Morton and her husband, W. L. Morton; Laura C, Cobb 
and her husband, R. W. Cobb; J. E. Price, Lelia Price, and Easton 
Price, William Price and Lawless Price, minor children and heirs- 
at-law of W. R. Price, deceased, by their next friend, Lelia Price, 
complainants. 


This deponent, reserving to himself all right of exception to the 

said bill of complaint, for answer thereto or unto so much 

93 and such parts thereof as this defendant is advised is or are 

material or necessary for him to make answer unto—this de- 

fendant, answering, saith: He admits that Fleming H. Price died on 

the 2d of November, 1880; whether testate or intestate, he knows 
nothing, either personally or from information and belief. 

He knows nothing about said Fleming H. Price being married or 
unmarried or dying without issue, or that his father and mother died 
anterior to the year 1866. As to the laws of descent and distribu- 
tion of the State of Arkansas, he knows nothing, and refers the same 
to the court; as to the relationship of complainants to the deceased 
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Fleming H. Price, he knows nothing; as to the circumstances at- 
tending the last illness and death of Fleming H. Price, as detailed 
in complainants’ bill, he knows nothing and, if material to his de- 
fense, calls for proof. 
He supposes it to be true that said Fleming H. Price was 
94 the nephew of his codefendant, Asa Hodges, and that he had 
lived with said Hodges several years, but of this he has no 
personal knowledge, except as to three or four years. He knows 
nothing of the purchase by Fleming H. Price in 1872 or at any other 
time of the lands described in complainants’ bill, set forth therein 
as the whole of, section sixteen and west half of section fifteen, all 
in township seven north, range —east, in Crittenden county, Arkansas, 
or that said Fleming H. had, at the date of his death, fully paid for 


the same, and that he was in possession of a deed therefor or which’ 


had been suppressed or destroyed by his codefendant, Asa Hodges, or 
some one authorized by him todo so. He denies all knowledge or in- 
formation of any sort, and of all circumstances which would evidence a 

suspicion or belief in the facts as alleged and, if material to his 
95 defence, calls for proof of each and every such allegation; he de- 

nies knowledge or information as to the alleged acts or declara- 
tions of his codefendant Hodges in and about the death of said 
Fleming H. or after his death, as alleged in bill of complaint, and 
calls for proof of same; he denies all knowledge of any acts or declara- 
tions alleged to have been made by Fleming H. to complainant, 
Anna E. Cameron, in September, 1880, or at any other time, and 
calls for proof of same if material to his defense; on information and 
belief he denies that said Fleming H. Price at that time had posses- 
sion of said lands described heretofore or was owner thereof or was 
growing a crop of cotton and corn thereon, or that he ever did have 


possession of said lands as owner; he denies knowledge or — 


96 information as to said Fleming H. making a will during his 

last illness or at any other time, and, if material.to his defence, 
calls for proof of same; he denies knowledge or informatiom that a 
deed for said lands and his will were in a black valise and taken 
possession of by his codefendant, Asa Hodges, or that the same were 
demanded of the said Asa Hodges and his refusal to give them up; 
he calls for proof of same if material to his defense: he knows a. 
ing as to the alleged admissions of said Asa Hodges or his wife, 
Caroline 8S. T. Hodges, as to Fleming H. making a will and dispos- 
ing of his property, and calls for. proof of same if material to his 
defence; defendant admits that the title to said section 16 and west 
half of the west half of section 15, township 7, range 8 appears on 

the records of Crittenden county aforesaid in the name of 
97 Caroline 8. T. Hodges, the wife of his codefendant, Asa 

Hodges, and avers to the best of his knowledge and belief 
said records for many years show the same thing, and that Mrs. 
Caroline S. T. Hodges owned said lands in fee simple up to 
her death; he denies all knowledge or information as to his 
codefendant, Asa Hodges, and his wife, Caroline S. IT. Hodges, 
admitting that said lands belonged to said Fleming H. Price or 
that they had executed a deed for the same to him as alleged, 
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and calls for proof of the same; he denies knowledge or in- 
formation that his codefendant took possession of said alleged deed 
and suppressed or made way with it as alleged, and calls for proof; 
he denies knowledge of the crops of corn and cotton on said lands 
when said Fleming H. died or as to the ownership of the stock, 

horse, mules, wagons, and farming implements cn the 
98 same. Iledenies knowledge as to what became of said crops 

of corn and cotton. He denies knowledge or information as 
to the alleged admissions and declarations of said Hodges as to the 
ownership of said property, or as to his refusal to yield possession of 
the same, and calls for proof of said allegations if material to his 
defence. He knows nothing as to the rental value of said lands or 
the cleared land thereon, or the possession thereof by said Hodges 
and wife, and receiving the crops thereon by them for the years 1880 
and 1881, and calls for proof. 

He admits that Mrs. Caroline 8. T. Hodges, the wife of his co- 
defendant, Asa Hodges, is dead, leaving a last will and testament, in 
which she devised to her husband, Asa Hodges, her whole estate, 

real and personal, in the State- of Tennessee and Arkansas ; 
99 that her said will was duly probated in Shelby county, Ten- 

nessee, and that said Asa Hodges was duly qualified as ex- 
ecutor of the same. 

He denies that the deed of trust made to.D. H. Poston and W. Y. 
C. Humes as trustees to secure to Wm. P. St. John, the administrator 
of A. W. Arnold, deceased, three notes for $5,000.00 each, due Jan- 
uary 1, 1879, 1880, and 1881, was executed by said Caroline 8S. T. 
Hodges fraudulently or by the fraudulent direction of his codefend- 
ant, Asa Hodges. 

And this defendant avers that he knows nothing whatever of any 
of the transactions out of which the pretended equities of the com- 
plainants are supposed to arise, and can neither admit nor deny the 
charges in the bill in that behalf except as to the validity and bona 
fides of the deed of trust and the transfer to Clarke, Johnson & Co. 
of the notes secured by the same, the circumstances of which he will 

specially state. 
100 He avers that before said last two notes becatne due he 
had an interview with D. H. Poston, one of the firm of Humes 
& Poston, who held them as agents and attorneys for their then 
owner, William P. St. John, administrator of A. W. Arnold, de- 
ceased, and said Poston proposed to sell and assign the same, with 
the deed of trust, to Clarke, Johnson & Co., of which firm defendant 
was a partner, and now the only surviving partner. Said Poston 
assured this defendant that his firm—Humes & Poston—had au- 
thority to assign the same, and that the debt and security were per- 
fectly valid, and that nothing was in the way of their collection. 
Influenced by these assurances, this defendant, in behalf of said 
firm, advanced the amount of said debts in cash to the said William 
P. St. John, or rather to said Humes & Poston, representing him, as 
agent and attorney. Whereupon the endorsements appearing 
101 onthe backs of said notes were placed by said Humes and 
Poston above the blank signature- of said William P. St. John, 
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and Humes & Poston on one of said notes—the one due January 1-4, 
1882—and above the signature of said Humes & Poston on the note 
due January 1-4, 1881, copies of which notes and endorsements are 
hereby made exhibits to this answer and prayed to be made a part 
of the same as Exhibits A and B to answer. 

A formal written assignment of said deed of trust was written out 
and executed by said Humes & Poston, as agents and attorneys of 
said W. P. St. John, as administrator of A. W. Arnold, dee’d, on the 
4th of January, 1881, a copy of which said deed of trust, with its en- 
dorsements, is herewith filed as exhibit to this answer and prayed 

to be made a a part thereof as Exhibit C. 
102 Said notes and deed of trust were deliv ered by said Humes 
to this defendant when assigned, and said deed of trust was 
regularly recorded in the proper office of records of Crittenden 
county, Arkansas, on the 17 day of December, 1878, in record book 
7, pages 230 to 234, inclusive, and in the register’s office of Shelby 
county, Tennessee, on the 19th December, 1878; and this defend- 
ant avers that he assigned the aforesaid promissory notes before they 
or any of them became due for a full and valuable consideration 
and without notice of any of the equities or defences now pretended 
by the complainant- against them. He is, therefore, advised and in- 
sists that his right as the holder thereof as surviving partner of 
Clarke, Johnson & Co. cannot be affected by proof now “adduced of 
any latent equities existing between the complainants or the 
103 _—soriginal parties to the said notes. Defendant likewise avers 
that on information and belief said Fleming H. Price in his 
lifetime knew of the execution of said deed of trust and concurred 
in the same; and this besides the constructive notice of the same by 
registration in the county of Crittenden, Arkansas, wherein he re- 
sided. Wherefore he denies the allegation of complainants’ bill 
wherein it is : lleged that said Price never knew of the trust deed, 
and that the same was executed without his authority or ese 
Defendant says as to the payment of the note past due that it wa 
aid by Clarke, Johnson & Co. on order of Mrs. C. 8. T. Hodges, but 
es denies that the second note or third note eer west to Clarke, John- 
son & Co. were paid off by said Hodges and wife or by any other 
person. 
He denies that said Hodges caused any endorsement to be 
104 entered upon the trust deed; that the same was transferred 
to Clarke, Johnson & Co., as alleged in complainants’ bill, 
and avers that said endorsement or assignment was made by an 
understanding and contract made between Humes & Poston, repre- 
senting said St. John, and this defendant, representing Clarke, John- 
son & Co. Whether his codefendant Hodges offered to turn over 
the property claimed by complainants as belonging to the estate of 
Fleming H. Price, dec’d, on their paying said two notes and interest 
thereon, he accounting for the crops of 1880 & 1881, this defendant 
does not know, and if material to his defence calls for proof. Whether 
the balance of property belonging to estate of Caroline Hodges, 
leaving out the property claimed as belonging to the estate of Flem- 
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ing H. Price, is sufficient to pay the debts secured by said 
105 ~~ deed of trust this defendant does not know; but, as advised, he 

denies the right of the court to compel him or said Clarke, 
Johnson & Co. under the Jaw to.resort to one sort of property em- 
braced in said deed of trust in preference to another. 

Defendant admits that his codefendant, Asa Hodges, is guarantor 
or surety on said two $5,000.00 notes, and as to the legal rights and 
liabilities arising under such guarantee he submits as a matter of 
law to the court claiming whatever benefit the law gives him against 
lis codefendant, Asa Hodges, on his said guaranty. Whether his 
firm, Clarke, Johnson & Co., received and sold the crops of cotton 
raised on said lands, section.16 and W. 4 of W. 4 of section 15, town. 
7 north, range 8 east, in Crittenden county, Arkansas, embraced as 
aforesaid in said deed of trust, for the years 1880 and 1881, as averred 

in complainants’ bill of complaint, defendant does not know. 
106s Said firm bad shipped to them during said years large num- 

bers of bales of cotton by said Caroline S. T. Hodges, but 
what particular plantations they were raised on this defendant kept no 
account on the books of his said firm and had no knowledge. He 
does know that his said firm furnished supplies to said plantations 
on the orders of said Caroline Hodges and otherwise, and paid out 
proceeds of said crops far exceeding the net sales of the same, so 
that at the time of the death of said Caroline Hodges she owed to 
said Clarke, Johnson & Co. a balance of $2,459.88 and interest 
thereon, which balance consisted of supplies furnished her on the 
credit of her separate estate and to keep her several plantations in 
Crittenden county, Arkansas, and since ber death this defendant, as 

surviving partner of Clarke, Johnson & Co., furnished supplies 
107 for the purpose of raising crops of her said plantation, amount- 

ing to $1,418.80, which is charged on the books of said firm 
against the estate of said Caroline 8. T. Hodges, dec’d. No part of 
said amounts have been paid, and they are now past due. If any 
portion of the cotton raised on said lands last described were shipped 
to and sold by said Clarke, Johnson & Co. or this defendant he denies 
the right of the court to appropriate the proceeds to payment of said 
notes, said deed of trust not including such cotton, and the proceeds 
of sale being at the disposition of the shipper, Mrs. Hodges, and 
actually appropriated to her orders and directions. Defendant is 
perfectly willing to exhibit an account current of his dealings or those 

of Clarke, Johnson & Co. with said Caroline Hodges, if neces- 
108 sary or if called upon by the court, but as to an account of 

the proceeds of the cotton raised on the lands claimed for 
said Price this defendant can give no account, for the reasons stated 
heretofore. As to the matters in said bill personal to said Asa 
Hodges or the estate of his said deceased wife, Caroline, this de- 
fendant knows nothing, and only requires his own right under said 
deed of trust and for balance of account against the separate estate 
and the general estate of said Caroline Hodges, dec’d, to be protected 
by the court. He denies that said notes assigned to this defendant 
have been paid off, in part or in whole, by the crops of 1880 & 1881, 
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or the proper rental of said lands claimed for the estate of said 
Fleming H. Price. | 
As advised, he denies the right of the court to impound said lands, 
&c., or to interfere by such proceeding with the collection of 
109  defendant’s said notes by the foreclosure of said deed of trust. 
As advised, he denies that any resulting trust in favor of the 
complainants or the estate of said Fleming H. Price could arise from 
the premises set forth in complainants’ bill of complaint which 
could interfere with or in any way impair the rights of defendant 
under said assigned notes and deed of trust. As to the allegation 
in said bill that Mrs. Hodges, whilst she had the title of record to 
said lands, had actually executed and-delivered a deed for the same 
or held the same subject to the call of said F. H. Price, this defend- 
ant knows nothing and calls for proof, and avers that even if such 
was the case it cannot interfere with his rights under said deed of 
trust. 
' By way of cross-bill defendant, C. B. Clarke, as surviving partner 
of Clarke, Johnson & Co., alleges that on the 16th day of 
110 December, 1878, Caroline 8. T. Hodges, in conjunction with 
her husband, Asa Hodges, executed the deed of trust, Exhibit 
C to this answer, by which they conveyed to W. Y. C. Humes and 
D. H. Poston, trustees, the following-described real estate, to wit: 
Section sixteen, township seven (7) north, range eight east, and the 
west half of the west half of section fifteen (15), township seven (7) 
north, range eight east, and the northwest quarter of section twenty- 
two (22), township seven north, range eight east, all in Crittenden 
county, State of Arkansas; also a lot in the then city of Memphis, 
now taxing district of Shelby county, Tennessee, on the east side of 
Shelby street and beginning ata point at the intersection of the 
south line of Butler street with the east line of Shelby street; thence 
south with east line of Shelby street 90 feet; thence east 
111 parallel with the south line of Butler street 220 feet to an 
alley; thence north with the west line of said alley ninety 
(90) feet to the south line of Butler street; thence west with south 
line of Butler street 220 feet to the beginning, to secure three notes 
of even date of said deed executed by said Caroline 8. T. Hodges 
and guaranteed by her husband, Asa Hodges, for the sum of five 
thousand dollars each, due, respectively, on the 1-4 day of January, 
1880, 1881, & 1882, each bearing six per centum interest per annum 
from their date until paid, due and payable at Little Rock, Arkan- 
sas, all of which were made to bind the estate separate and general 
of said Caroline S. T. Hodges, both in the State of Arkansas and 
elsewhere, two of which notes are now due and unpaid, copies of 
which are made Exhibits A & B to the foregoing answer 
112 and are now made part of this cross-bill. 

He avers that before said two notes, Exhibits A & B, became 
due he had an interview with D. H. Poston, one of the firm of Humes & 
Poston, attorneys-at-law, and one of the trustees in said deed of trust, 
who held them as agents and attorneys for their then owner, Wil- 
liam P.St. John, administrator of A. W. Arnold, dec’d, to whom they 
were executed as payee, and said Poston proposed to sell and assign 
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the same, with said deed of trust, Exhibit C to answer, to defend- 
ant’s firm, Clarke, Johnson & Co., and of which firm he is the sur- 
viving partner; said D. H. Poston assured this defendant that his 
firm, Humes & Poston, had authority to assign the same, and that 
the debt and security were perfectly valid, and that nothing was in 

the way of their collection. Influenced by these assurances 
113 __—ithis defendant, in behalf of said firm, advanced the amount 

of said debts in cash to the said William P. St. John or, rather, 
to said Humes & Poston, representing him as agent and attorney ; 
whereupon the endorsements appearing on the backs of said notes 
were placed by said Humes & Poston above the blank signature- of 
sald William P.St. Jolin and Humes & Poston on one of said notes— 
the one due January 1—4, 1882—and above the signature of said 
Humes & Poston on the note due January 1—4, 1881, copies of which 
notes and endorsements are made Exhibits A & B to this answer and 
now made part of this cross-bill. 

A formal written assignment of said deed of trust, Exhibit C, was 
written out and executed by said Humes & Poston, as agents and 
attorneys of said W. P. St. John, as adm’r of A. W. Arnold, dee’d, on 

the 4th of January, 1881, as will appear by reference to said 
114 Exhibit C. Said notes and deed of trust were delivered by 

said Humes & Poston to this defendant when assigned, and 
said deed of trust was regularly recorded in the proper office of 
records of Crittenden county, Arkansas, on the 17th day of Decem- 
ber, 1878, in record book 7, page- 230 to 234, inclusive, and in the 
register’s office of Shelby county, Tennessee, on the 19th December, 
1878, as will appear by certificate of the proper officers endorsed on 
said deed of trust, Exhibit C. 

And this defendant avers that he acquired the aforesaid promis- 
sory notes for a full and valuable consideration before maturity and 
without notice of any of the equities or defences now pretended by 
complainants against them. Defendant likewise avers, on informa- 
tion and belief, that said Fleming H. Price in his lifetime knew of 

the execution of said deed of trust and concurred in the 
115 same, and that his assignor, W. P. St. John, had no notice of 

any of the equities and defences now pretended by complain- 
ant against said notes when delivered or afterwards, and he avers 
that the assignment of said notes and deed of trust was made by 
virtue of the understanding and agreement made between Humes 
& Poston, reresenting authoritatively said Wm. P. St. John, and this 
defendant, representing his firm of Clarke, Johnson & Co. 

He further avers that, in behalf of said firm of Clarke, Johnson 
& Co., he furnished supplies to the different plantations of said 
Caroline 8S. T. Hodges, in the State of Arkansas, on the orders and 
by direction of said Caroline S. T. Hodges, intending thereby to bind 
her separate estate, and that by the statutes of Arkansas said sup- 
plies are a lien on the crops raised on said en at the 

time of the death of said Caroline S. T. Hodges she owed to 
116 said Clarke, Johnson & Co. on this account a balance of 
$2,459.88, besides said notes and interest thereon, and since 
her death defendant, as surviving partner of Clarke, Johnson & Co., 
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furnished supplies for the purpose of raising and gathering crops of 

her said plantations now growing, amounting to $1,418.80, which is 

charged on the books of said firm against the estate of said Caroline 

S. T. Hodges, dec’d. No part of said amounts nor any part of said 

notes have been paid, and they are now past due. 

Wherefore defendant prays that all the parties to complainants’ 

bill, both plaintiffs and defendants, be made parties defendants to 

this sseen bill, and that William P. St. John may likewise be made 

a party to the same; that writs of subpcena be directed to the said b 
parties, thereby commanding them severally, at a certain day | 

117 and under a certain pain therein inserted, personally to be 
and appear before your honorable court, then and there to 

answer the premises on their several and respective oaths, — aecording 

to the best and utmost of their several and respective knowledge, 

remembrance, information, and belief a full, true, direct, and perfect 

answer to make to all and singular the matters aforesaid; and de- 

fendant prays that said D. H. Poston and W. Y. C. Humes, trustees 

as aforesaid, be required by an order and decree of this court to 

foreclose said deed of trust, Exhibit C, according to its terms, and 

that an account may be taken of what is due and owing to this de- 

fendant, as surviving partner as aforesaid, and that defendant, Asa 

Hodges, as executor of the last will and testament of Caroline 8. T. 
Hodges, may be decreed to pay the same out of the assets of 

118 said estate,and that this defendant may have all such other and a 
further relief in the premises as the nature of his case may 

require or to equity shall seem meet. ; 

C. F. VANCE, 

Sol. for C. B. Clarke. 


C. B. Clarke makes oath that the statements of the foregoing 
answer, which he states to be of his own knowledge, are true; those 
he states from the information of others he believes to be true. 


CLEAVELAND B. CLARKE. 


Sworn to and subscribed before me October 17th, 1882. 
W. B. WEISIGER, D. C. 


- 
Exuipit A to Answer of C. B. Clarke. 
Copy of Note. 
$5,000. Mempuis, TENN., Dec. 16, 1878. 

Jan’y Ist, 1881, after date I, Caroline 8. T. Hodges, agree and 
promise to pay to the order of William P. St. John, administrator of 
A. W. Arnold, deceased, the sum of five thousand ($5,000) dollars, 
for value received ; for the payment of which I bind my 
119 separate and general estates, both in the State of Arkansas 
and elsewhere, such note being given in consideration of the 

—_— 


transfer and sale to me of a decree in the supreme court of ‘Tennes- 
see in the case of Wm. P. St. John, administrator of A. W. Arnold, 
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deceased, vs. Asa Hodges and others, such decree having been ren- 
dered at the April term, 1878, of said court, and which decree and 
interest amounts at this date to the sum of about $35,000.00. This 
note is to bear interest at the rate of six (6%) per cent. per annum 
from date and is due and payable in Little Rock, Arkansas. 
(Signed) C. 5. T. HODGES. 


[, Asa Hodges, become the surety of my wife on this note and 
guarantee its payment at maturity. 


(Signed) A. HODGES. 


Copy of endorsements on back of note: 
“Wor value received we hereby transfer and assign the 
120 ~=within note to Clarke, Johnson & Co., and also transfer and 
assign to them all liens,benefits, and security for securing its pay- 
ment conferred by a trust deed and. made in December, 1878, by A. 
Hodges and wife, conveying Tennessee and Arkansas property, pro- 
vided only that another note for same amount and date and due 
January 1, 1882, shall have priority in said deed of trust over this 
note. 
Memphis, Tenn, Jan’y 3, 1881. 
(Signed) W. P. ST. JOHN, 
Adm'r of A. W. Arnold, 
By HUMES & POSTON. 


Wm. P. St. John, adm’r, ete., of the estate of A. W. Arnold, dee’d, 
per Humes & Poston, att’ys. Humes & Poston. 


121 Exhibit B to Answer of C. B. Clarke. 
Copy of Note. 


$5,000.00. Mempuis, ‘Tenn., Dec. 16, 1878. 
January Ist, 1882, after date I,CarolineS.T. Hodges, agree and prom- 
ise to pay to the orderof William P.St. John, administrator of A. W. 
Arnold,deceased, the sum of five thousand ($5,000.00) dollars, for value 
received; for the payment of which | bind my separate and general 
estates, both in the State of Arkansas and elsewhere, such note being 
given in consideration of the transfer and sale to me of a decree in the 
supreme court of Tennessee in the case of Wm. P. St. John, adminis- 
trator of A. W. Arnold, deceased, vs. Asa Hodges and others, such 
decree having been rendered at the April term, 1878, of said court, 
and which decree and interest amounts at this date to the sum of 
about $35,000.00. This note is to bear interest at the rate of 
122 six (6%) per cent. per annum from date, and is due and pay- 

able in Little Rock, Arkansas. 
(Signed) C. 8. T. HODGES. 


I, Asa Hodges, become the surety of my wife on this note and 


yuarantee its payment at maturity. 
(Signed) A. HODGES. 
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Copy of endorsement on back of note: 

For value received I hereby endorse and transfer to Clarke, John- 
son & Co. the within note, together with all liens and securities held 
by me to secure payment thereof, and especially a deed of trust, ex- 
ecuted Dec’r 16th, 1878, by C. 8S. T. Hodges and Asa Hodges, con- 
veying Tennessee and Arkansas property. 

(Signed) WILLIAM P. ST. JOHN, 
Administrator of A. W. Arnold, Deceased. 
W. P. ST. JOHN, 
Adm’r A. W. Arnold, Dec’d, 
By HUMES & POSTON, 


Attorneys. 


123 Endorsed: No. 376. Circuit court of the United States, 

western district of Tennessee. Anna E. Cameron et al. vs. 
Asa Hodges ef al. Auswer of Cleaveland B. Clarke and Exhibits A 
& B. Filed Oct. 17, 1882. Bell W. Etheridge, clerk. W. B. 
Weisiger, D. C. ; 


124 This indenture, made and entered into this the 16th day 

of December, 1878, by and between Mrs. Caroline S. T. 
Hodges and her husband, Asa Hodges, of the county of Crittenden 
and State of Arkansas, of the first part, and W. Y. C. Humes and 
D. H. Poston, trustees, of the county of Shelby and State of Tennes- 
see, of the second part, and Wm. P. St. John, adm’r, with the will 
annexed, of A. W. Arnold, dec’d, under and by virtue of letters is- 
sued to him by the probate court of Shelby county, Tennessee, 
witnesseth: That for the purpose of securing to Wm. P. St. John, 
adm’r, party of the third part, her three notes of even date here- 
with, each for the sum of five thousand ($5,000.00) dollars, due, 
respectively, on the Ist days of January, 1880, 1881, 1882, each 
bearing six per cent. interest per annum from date until paid, 
due and payable at Little Rock, Arkansas, all of which are 

made to bind the estate, separate and general, of Caroline 
125 SS. T. Hodges, both in the State of Arkansas and elsewhere, 

and upon which notes the said Asa Hodges, her husband, has 
become guarantor and surety, we, Caroline 8. T. Hodges and her 
husband, Asa Hodges, hereby bargain and sell, and by these presents 
convey and confirm, unto W. Y,C. Humes and D. H. Poston, trustees, 
party of the second part, their heirs and assigns, forever, all the 
right, title, interest, and claim which we have and hold unto the 
whole of section sixteen (16), township (7) seven north, range eight 
east; also the west half of the west half of section (15) fifteen, town- 
ship seven north, range eight east; also the northwest quarter of 
section twenty-two (22), same range and township, all in Crittenden 
county, State of Arkansas; also all the right, title, interest, and 

claim which we have in and to the property which we have in 
126 the city of Memphis, county of Shelby, and State of Tennessee, 

thus described: On the east side of She!by street, city of Mem- 
phis, and beginning at a point at the intersection of the south line 
of Butler street with the east line of Shelby street, thence south with 
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east line of Shelby street 90 feet; thence east parallel with the 
south line of Butler street 220 feet toan alley; thence north with the 
west side of said alley ninety (90) feet to the south line of Butler 
street ; thence west with the south line of Butler street 220 feet, to the 
beginning, this Memphis property being the same property for 
which Mrs. Caroline 8. T. Hodges has this day executed her notes 
to the clerk of the supreme court at Jackson, Tennessee, in purchase 
of the same ata sale made in the case of Wm. P. St. John, adm’r, 
vs. Asa Hodges and others, and which notes they are to satisfy ; to 
have and to hold with the said W. Y. C. Humes and D. H. Poston, 

trustees, said second parties, their heirs and assigns, forever, 
127. with whom said Caroline 8. T. Hodges covenants that she is 

seized in fee in her own right as a separate estate of the afore- 
said and described property; that it is free from all incumbrances ; 
that she has full right to sell and convey as aforesaid, and to charge 
the same for the payment of said notes, and the title thereto she 
will forever warrant and defend against the right, title, interest, and 
claim of each, all, and every person whomsoever. 

But this is a trust deed. Now, should the indebtedness hereby se- 
cured be promptly paid at maturity, then this trust deed to become 
satisfied and of none effect, and said trustees shall recover by quit- 
claim deed the property hereby conveyed to Mrs. Caroline 8. T. 
Hodges, her representatives aud assigns. Should either note remain 

due and unpaid at maturity, or any portion thereof remain 
128 dueand unpaid, then said trustees or either of them may, after 
due advertisement of time, place, and terms of sale for (20) 
days in any Memphis newspaper, put up and sell the Memphis 
property above described and conveyed to pay said debt and inter- 
est then due, together with the costs and expenses of executing the 
trust. In the event the net proceeds of sale fail to produce a sum 
sufficient to pay so much of said debt as may then be due, then the 
said trustees or either of them may, after like advertisement of time, 
place, and terms of sale, sell the Arkansas property hereby conveyed, 
such sale to beat publicauction, to the highest bidder for cash, and shall 
be freed from redemption or repurchase or any exemptions for home- 
stead or other exemptions—rights existing undér and by virtue of 
any laws of the State of Arkansas—all of which exemptions, 
129 &c., are hereby waived, and the purchaser shall get an abso- 
lute title in fee simple. 

In the event of the sale of the property or any portion thereof 
at a price in excess of the sums then due such excess shall 
not be paid over to said Hodges and wife, but shall be credited on 
any notes due as of the date of sale until all of said notes so secured 
hereby are fully paid off, and then any excess shall be paid over to 
said Caroline 8. 'T. Hodges, her representatives or assigns. In the 
event that any taxes, charges, or assessments upon hereafter accrue 
or now exist against the property hereby conveyed then it shall be 
the duty of Caroline 8S. T. Hodges and her husband, Asa Hodges, to 
remove the same, which they hereby obligate themselves to do; and 
in the event of their failure so to do, then said trustees may at once 
discharge the same, which sum shall be repaid from the trust fund 
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and at once become a charge upon the property aforesaid 
130 = and secured by this instrument; and if the same is not repaid 
by or before the maturity of either of said notes falling due 
thereafter, then said trustees or either of them may sell the whole or 
a sufficiency of the aforedescribed property to repay said taxes, with 
proper interest and costs; and in the event of a sale for the pur- 
poses last aforesaid, fora sum in excess of the amount due them, 
such excess shall be entered as a credit upon the balance due and 
secured by the trust deed. In the eveut of a sale of the whole of the 
above-described property at asum less than the debt hereby secured 
and then unpaid, for the balance remaining due and unpaid said 
trustees or either — are hereby authorized or empowered, with- 
out notice to either the said Asa or Caroline S. T. Hodges, to go 
into any court of competent jurisdiction in the States of Ten- 
131  wnessee and Arkansas and confess judgment against said Car- 
oline S. T. Hodges and Asa Hodges, her husband, and, with- 
out the right of appeal or review-such judgment to be entered so as 
to bind the estate, separate and general, of said Caroline 8. T. Hodges, 
and to be for so much as the debt, with interest then remaining un- 
paid, may amount to. It is further stipulated that in the event of a 
sale hereunder the possession of the property so sold shall be at 
once delivered to the purchaser, and for this purpose it is expressly 
agreed and stipulated that said trustees or either of them may, 
in the proper court of competent jurisdiction, in the States 
of Tennessee or Arkansas, confess judgment as in ejectment in 
favor of the purchaser and for such . possession, which said 
confession may be without notice to said Hodges and wife 
or either of them and without the right of appeal 
132 orreview. Either trustee may act in the premises in case of 
the absence, death, removal, or refusal of the other to act, and 
all the acts and things of both or either done in the premises we do 
as fully ratify and confirm as if done in our own proper persons, 
said Hodges and wife fully ratifying and confirming the same. 
In the event of a sale it is agreei that (5%) five per cent. on the 
gross amount of the sales shall be allowed to the trustees as com- 
missioners for selling, and that all right or equity of redemption is 


waived in the event of the sale, and the purchaser shall get an ab- - 


solute title in fee simple. The oath, bond,and security of thetrustees 
are waived by all parties who consent to their acting without giving 
or taking either. 

In testimony whereof witness our hands & seals this 16 day of 


December, 1878. 
C. 8S. T. HODGES. [seat. 
133 A. HODGES. SEAL. 


STATE OF TENNESSEE, 
County of Shelby, 


Before me, Lowry W. Humes, a notary public in and for the State 
and county aforesaid, appointed, qualified, and commissioned to 
take probate of deeds, &c., for registration and use in the State of 
Tennessee, personally appeared Asa Hodges and Caroline 8. T, 


’ 


ASA HODGES ET AL., &¢. pe) 


Hodges, his wife, and the said Asa Hodges, one of the within-named 
bargainors, with whom I am personally acquainted, and who ac- 
knowledged that he executed the within trust deed for the purposes 
therein contained ; and the said Caroline S. T. Hodges, wife of said 
Asa Hodges, with whom I am personally acquainted, having ap- 
peared before me privately and apart from her said husband, 
acknowledged the execution of said deed to have been done by her 
freely, voluntarily, and understandingly, without compulsion 
134 or constraint of her said husband, and for the purposes therein 
ex pressed. 
Witness my hand and seal of office this 16th day of December, 
A. D. 1878. 7 
[L. s.] LOWRY W. HUMES, 
Notary Public. 


STATE OF TENNESSEE, County of Shelby : 


On this day came before me, a duly commissioned, qualified, and 
acting commissioner for the State of Arkansas, Lowry W. Humes, 
residing in Memphis, Tennessee, Asa Hodges and Caroline 8S. T. 
Hodges, his wife, to me well known as the grantors in the foregoing 
trust deed, and the said Asa Hodges stated that he had executed 
the same for the consideration and purposes therein mentioned and 
set forth ; and also voluntarily appeared before me the said Caroline 
S. T. Hodges, in the absence of her said husband, and declared 

that she had of her own free will executed the same for 
135 the purposes therein contained and set forth without com- 
pulsion or undue influence of her said husband. 

Witness my hand as such commissioner on this 16th day of De- 
cember, 1878. 

it. &) LOWRY W. HUMES, 


Commissioner for the State of Arkansas. 


STaTE OF ARKANSAS, County of Crittenden: 


I, A. H. Ferguson, clerk of the circuit court and ez officio recorder 
for said county, do hereby certify that the annexed and foregoing 
instrument of writing was filed in my office for record on the 17th 
day of December, 1878, and duly recorded this 17 day of Decem- 
ber, 1878, in record book 5, pages 230, 231, 232, 233, & 234. 

Witness my hand and official seal, at office in Marion, this 17th 
day of December, 1878. 

‘oa A. H. FERGUSON, 

Clerk and Recorder. 


136 Srate or TennessEr, Shelby County: 


The foregoing instrument, with clerk’s certificate, was filed in my 
oftice for registration on the 18th day of Dec., 1878, at 1 o’clock p. 
m., and noted in note book No. 9, page 100, and was recorded on the 
19th day of Dec., 1878, in record book No. 125, page 682. Fee, 


2.25; paid. F. R. HUNT, Register 


| 
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Exuisit C to Answer of C. B. Clarke. Filed Dec. 17, 1878. A. 
H. Ferguson, clerk and recorder. 


Deed of Trust. Asa Hodges to D. H. Poston. 


The first note for ($5,000.00) five thousand dollars & interest, due 
January Ist, 1880, and secured hereby, has this day been .paid to 
us and the trust to that extent satisfied. . 
137 Dec. 5, 1879. 
D. H. POSTON, Trustee, & 
HUMES & POSTON, 
Att’ys for Wm. P. St. John, Adm’r, &c., of A. W. Arnold. 


-The within deed of trust is hereby assigned and transferred to 
Clarke, Johnson & Co. to secure payment of the two notes therein 
last falling due. 

- Memphis, January 4, 1881. | 
W. P. St. JOHN, 

Adm’r of A.W. Arnold, Dee’d, 

By HUMES & POSTON, Att’ys. 


138 Srate or TENNESSEE, County of Shelby: 


Personally appeared before me, I’. P. Poston, a notary. public in and 
for the county and State aforesaid, Mrs. Lizzie Barton, of lawful age, 
who, being first duly sworn, on oath says about two months ago, shortly 
after the death of Mrs. Caroline 8. T. Hodges, in company with Mrs. 
Anna E. Cameron, she called upon Asa Hodges at his residence, in 
this city ; that Mrs. Cameron went to see Mr. Asa Hodges in reference 
to the estate of her deceased brother, Fleming H. Price. In that con- 
versation, which was quite lengthy, said Asa Hodges distinctly said 
that the real estatein Arkansas occupied by F. H. Price, her brother, 
belonged to him, altho’ the title was in his, Asa Hodge’s, wife’s 

name, and that his, Asa Hodge’s, wife had frequently of- 
139 fered to deed the property to said Price, but that said Price 

said to her Aunt Callie, You keep the title forme, and when- 
ever I want it I will get you to make it to me; remarking that he 
was so dissipated that he would waste and throw it away. This con- 
versation occurred in this interview between Asa Hodges and Mrs. 
Cameron, his niece, and myself, said Hodges remarking to his niece, 
Mrs. Cameron, that if she would let him alone he might make her 


this year the deed,or next year, and not to sue him. 
Mrs. LIZZIE P.. BARTON. 


Sub. & sworn to before me October 20th, 1882. 
[L. s.] F. P. POSTON, 
Notary Public. 


Endorsed : Circuit court of the United States, western district of 
Tennessee. Anna E. Cameron ef al. v. Asa Hodges et al. Affidavit 
of Mrs. Lizzie Barton. Filed October 27, 1882. Bell W. Etheridge, 
clerk; W. B. Weisiger, D. C. . 
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140 Uvnirep States oF AMERICA, 
— Division of the Western District of Tennessee : 


In the Circuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its May term, A. D. 1882, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the 27 day 
of October, A. D. 1882, in the following cause, to wit: 


ANNA E. Cameron and Others, Plaintiff-, 
Us. No. 376. 
Asa Hopages and Others, Defendant-. 


This cause coming on to be heard on the motion of defendant 
Hodges to dissolve the preliminary injunction heretofore granted by 
the chancellor of the State chancery court,and the same having been 
argued and considered, it is ordered that so far as the same affects 

the right of defendant Hodges to dispose of the real estate in 
141 ‘the bill described the motion is denied; but in so far as it 

affects the right of defendant Hodges to use, collect, and dis- 
pose of the growing crops and other personalty mentioned in the 
bill the motion is allowed, and to that extent the injunction is dis- 
solved. The plaintiffs have leave within ten days from this date to 
move to reinstate this injunction. 


142. On Equity Side of the Circuit Court of the United States for 
the Western Division of the Western District of Tennessee, 
at Memphis. 


ANNA. E. CAMERON et al. vs. ASA Hopaegs e¢ al. 


Replications of the complainants to the answers of Cleveland B. 
Clarke and Asa Hodges. : 


These repliants, saving and reserving to themselves all and all 
manner of exception which may be had and taken to the manifold 
errors, uncertainties, and. insufficiencies of the answers of the said 
defendants, for replication thereunto, saith that the- will aver, main- 
tain, and prove their said bill to be true, certain, and sufficient in 
law to be answered unto by the said defendants, and that. the an- 

swer of the said defendants is very uncertain, evasive, and in- 
143 sufficient in the law to be replied unto by these repliants, 

without that, that any other matter or thing in the said answer 
contained material or effectual in the law to be replied unto and not 
herein and hereby well and sufficiently replied unto, confessed or 
avoided, traversed or denied, is true ; all of which matters and things 
these repliants are ready to aver, maintain, and prove as this honor- 
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able court*shall decree, and humbly pray as in — by their said bill 
they have already prayed, &c., &e., Ke. 
HUMES & POSTON, 
Sol’rs for Repliants. 


Endorsed: No. 376. Cireuit court of the United States, western 
district of Tennessee. Anna KE. Cameron ef al. v. Asa Hodges et al. 
Replication of complainants to answers of Asa Hodges and C. B. 
Clark. Filed Dec’r 11, 1882. Bell W. Etheridge, cl’k; W. B. 
Weisiger, D. C. 


144 Deposition of Judge T. M. Peters, Taken by Consent, for De- 
fendants. 


In the U. 8. Circuit Court, Memphis, Tennessee. 
ANNA E. CAMERON ef al. vs. AsA Hopaes et al. 


1. Please state your residence, business, and connection with de- 
fendants and their relationship to each other. 

Ans. I live at present at Judge Hodges’, in Crittenden county, 
Arkansas; am a lawyer by profession, and have known intimately, 
since the year 1853, defendant, Asa Hodges, and his wife, now dead ; 
have known Fleming H. Price intimately since 1876; have been at- 
torney for them all,and am now attorney for defendant, Asa Hodges, 
in some of his business. I also know the other defendants. Asa 

Hodges was the uncle of F. H. Price, deceased, and the hus- 
145 band of Mrs. C.8. T. Hodges, deceased, and is now her ex- 
ecutor and sole legatee. 

Int. 2. What do you know, if anything, of the real estate in- 
volved in this suit and of its ownership and occupancy ? 

Ans. I am very well acquainted with the real estate in question, 
and know something of its title. I know that since March 12, 1877, 
it has been the property of Mrs. C.S. T. Hodges; that she has been 
in possession of it from that time, i it as her own, until her 
death. I was also informed by Fleming H. Price, deceased, at the 
gin-house of his uncle, Asa Hodges, about two days before his fatal 
sickness, that the said tract of land belonged to his Aunt Caroline 
(meaning Mrs. C. 8. T. Hodges); that he had no title to it, and was 
merely occupying it and carrying on the farm as her manager and 

agent; that the land and crops raised upon it belonged to her 
146 = and not to him. 
Int. 3. How did Mr. Price come to make this statement to 
you? 
Ans. I had been away from the farm, and heard, on returning, 


that he had received accidentally a severe blow on the head from a 


sledge-hammer that had slipped off the handle, and I went to the 
gin-house to see him. He was marking cotton bales at the time. 
I did not understand the mark, and asked him whose cotton it was. 
He answered that it was Aunt Carrie’s cotton (that is, Mrs. C. 8S. T. 
Hodges’). I think — asked where it was raised. He said it was 
valent on the Arnold place, which is the land in controversy. I 
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then asked if his Aunt Carrie had ever made him a deed to that 
place, as we had talked about the deed before. He replied, No; she 

had not. He said that she wanted him to take the land and 
147 _—ipay off the mortgage upon it, and that she would give him a 

title to it, with the mules, implements, &e., upon it, and that 
he refused to take it in that way. This had been the subject of con- 
versation with us before, she having expressed a willingness to make 
to him a deed on the terms proposed, as I knew from her. 

Int. 4. ‘To what mortgage do you refer, and when was it executed ? 

Ans. I refer to a mortgage or trust deed executed by Mrs. Hodges 
and her husband to Mess. Humes & Poston to.secure the St. John’s 
debt in December, 1878, and is referred to in the bill in this suit. 

Int. 5. Have you any knowledge whether or not Mr. Price was 
aware of the existance of this trust deed; if so, when did he learn of 
it and from whom? 

Ans. He had actual knowledge of it. I told him myself 

148 soon after its execution, and he replied that his aunt had 

already told him, and desired him to take the place off her 
hands and to pay the debt. 

Int. 6. Had you ever any conversation with her on this subject; 
if so, to what effect ? 

Ans. Yes; she requested me to get her nephew, Price, to take the 
place and pay the debt to St. John and relieve her of the trouble of 
it. I did so and offered to prepare or possibly did prepare a deed 
as proposed, but he declined to take it upon the terms proposed, and 
no deed was ever delivered as far as I know or heard of. 

Int. 7. Had you any knowledge of the making of a will by Price 
or of what became of it? 

Ans. No, none in the world, and never heard that one was made 
until after his death. 

Int. 8. Who was his legal adviser at the time, and who would 

probably have been called to make his will? 


149 Ans. If he had any at all it was myself or his Uncle Asa. 
[ had attended to all his law business. He had no other at- 
torney. 


Int. 9. What property did he have at his death, and how do you 
know ? 

Ans. He had a horse and watch and wearing apparel. He owed 
me a small fee, and had told me a short time before that he was 
unable to pay it without taking them. | 

Int. 10. Were you at his burial; if so, how was he attended to? 

Ans. Yes; I was present. He was carefully and tenderly treated 
and buried. His Uncle Asa was sick at the time and not able to 
attend to it. There was some miscarriage about the coffin. He was 
kept out of the ground a day longer than was expected, and his 
uncle said his burial was only temporary; that he intended remov- 
ing the remains to Elmwood. 

Int. 11. What was the trouble about the coffin? 
150 Ans. The first burial case was too small and had to be re- 
turned 14 miles across the river to Memphis and exchanged, 
and it was stated at the time when the second coffin was brought 
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that the remains would then be allowed to come into the city ; hence 
the burial there. 


Cross-examined by W. K. Poston, attorney for complainants: 


X Q. 1st. On what plantation or place did your conversation with 
Fleming Price that you have detailed in answer to direct question 2 
occur? 

Ans. At the gin-house, on the plantation called the “ Home 
Place.” 

Q. 2. How far was that from the plantation called the “Arnold 
Place?” 

Ans. By the road, about three miles; on a direct line, about two 
miles. 

Q. 3. When and where did that conversation occur, and who were 
present besides yourself and Fleming Price? 

Ans. I have already stated where it was in 1880, in the last 
151 __— part of October or early in November; it was just two days 
before I understood he was taken sick of the illness of which 
he died. I think it was Friday or Saturday ; that is the impression 
on my mind. Ido not remember any white person being there ex- 
cept Price and myself. ‘There were some negroes near around —s 
cotton, but I do not know whether they were near enough to he: 
the conversation. 

Q. 3. How long had Fleming Price lived on and cultivated the 
Arnold place ? 

Ans. I think he and his brother William went there in 1873 and 
cultivated it together. ‘The two brothers held the place until 1875; 
then Fleming Price bought William’s interest and held — until 
March 12th, 1877; then it was sold and Mrs. C. 8. T. Hodges pur- 
chased it ; he occupied it and cultivated it since then to the time of 

his death. 
152 Q. 4. Do you know of your own knowledge what became 
of the crops grown on said Arnold place for the years 1873, 
1874, 1875, 1876, 1877, 1878, 1879, 1880, 1881, & 1882? W here 
were they sent for sale, and for whose account ? 

Ans. I do not know anything about it of my own knowledge. 

Q. 5. For how long past have you lived in Crittenden county, 
Arkansas, and how near to the Arnold place? 

Ans. I have been in said county, residing at Mrs. Hodges’ plan- 
tation, called the ‘‘ Home Place,” once or twice a year during courts 
there since 1876, sometimes a considerable time before the courts 
and sometimes a considerable time after the courts; I think as 
long as two months at a time when courts were held. Courts were 
held regularly in ‘that county twice a year since 1876 except one or 

two times, when the court was not held at the regular time, 
153. but wasshortly after the regular times. When there I always 

staid at the Home place, and I havealready stated how near 
that was to the Arnold place. 

Q. 6. In your answer to direct question 2 you stated a conversa- 
tion with Fleming Price. Do you mean to say that you have stated 
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there the exact language said by you and him in that conversation, 
or only your present recollection of the substance of what was said ? 

Ans. I can- state more than my present recollection of the sub- 
stance of what was said. 

Q. 7. How long after he received the hurt you spoke of did you 
get . him ? 

Ans. My understanding was he received the hurt the dav before 
I saw him. 

Q. 8. At the time you had the conversation with him were you 
his lawyer? 

Ans. I do not think I was: Ido not reme m ber that he had 
154 = any cause in courtin .which I was his lawyer; 1 had acted, 
though, as his lawyer. 

Q. 9. How long before that conversation had you acted as his 
lawyer? 

Ans. I think the last case I had for him was his petition in bank- 

muptey, filed in April, 1878, in U. 8. court,at Ashner, Arkansas. He 

was discharged in 187! 9 and, [ think,in April; and after that he 
hac] no lit igation that | know of. 

(', 10. At the time you had your said conversation with him was 
it or! not understood between him and you that you were his lawyer, 
geneirally retained for any law business he might have? 

Ans. On his part I do not know what his opinion was; on my 
own | did not consider I was. 

Q. 11. What lawsuits, if any, did he have since you first 

155 — knew him and who was his lawye ‘rin those cases 
Ans. He had a lawsuit with Mr. J. yee in circuit 
court of Crittenden county, Arkansas, I think, in 1876. Il was 
Price’s lawyer in that suit. He had another lawsuit with his aunt, 
©. 8. T. Hodges, begun in 1876 or 1877. I was Mrs. Hodges’ lawyer 
in that case. I do not think Price had a lawyer or made defense in 
that case; that was a suit by Mrs. Hodges against Price to foreclose 
vendor’s lien on “Arnold place.” I think the property was sold in 
March, 1877, and final decree at next term of the court. He had 
another lawsuit with his aunt, Mrs. M. J. Phillips, in same court, 
suit by her to foreclose vendor’s lien on another tract of land in 
Crittenden county. I represented Mrs. Phillips and filed the bill, 
and as far as I remember he had no lawyer and made no 
156 defense. I may have drawn up his answer, but do not recol- 
lect definitely. He had another lawsuit, brought by his 
aunt, Mrs. C. 8. T. Hodges, against Fieming Price, as administrator 
of Reuben Check, brother of (Mrs. Hodges), to get a settlement of ac- 
counts of Check, as trustee for her estate, left by her father’s will. 
This suit was in same court and was brought before 1879. I washer 
attorney and filed the bill. I do not think he ever employed a 
lawyer or answered the bill. 1 do not recollect that he had any other 
lawsuit that I was connected with except through his uncle, Asa 
Hodges. He was his Uncle Asa’s security on debts amounting to 
$7, 000. 00. Judgments were sadiated against both in U. 8S. district 
court and executions levied on the Arnold place se the place 
157. onwhich Mrs. Phillips foreclosed herlein. ‘Theexecutions were 
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returned, and I never heard anything more of them. Hodges 
went into bankruptcy and Price had no title that was vendible 
under execution. I was consulted and retained in that matter by 
Hodges, but I think Price never consulted me about it. I was con- 
sulted and retained in this matter, I think, early in 1876. Ido not 
remember any other litigation in which Price was a party or inter- 
ested. 

Q. 12. Do you remember that the foreclosure proceedings of Mrs. 
Hodges and Mrs. Phillips were on sales made by them to Price or 
sales made by Asa Hodges to Price? 

Ans. The foreclosure suit of Mrs. Hodges was on a sale by Asa 
Hodges to Price and I think Mrs. Phillips also, but am _ not 

sure. 
158 Q..13. What relation is Mrs. Phillips to Asa Hodges ? 

Ans. A sister. 

Q. 14. When did Fleming Price die? How long before his death 
had he been confined to his bed with the sickness of which he died” 

Ans. I think he died on the 2d of November, 1880. I think he 
had been confined to his bed not longer than ten days before ‘ais 
death. 

Q. 15. Where were you the night of his death and the next day ? 

Ans. I was on said “ Home place” the night of his death and the 
next day. . 

Q. 16. Where was Asa Hodges the night Price died’ ? 

Ans. I think he was at said “Home place;” he was unwell— 
abed—occasionally complaining of being quite unwell, and in bed 
part of the time, but about able to get about. 

Q. 17. How soon the next morning after Price’s death did you 

first hear of it? 
159 Ans. He died about eight o’clock in the morning, and I 
think Jimmie Hodges came down at once and told us of it. 

Q. 18. Was Asa Hodges with you when you first heard of it? 

Ans. My recollection is that he was the one that told me, 

Q. 19. How soon after that did Asa Hodges go to the Arnold 
place, where Price’s body was? 

Ans. I do not remember about that. 

Q. 20. Did he go there that day ? 

Ans. I cannot answer that of my own knowledge. 

Q. 21. Where did you stay that day ? 

Ans. I staid that day at the Home place. 

Q. 22. Cannot you remember at all whether Asa Hodges went that 
day to the corpse of Price ? 

Ans. I cannot recollect whether he did or not. He went out of 
the house in the morning, but I did not follow him. That was in 
the we g and I do not remember to have seen him again until 

night 
160 Q. 23. Did Asa Hodges show you the day of Fleming 
Price's death or shortly thereafter a lot of private papers of 
Fleming Price’s which were in his possession at the time of his 
death ? 
Ans. He. brought home a lot of papers which he said were Price’s 
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32: The re-examination of Thomas M. Peters and the testimony 
of W. F. Maddox & W. D. Hardin, taken before me, the under- 
signed, special commissioner, at my office, in the town of Marion & 
the county of Crittenden and State of Arkansas, on the 26 day of 
December, 1882, in pursuance to the notice hereto attached, said 
depositions to be read on behalf of the defendants. 
R. F. CRITTENDEN, 


Special Commissioner. 


THomaAsS M. Peters, a witness of lawful age, was then & there to 
me produced for re-examination upon his depositions heretofore 
taken, to be read in this cause on behalf of the defendants, &, after 
being by me duly sworn, on his oath said: 


I have heretofore given my deposition in this cause &, as far as I 
recollect, I did not detail all the conversations I had with Mr. Price 
in regard to his ownership of the “Arnold tract” of land. I 
326 had a conversation with Mr. Fleming Price in reference to 
the title to the title to “Arnold place,” about the October term 
— Crittenden circuit court, 1880, & in that conversation Mr. Price 
told me that his aunt Caroline—i. e., Mrs. C. S. T. Hodges—ha 
offered to make him a deed to the “Arnold place” and the farmin 
stocks upon it if he would pay her a sum of money, between twelvé 
(12) and fifteen (15) thousand dollars, but I do not remember the 
sum precisely. She said that she would indulge him as mueh as 
possible in the payments, & that when she paid off the balance of 
the “St. John” debt she would release o: forgive him the balance of 
the debt. Hesaid that he had refused to take the place on ‘her 
terms, and that she bad never made him any deed to the “Arnold 
place.” He then said that if she would make him a title to two 
acres of land, at the corner at the 15-Mile bayou, near where 
327 Richard Hardin had a store, & help him build a house on it 
& furnish him five or six hundred dollars’ worth of goods, | 
that he would be very glad to get it; that he was a good merchant, , 
& that he could make more money there than he could upon We | 
“Arnold place.” I then asked him if he intended me to communtiy 
cate that to his aunt & his uncle, Asa Hodges, & he said he did, &} ~~~ 
that he would like to know what they said about it. This was about) 
the 18th or 19th of October, 1880. As we came down to court, in| 
the morning, I communicated it to his uncle, Asa Hodges. That 
same evening Hodges said, Tell him he had better stay where he is; ly 
that if he had a store at the 15-Mile bayou he would drink himself 
to death in six months, but added you can tell Mrs. Hodges about 
it, & I am willing that she shall do as she pleases. The next time 
I met Mrs. Hodges, which was not long afterwards, I told her, 
328 &she said, I am willing to do anything my husband wishes, 
but I prefer that Fleming (Mr. Price) should stay on the 
“Arnold place” & manage it for me; I will pay him a good salary. 
I believe this is about all in substance that occurred at that time. 
[ afterwards met Mr. Price and told him that his uncle & his aunt 
refused his request about the store at the 15-Mile bayou; I do 
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returned, and I never heard anything more of them. Hodges 
went into bankruptcy and Price had no title that was vendible 
under execution. I was consulted and retained in that matter by 
Hodges, but I think Price never consulted me about it. I was con- 
sulted and retained in this matter, I think, early in 1876. Ido not 
remember any other litigation in which Price was a party or inter- 
ested. 

Q. 12. Do you remember that the foreclosure proceedings of Mrs. 
Hodges and Mrs. Phillips were on sales made by them to Price or 
sales made by Asa Hodges to Price? 

Ans. The foreclosure suit of Mrs. Hodges was on a sale-by Asa 
Hodges to Price and I think Mrs. Phillips also, but am_ not 
sure. 

158 Q. 13. What relation is Mrs. Phillips to Asa Hodges ? 
Ans. A sister. | 

Q. 14. When did Fleming Price die? How long before his death 
had he been confined to his bed with the sickness of which he died” 

Ans. I think he died on the 2d of November, 1880. I think he 
had been confined to his bed not longer than ten days before ‘nis 
death. 

Q. 15. Where were you the night of his death and the next day ? 

Ans. I was on said “ Home pla ice” the night of his death and the 
next day. 

Q. 16. Where was Asa Hodges the night Price died ? 

Ans. I think he was at said “Home place;” he was unwell— 
ubed—occasionally complaining of being quite unwell, and in bed 
part of the time, but about able to get t about. 

Q.17. How soon the next morning after Price’s death did you 

first hear of it? 
159 Ans. He died about eight o’clock in the morning, and I 
think Jimmie Hodges came down at once and told us of it. 

Q. 18. Was Asa Hodges with you when you first heard of it ? 

Ans. My recollection is that he was the one that told me. 

Q. 19. How soon after that did Asa Hodges go to the Arnold 
place, where Price’s body was ? 

Ans. I do not remember about that. 

Q. 20. Did he go there that day ? 

Ans. I cannot answer that of my own knowledge. 

Q. 21. Where did you stay that day ? 

Ans. I staid that day at the Home place. 

Q. 22. Cannot you remember at all whether Asa Hodges went that 
day to the corpse of Price 

Ans. I cannot recollect whether he did or not. He went out of 
the house in the morning, but I did not follow him. That was in 
the morning, and [I do not remember to have seen him again until 

night. 
160 Q. 23. Did Asa Hodges show you the day of Fleming 
Price's death or shortly thereafter a lot of private papers of 
Fleming Price’s which were in his possession at the time of his 
death ? 
Ans. He brought home a lot of papers which he said were Price’s 
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Q. 48. Do you know what stock, cattle, and other personal prop- 
erty were on the Arnold place at the time of Price’s death ? 
Ans. No; I do not. 
Q. 49. Do you know how much land was in cultivation of that 
place in the year 1880? 
Ans. No; not of my own knowledge. 
Q. 50. Do you know how much land on that place was in a fit 
condition to be cultivated in the year 1880? 
Ans. No; I do not know that. 
Q. 51. You say Hardin was appointed administrator of Fleming 
Price’s estate last August or October, the crop of 1880 being disposed 
of,and he has never applied for private papers of Price. 
167 State, if you know, what object there could have been in his 
ap pointme nt. : 
Ans. I do not know anything about it at all. 
Q. 52. How old are you; how long have you been practising law? 
Ans. 71 years old; since the fall of 1836. 


Re-examined: 


*) 


You speak in X interrogatory 3 of Fleming Price having been 
on that place since 1875, and in X interrogatory 12 or 13 of the 
foreclosure suit, &c. Please state how Mrs. Hodges came to bring 
that suit, for what amount it was brought, and whether or not Price 
recognized the subsequent ownership by Mrs. Hodges of said prop- 
erty. 

Ans. There was a balance due for purchase-money from Price to 
Hodges of about $15,000, which was secured by promissory notes. 

‘These notes came into the hands of Mrs. Hodges from Mr. 
168 Dowdy, the commission merchant, who owed her a consider- 

able sum of money, and she put the notes into my hands as 
an attorney to collect. I brought suit in Arkansas in her name for 
that purpose, which suit, according to the practice in that State, was 
a suit for debt and to foreclose the vendor's lien. It was against 
Price and Asa Hodges. I obtained judgment on the notes anda 
decree for the foreclosure of the vendor’s lien, under which the land 
was sold and purchased: by Mrs. Hodges, as I have already stated, 
on the 12th March, 1877. Price was present at the sale, aided in 
its conduct, and consented fully to all that was done, after which 
the commissioner, R. L. Hardin, put her in possession of the place. 

I was there with her, attending to the matter as her counsel, 
169 and under my advice she put Fleming Price in possession as 

her manager. She then agreed to pay Price a salary for his 
services, but the amount of the salary was not then fixed, and Price 
thereupon took possession of the place as her manager, and, so far 
as I know, this relation was never changed. 

Re-ex. 2. Will you please exhibit, as a part of your answer, a cer- 
tified copy of the commissioner’s deed to Mrs. Hodges and of the 
court’s order confirming the sale? 

Ans. Yes. 
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It is agreed that the witness may swear to this or that it may be 
used in evidence, complainants’ counsel reserving the right to 
further X examine the witness. 
November 7th, 1882. 
HUMES & POSTON, : 
Att’ys for Complainants. 
And further deponeth saith not. 
THOS. M. PETERS. 


170 Sworn to and subscribed before me this November 7, 
1882. 
[u. s.] J. P. YOUNG, 


Commissioner for Arkansas in Shelby County, Tenn. 
Transcript. 
Mrs. C. 8. T. HopaGes against- FLemine H. Price e¢ al. 


Exhibit to Judge Peters’ Deposition. 


» 
> 
Mrs. CAROLINE 8. T. Hopees | 
v8. 
FLemMiInGc H. Price and Asa Hopaes. 
Index to record: 3 
Bill of complaint, pages 1 to 7, with endorsements. 
Answer of F. H. Price, pages 8 and 9, with endorsements. 
Separate answer of A. Hodges, pages 10 and 11, with endorse- 
ments. ' 
Price’s deed, Exhibit “A,” pages 12, 15, and 14, with endorse- 
ments. 
W.R. and F. H. Price, deed of Arnold place, “ B,” pages 15, 16, 
17, 18, 19, and 20, with endorsements. 
Fleming H. Price’s notes, Exhibit C, page 21, with endorsements. | 
Hardin, commissioner, deed to Mrs. Hodges, pages 22 to 25, with 
endorsements. . 
Caption of chancery court, page 26, with endorsements. 
Decree for Mrs. Hodges, pages 21, 144, 4, 26, 27, 28, 29, and 


os ite 
ov. 
171 Hardin’s appointinent as receiver, pages 30 and 31. 
Caption, April term chancery c’t, 1877, page 31. 
Receiver’s report rec’d, page 31. , 
’ 5 


Report confirmed, page 32. 
Decree on report of Hardin, receiver, pages 32, 33, 34, 35, and 
certificate. 


To the Hon. L. L. Mack, judge of second judicial district of Ar- 
kansas, in chancery sitting, in and for said county of Crittenden, 
in the State of Arkansas: 

Respectfully complaining, your oratrix, Caroline S. T. Hodges, 
who is a resident citizen of the State of Arkansas, states, charges, 
and shows unto your honor as follows, to wit :- 


ASA HODGES ET AL., &¢. 47 


That oratrix is a married woman, the wife of Asa Hodges, and 
that she owns and possesses a considerable separate estate, both 
real and personal, lying, being, and situate in the said State of 
Arkansas, and that in this suit she sues to recover her separate 

estate, in which her husband has no interest, and this 

172 action concerns plaintiff's separate property only. 
That heretofore, to wit, on the 14th day of May, A. D. 
1872, said Asa Hodges sold and conv eyed, by instrument in writing 
of that d: ate, the followi ing-deseribed lands ‘and real estate to William 

:. Price and Thomas H. Price, to wit, section sixteen and the W. 4 
of the W. 3 of section fifteen, all in township seven north, of range 
eight east, situate, lying, and. being in Crittenden county, in the State 
of Arkansas, for and in consideration of the sum of thirty thousand 
dollars, to be paid as is shown and stated in said Hodges’ deed for 
title to said lands, executed and delivered by said Asa Hodges to 
said William R. Price and said Fleming H. Price on said 14th day of 
May, A. D. 1872, which said deed is hereto appended and marked 
exhibit A, and prayed to be taken — considered as a proper part 

of this bill of complaint. 
173 3. Oratrix further shows, states, and charges that at the 
time of the sale and conveyance of the lands above named by 
said Asa Hodges to said Prices a lien was retained on said lands for 
security for the payment of the purchase-money therefor, as more 
fully appears from said Exhibits A above said, which lien has never 
been released or discharged. 

4. Oratrix further shows and states and chi arges that after said 
Price had so purchased said lands above said and taken possession 
of the same under said contract of purchase, to wit, on — day of 
August, 1874, said William R. Price sold and conveyed his interest 
in said lands to said Fleming H. Price in consideration that said 
Fleming H. Price would and did assume the payment of all the 

purchase-money for said lands then remaining unpaid, and 
174 ~=discharge and release said William R. Price from all liability 

for the same, and pay said William R. Price the further sum 
of three thousand dollars in addition to his discharge from further 
liability for said purchase-money as above said, and thereupon said 
Fleming H. Price executed his own individual promissory notes for 
the balance of the purchase-money for said land then remaining un- 
paid, and substituted the same for the promissory notes of said Wil- 
liam R. Price and said Fleming H. Price, all — which more fully 
appears from said conveyance of — day of August, A. D. 1874, a 
copy of which is now referred to and appended to this bill of com- 
plaint and marked Exhibit B, and made to be taken and considered 

as a proper part of this bill of complaint. Oratrix states and 
175 charges that said sale of said William H. Price to said Flem- 

ing H. Price was not intended to release and did not release 
or discharge the lien on said lands for the payment of said purchase- 
money therefor or any of the property mentioned in said Exhibits 
A and B, and the same lien still remains in full force and undis- 
charged. 

5. Oratrix further states and charges that after the sale of said 
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lands by said Asa Hodges to said William R. Price and said Flem- 
ing H. Price and after said Prices had taken possession of said lands 
under said sale and accepted said Asa Hodges’ deed for title to the 
same, as shown insaid Exhibit A hereto, the oratrix became the real 
and bona fide owner and possessor, for her sole and separate use and 
property and for a valuable consideration, of five of the promissory 
notes given for the purchase-money for said land, to wit: One 
176 ~=—note for the sum of five thousand dollars, falling due and 
payable on the Ist day of January, A. D. 1873; and one other 
note for the sum of five thousand dollars, falling due and payable 
on the Ist day of January, A. D. 1874; and one other note for the 
sum of five thousand dollars, falling due and payable on the first 
day of January, A. D. 1875; and one other note for five thousand 
dollars, falling due and payable on the Ist day of January, A. D. 
1876; and one other note for five thousand dollars, falling due and 
payable on the Ist day of January, A. D. 1877; all which said notes 
are endorsed by said Asa Hodges and thus belong to oratrix as 4 
part of her sole and separate estate, and they bear interest, as ap- 
pears from the face thereof, at ten per cent. per annum frefif date, 
and thesame are secured by a vendor’s lien on said lands and 
177 = also upon the crops growing on said lands, as appears from 
said Exhibits B and A and from notes and the endorsements 
thereon hereto appended and marked Exhibit C’and prayed to be 
taken and considered as a proper part of this bill of complaint. 

6th. Oratrix further says that she is informed, and so verily be- 
lieves and charges and states, that the balance and residue of the 
purchase-money for said lands, save and except the balance due and 
owing to her oratrix, has been fully paid off and discharged. 

7th. Oratrix further shows and charges and states that she has 
been paid and has received in payment on said notes so owned and 
possessed by her as above said the sum of about seven thousand and 

five hundred dollars, which sum was so paid as of the 21 day 
178 of February, 1876, and the balance due and owing on said 

notes is wholly unpaid and undischarged and still owing 
and now due, save said note which falls due on the lst day of Jan- 
uary, 1877, and she is entitled to have and to receive the same said 
balance due and owing on said notes as a part of her sole and sepa- 
rate estate and property, and no other person or persons has or have 
any right or interest in or to the same. 

Sth. Oratrix further says that said William R. Price has been 
fully discharged from all liability for the payment of said notes for 
said purchase-money, and he has no interest in said lands or the 
crop thereon, or in the matter in controversy in this suit. 

9th. Oratrix further states and shows that said Fleming H. Price 
has and owns a crop of cotton and corn now growing on said lands, 

and of other products, which is of great value and which is 
179 liable for the payment of said sums of money due and owing 
on said notes above said, as appears from said Exhibits A 
and B above said, and plaintiff says that said crops and other 
property is in danger of being lost, and she insists that said crops 
and other personal property named in said Exhibits A and B shall 
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be taken charge of by a receiver of this court and the same con- 
verted into money and applied to the payment of her said debt evi- 
denced by said notes. 

10. Oratrix further states and charges that said lands and prop- 
erty named and described in said Exhibits A and B above said are 
liable to be sold for the payment of the balance of the debt due and 
owing to her, and said balance of said debt is secured by a lien in 

her favor on said lands and property, and she is entitled to 
180 _— have said lien enforced in her favor as the owner and pos- 

sessor Of said notes, and as the transferee and assignee of 
said notes and said lien, as is shown in said Exhibits A and B, and 
by said notes and the assignment to her us above stated, and she is 
entitled to have said lien enforced in her favor and for her use and 
benefit in like manner and to every extent and purpose that could 
have been done in favor of the original vendor of said land (said 
Asa Hodges); and said lien has never been in anywise impaired and 
discharged or released, but the same remains in full force and effect 
and the same is assigned to her by force and effect of said indorse- 
ment on said notes as above said, and the same remains in full force 
and effect in her favor and for her use and benefit as for her sole 

and separate estate. 
181 10. Oratrix further states and charges that the said Asa 

Hodges has no right or interest in said notes or the said deeds 
securing payment of the same, or to the said sums of money due 
thereon, but the same belongs solely to her, her separate estate. 

lith. Oratrix (plaintiff) further states that the first one of said 

notes for the price.of said “Arnold place” has been fully paid off 
and the note surrendered and balance of said debt of said F. H. 
Price owing and now due for said Arnold place, principal and inter- 
est, up to November 1, 1876, is about the sum of twenty-one thou- 
sand one hundred and forty-nine — and four cents and the amount 
owing on the note falling due Janu: ary 1, 1877, is $796.24, all which 

more fully appears — aschedule hereto : ippended, marked Ex- 
182 hibit D and prayed to be taken and considered as a proper 

part of this complaint. The premises considered, oratrix 
prays that said Fleming H. Price and said Asa Hodges be made, by 
proper proce ess of this honorable court, proper pi irties defendant to 
this bill of complaint; that they be required to answer the same on 
oath, asrequired by law and the rules of this honorable court ; that 
by decree of this court that the balance of oratrix’s said cebt be 
ascertained ; that said crops and said lands be decreed to be liable 
to be sold for payment of the same, and that the said crops and 
lands be sold and proceeds thereof be applied to the payment of 
said debt due and owing oratrix on said notes,and for all other and 
further relief that the nature of her case and equity requires, al- 
lows, «ce. 

THOS. M. PETERS, 
Sol. for Oratriz. 
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185 Sratre or ARKANSAS, County of Crittenden: 


Asa Hodges says that he is the agent of the plaintiff in the above 
suit, said Mrs. Caroline S. T. Hodges, who is now absent from Crit- 
tenden county, and that affiant believes the statements of the fore- 


going complaint are true. 
ASA HODGES, Agent. 


Sworn to before me this 27th day of October, 1876. 
WM. DANDRIDGE, J. P. 


STATE OF ARKANSAS, Urittenden County: 


Thomas M. Peters says that he is the attorney for the plaintiff, 
Mrs. Caroline 8S. T. Hodges, who is absent from Crittenden county, 
aud affiant believes that the statements of the foregoing complaint 
are true. 

THOS. M. PETERS, 
Att'y for srs. Hodges. 


Sworn to before me this 30th day of October, 1876. 
JOHN SWIPTON, Clerk. 


184 Endorsed: Mrs. Caroline 8. T. Hodges vs. Fleming H. Price >- 
and Asa Hodges. Filed Oct. 50,1876. Jno. Swipston, clerk. 

Parties: Mrs. Caroline 8. T. Hodges vs. Fleming H. Price and Asa 

Hodges. Exhibits: Exhibit “A,” Asa Hodges’ deed to Wm. R. and 

F. H. Price, May 24, 1872; Exhibit “Lb,” Wm. R. Price’s deed to 

KF. H. Price, Aug., 1874; Exhibit “C,” F. H. Price’s notes for land. 


185 Answer of I’. H. Price. 


In the Circuit Court of Crittenden County, Arkansas. Fall Term, 
1876. In Equity. 


Irs. CAROLINE 8S. T. Hopaes, Plaintiff, 


_ 


US. 
FLremina H. Price — Asa Hopaegs, Defendants. 


The separate answer of Fleming H. Price, one of the defendants, to 
the complaint of Mrs. Caroline 8S. T. Hodges, plaintiff in the above- 
entitled suit. 


This defendant, Flemming H. Price, saving and reserving to him- 
self all legal and proper objection and exception to said complaint, 
for answer thereto says and states as follows—that is to say: 
1. This defendant, Fleming H. Price, says that he here now ad- 
mits, in open court, that all the charges, statements, and obligations ~ 
in said complaint contained are true and correct as therein shown 
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and set forth, and he, this defendant, said Fleming H. Price, 
186 ~—srhere now, in open court, agrees and consents that such decree 

of this honorable court, may be rendered and entered in favor 
of said plaintiff, Mrs. Caroline 8S. T. Hodges, against him, this de- 
fendant, said Fleming H. Price, in this suit, as the facts and state- 
ments in said complaint may justify and equity may allow, with 
cost ; and having fully answered he prays to be hence dismissed, ce. 


lk. H. PRICE, Pro Se. 


THE STATE OF ARKANSAS, Crittenden County: 


The defendant, Fleming H, Price, says that the statements of the 
foregoing answer are true and correct. 


I’. H. PRICE. 


Sworn to before me this 3lst day of Oct., 1876. 


WM. DANDRIDGE, J. P. 


Endorsed: Filed Oct. 31, 1876. Juo. Swepston, clerk. 


1S7 Answer of Asa Hodges. 


[In the Circuit Court of Crittenden County. Fall Term, 1876. In 
equity. 


Mrs. CarouineE S. T. Hopaes, Plaintitf, 
is. 


Kreminac H. Price and Asa Hopaers, Defendants. 


The separate answer of Asa Hodges, one of the defendants, to the 
complaint of Mrs. Caroline S. T. Hodges, plaint iff in above-entitled 
suit. 
lor answer to said complaint this defendant, Asa Hodges, says 

and states as follows—that is to say: 

1. This defendant, Asa Hodges, says that he admits that all the 
statements, obligations, and charges in said complaint of said plain- 
tiff contained are true and correct as therein set forth and stated, and 
he waives all evidence and proof of the same as to him (this defend- 
ant); and this defendant, Asa Hodges, here now disclaims all right, 

title, and interest in and to the matters In controversy in this 
18S suit; and having fully answered said complaint he prays to 
be hence dismissed with his cost and reasonable charges, &c. 

A. HODGES, Pro Se. 


THe Strate oF ARKANSAS, Crittenden County : 
The defendant, Asa Hodges, says that the statements of the fore- 
going answer are true and correct. | 
A. HODGES. 


Sworn to before me this 3lst day of Oct., 1576. 


WM. DANDRIDGE, J. P. 
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Endorsed : 461. Mrs. Caroline S. T. Hodges vs. Fleming H. Price 
and Asa Hodges. Answer of F. H. Price and Asa Hodges. Filed 
Oct. 31, 1876. Jno. Swepston, cl’k. Asa Hodges, prose. F. H. 
Price, pro se. 


189 ‘THE STATE OF ARKANSAS, Crittenden County: 


Know all men by these presents that I, Asa Hodges, and Caroline 
S. T. Hodges, wife — said Asa Hodges, have this day bargained, solid, 
and delivered, and do by these presents grant, bargain, and sell, unto 
Wiiliam R. Price and F. H. Price, for and in consideration of thirty 
thousand dollars, secured and paid as hereinafter described, a tract of 
land known known as section sixteen and the W. 4 of W. 4 of section 


— 


fifteen, all in township 7 north, of range 8 east, situated in said 
county and State aforesaid. Said William R. Price andsaid F. H. 
Price agree and promise to pay said Asa Hodges or his assigns ten 
thousand dollars on the 1st day of next January, with ten per cent. 
interest from date; five thousand dollars on the Ist day of Jan- 
uary, 1874, with ten per cent. interest from date; five thou- 

sand dollars, with ten per cent. interest, on the Ist day of 
190 January, 1875; five thousand dollars, with ten per cent. in- 

terest from date, on the Ist day of January, 1876, and five 
thousand dollars, with ten per cent. interest, on the first day of Jan- 
uary, 1877, all of ‘which payments are evidenced by William R. 
Price and F. H. Price’s notes of this date. Now the said William R. 
and F. H. Price herein promise and agree that the said several notes 
shall not only remain as a lien on said lands for the ultimate secu- 
rity and payment of said notes, but said notes shall be and remain 
an actual and subsisting lien upon both the land and the crops 
made thereon until the said notes and interest is finally paid off and 
discharged, except so much of said crops as are necessary to pay for 
making, producing, and gathering the same, and so much of said 

crops as are necessary to pay for making and gathering the 
191 . same, so as not to exceed two-thirds of said crops, are exempt 

from any lien herein above provided. Now, if said Williain 
R. and F. H. Price shall fail to pay off and discharge said notes and 
interest as they severally mature, then the said Asa Hodges or agent 
or assignee have the right and power under and by virtue of this 
deed to take possession of said crops and said land and advertise the 
same for sale for thirty days, to take place on the premises, and then 
proceed to sell said place or land and crops, or so much thereof as will 
pay off and discharge the amount due and unpaid on said notes. 
Said Asa Hodges and his wife, C. 8. T. Hodges, warrant the title to 
said land and the possession immediately and will forever defend 
the title against all persons, and hereby convey to said W. R. and 

F. H. Price a title in fee simple to said land, consisting of 
192 eight hundred acres, more or less, and free from incumbrances, 

except as herein provided and created by this deed. 

May 14th, 1872. 
ASA HODGES. 
C. 8. T. HODGES. 
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We agree and consent to perform all the stipulations and provis- 
ions in the foregoing deed and hereby acknowledge the same. 
May —, 1872. 
W. R. PRICE. 
Fr. H. PRICE. 
STaTE OF ARKANSAS, Crittenden County: 


I, John Swepston, clerk of the county court and ex officio recorder 
within and for said county, do hereby certify that the annexed and 
foregoing is a true copy of the original deed, properly acknowledged, 
and now on file in my office for record. 

Witness my hand and official seal, at office in Marion, this 31st 
day of May, 1872. 

JOHN SWEPSTON, 
Clerk & Recorder. 


193 Endorsed: “A.” No. 461. Deed. Hodges and wife to W. 

R. Price and F. H. Price. Copy. Exhibit A to Mrs. Hodges’ 
bill against F. H. Price. Filed Oct. 30th, 1876. John Swepston, 
clerk. 


STATE OF ARKANSAS, @rittenden County: 


Know all men by these presents that on the 14 day of May, 1872, 
Asa Hodges sold to W. R. Price and IF. H. Price the Arnold tract of 
land consisting of the W. 4 of the W. 3 of sec. 15; also section six- 
teen, in township seven north, of range 8 east, situated in said county 
and State, for the sum of thirty thousand dollars, payable in in- 
stallments as follows: Ten thousand dollars the Ist of January, 

1873, five thousand the Ist of January, 1874, five thousand 
194 = dollars 1st of January, 1875, five thousand dollars 1st of Jan- 
uary, 1876, five thousand dollars the Ist of January, 1877, 
and with interest at ten per cent. per annum from the 14 day of 
May, 1872, upon each installment or note until paid, which notes 
were secured by a lien, both upon the said land and all the crops 
made thereon, until paid, except enough of said several crops to pay 
the expenses of making and gathering the same each year so as not 
to exceed in expenses one-half of the value of said crops in making 
and gathering the same. Now, since said sale a payment of five 
thousand has been made on said first note and a balance of twenty- 
five thousand dollars remains, with interest, unpaid to the holders 
of said notes: 
195 William Price, being joint purchaser of said place, has this 
day sold his interest in said tract or parcel of land and all 
his interest in and to the crops, tools, mules, cattle, &c., belonging 
or in any — connected with said place; also all the interest of said 
William R. in and to the Peters tract of land, to wit, the N. W. } of 
sec. 17, E. } of sec. 18, and E. 4 of sec. 19, all in township 7 north, 
range 8 east, and all the interest of said William R. in the pres- 
ent growing crops on said place, both cotton and corn, farming 
tools, cattle, hogs, mules, wagons, &c., on said Peters place to said 
Fleming H. Price for and in consideration that said Fleming 
H. assigns and pays off said several notes aforesaid, and the 
further consideration that said Fleming H. pays to said Wil- 
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liam R. the further sum of three thousand dollars, one-half on 
or by the Ist day of November next, the other half 
196 Ist day of January, 1875, secured by said Fleming H.’- draft 
drawn on J. F. Dowdy, of Memphis, and accepted by said 
Dowdy for said additional sum of three thousand dollars; the said 
William R. also transfers and sells all his interest in and to all the 
accounts and claims due and owing from the labors and the hands 
up to the present time on both the Peters and Arnold places, together 
with all liens said William R. may hold against said hands to secure 
the ultimate payment of any of said accounts to the said Fleming 
H. and his assigns; said William Kk. doth bargain, sell, and convey 
all his interest in said real personal property above described, and 
hereby conveys such title to the same as he may have or. possess, 
and none other, to said Fleming H., his heirs and assigns, and 
197 doth hereby put said Fleming H. in possession of all the 
above-described property in compliance with said contract 
herein expressed and agreed. The said Fleming H. has this day 
taken up all of said notes signed by himself and said William R. 
for said balance of said twenty-five thousand dollars and interest, 
and executed his notes for said sums, less said payment of five thou- 
sand dollars made on said notes, and dated said notes on the same 
day and made them severally payable on the several same days as 
provided in the original notes and deed, and hereby consents and 
agrees that said several notes this day executed for said balance of 
twenty-five thousand dollars, with interest, and being for the 
198 purchase-money of said Arnold tract of land described as 
aforesaid—that the payment of said several notes are herein 
made a lien on said land and the said several crops which may 
hereafter be raised on said land until said notes and interest are 
fully paid off. The original provisions and stipulations is said original 
deed is hereby contained herein and made a part of this agreement 
and hereby agreed to by said Fleming H. and the holders of said 
notes as assignees. A further licn is hereby created by said Fleming 
H. upon the cotton and corn which may be raised on the Peters place 
herein described to secure the payment of said balance of twenty- 
five thousand —, as well as upon the mules and farming tools 
of both of said places herein described; and, in further 
199 consideration of said J. F. Dowdy accepting said drafts for 
the said sum of three thousand dollars herein agreed to be 
paid by said Fleming H.,. by said William R., a lien is hereby 
agreed to and acknowledged by said Fleming H. in favor of said 
J. F. Dowdy to secure the prompt and ultimate payment of said 
sum of three thousand dollars upon the real estate herein purchased 
from said William R. and known as the Peters tract — land, as de- 
scribed herein and made a part of this deed. 
We severally agree and undertake to carry out the agreement and 


stipulations herein made and contained this — day of August, 1874. 
W. R. PRICE. 


F. H. PRICE. 
Witnesses: 
R. W. DOWDY. : 
C. W. STURDIVANT. 


A ne Nie 


Seeentiiinetiadididian tiaiilan 
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200 STate or ARKANSAS, Crittenden County: 


Personally appeared before me, W. D. Hardin, clerk of the circuit 
court in and for the county aforesaid, F. H. Price, grantor — the 
within and foregoing deed of conveyance, and to me well known, 
and stated that he had executed the same for all the purposes and 
considerations therein expressed and sei forth, and I do so certify. 

Witness my hand and official seal this 6th day of Oct., 1874. 

[SEAL. | W. D. HARDIN, Clerk, 
By R. L. HARDIN, D. Clerk. 


STATE OF ARKANSAS, Crittenden County: 


I, W. D. Hardin, county clerk within and for said county, do 

hereby certify that on this day personally appeared before me R. 

W. Dowdy, the subscribing witness to the foregoing deed, 

201 who, being by me first duly sworn, on his oath stated that he 

saw W.R. Price subscribe said deed for the uses, purposes, 

and considerations therein expressed, and that he subscribed the 
same as attesting witness at the request of said grantor. 


R. W. DOWDY. 


Witness my hand and official seal this 12th day of October, 1874. 
Sworn to and subscribed before— 
W. D. HARDIN, Clerk, 
By R. L. HARDIN, D. C. 


STATE OF ARKANSAS, 


, ? y ” 88 . 
Crittenden County, | 


I, W. D. Hardin, county clerk and ex officio recorder within and 
for the county of Crittenden and State aforesaid, do hereby certify 
that the annexed instrument of writing was filed in my office for 

record on the 6th day of August, A. D. 1874, and that the 
202 same,together with the certificate of acknowledgement thereto, 
is now duly recorded in Record Book P, page 110. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, this the 14th day of Oct., A. D. 
1874. 

| SEAL. | W. D. HARDIN, 
Clerk & Recorder, 

By R. L. HARDIN, 
Deputy Clerk. 


Filed this August 6th, A. D. 1874. 
W. D. HARDIN, Clerk, 
By R. DAVIS, D. C. 


Endorsed: “B.” 461. W.R. and F.H. Price. Deed for Arnold 
place and Peters place. Exhibit B to Mrs. Hodges’ bill against F. 
H. Price. Filed Oct. 30th, 1876. John Swepston, clerk. 
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$5,000. On the Ist day of January, 1874, I agree and promise to 
pay to Asa Hodges the sum of five thousand dollars, with in- 
203 terest at the rate of ten per cent. per cent. per annum until 
paid from this date, which amount is due for a part of the 
purchase-money for the Arnold tract of land, to wit: Section six- 
teen ; W. 3 of W. 3 of section 15, all in T. 7 N. of R. 8 east. 
This 14th day of May, 1872. 
F. H. PRICE. 


Endorsed: $625. Cr. by cash, six hundred and twenty-five dol- 
lars. 21 Feb’y, 1876. 
(Endorsed on back :) Asa Hodges. 


$5,000. On the Ist day of January, 1875, I agree and promise 
to pay to Asa Hodges five thousand dollars, with ten per cent. inter- 
est from date until paid, which amount is due as a part of the pur- 
chase-money for the Arnold tract of land, to wit: The section six- 
teen and W. 4 of W. 3 of see. 15, all in T. 7 north of R. 8 east. 
This 14 day of May, 1872. : 
F. H. PRICE. 


(Endorsed on back :) Asa Hodges. 


204 $5,000. On the Ist day of January, 1876, I agree and 
promise to pay Asa Hodges five thousand dollars, with inter- 

est at ten per cent. per annum until paid, which amount is due in 
part for the purchase-money of section sixteen, W. } of W. 3 of sec. 
15, all in township seven north of R. 8 east. 

May 14, 1872. 

F. H. PRICE. 
Endorsed: Asa Hodges. 


$5,000. On the Ist day of January, 1877, I agree and promise to 
pay to Asa Hodges five thousand dollars, with interest at ten per 
cent. per annum from date until paid, which amount is due asa 
part of the purchase-money for the Arnold tract of land—sec. six- 
teen and W. 4 of W. 4 of sec. 15, all in township 7 north of R. 8 
east. 

This 14th day of May, 1872. 

F. H. PRICE. 

Endorsed: Asa Hodges. 

Endorsed: No. 461. Fleming H. Price’s notes to Asa Hodges for 
Arnold place, the property of Mrs. C.S. T. Hodges. Exhibit C to 
Mrs. Hodges’ bill against F. H. Price. Filed Oct. 30,1876. John 
Swepton, cl’k. 


205 Strate or ARKANSAS: 


Whereas heretofore, to wit, on the 30th day of October, 1876, 
Mrs. Caroline 8. T. Hodges, as plaintiff, instituted suit by complaint 
in equity in the Crittenden circuit court, in the State of Arkansas, 
against Fleming H. Price and Asa Hodges, as defendants, and prose- 
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cuted the same to judgment in said court; and whereas said Mrs. 
Hodges, as —, obtained a decree and recovered judgment in said 
court against said Fleming H. Price for the sum of twenty-one thou- 
sand one hundred and forty-nine dollars and four cents, besides 
costs ; said judgment was recovered at the fall term, 1876, of said 
court, and at the same time there was a decree rendered by said 
court in said suit in favor of said Mrs. Hodges against said Price of 
foreclosure of the vendor’s lien on the lands named and de- 
206 scribed in the said plaintiff’s complaint in said suit, to wit, 
the section sixteen and the W. 4 of the W. 4 of section fifteen, 
all in township seven north, range eight east, situated and being 
in the county of Crittenden, in said State of Arkansas; and 
whereas I, Richard L. Hardin, was appointed by order of said court 
in said decree commissioner of said court to take possession of said 
lands and sell the same, as such commissioner, under said decree, on 
the failure of said Price to pay and satisfy the sum adjudged to said 
Mrs. Hodges by said decree within the time therein prescribed ; and 
whereas said Price wholly failed to pay and satisfy the sum so de- 
creed to said Mrs. Hodges as aforesaid and costs of said suit or any 
part of the same; and whereas after said failure I, said Richard L. Har- 
din, as commissioner aforesaid, took possession of said lands 
207 and advertised the same for sale under said decree on the 
12th day of February, 1877; said advertisement was made 
as required by law and in full and exact conformity to the require- 
ments and directions of said decree; and whereas the sale of said 
lands by the agreement and request of said Price was made upon 
the premises, between the hours appointed by law, and in parcels 
as shown in my report of the same to said court bearing date 
February 12th, 1877, which report was duly confirmed and approved 
by said court ; and whereas said sale of said lands was made at pub- 
lie auction to the highest bidder upon the terms directed in said 
decree, and Mrs. Caroline S. T. Hodges became the purchaser 
thereof at the price and sum of sixteen thousand dollars; and 
whereas, said Mrs. Hodges being the highest and best bidder 
208 for said lands at said sale, she executed and delivered to me,as 
such commissioner as aforesaid, her two several bonds for the 
price thus bid by her for said lands at said sale, as required by said 
decree—that is to say, one bond for the sum of eight thousand dollars, 
with Wm. D. Hardin as security, payable to me in three months 
after date,and dated February 12th, 1877, and bearing interest from 
date for one-half the purchase-money for said lands so bid by 
her, and one other bond for the sum of eight thousand dollars, with 
Wim. D. Hardin as security, payable to me within four months from 
date, and dated February 12th, 1877, and bearing interest from date, 
which said bonds are filed with my said report of sale in said court; 
and whereas said Mrs. Hodges has paid and discharged 
209 all the costs of this suit and the expenses and costs of said sale, 
and the execution of said decree, as appears by receipt thereof 
on file in the papers of said suit; and whereas alsosums men- 
tioned in said bonds, and all interest accruing thereon, bas been 
fully paid and satisfied by crediting the amount thereof upon the 
8—208 
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sum so decreed to her against said Price, as she is and was allowed 
to do by said decree, and said bonds are fully discharged and paid, 
with all accruing interest thereon : Now, therefore,in consideration 
of the permises and the full payment of said sum of sixteen thou- 
sand dollars and all interest thereon so bid by said Mrs. Hodges 
for said lands at said sale thereof by me, as such commissioner as 


aforesaid, on said 12th day of February, 1877, which payment of 


said bonds is hereby acknowledged— 
210 I, Richard L. Hardin, as commissioner as above said, have 

and do hereby grant, bargain, and sell unto said Mrs. Caro- 
line 8. T. Hodges, ‘her heirs and assigns, forever the following tracts 
or parcels of lands—that is to say: Section sixteen and the W.3 of 
the W.4 of section fifteen, allin township seven north, range 8 east, 
situate and being in the county of Crittenden, in said State of Ar- 
kansas, so purchased by her at said sale on the 12th day of Febru- 
ary, 1877, as above said ; to have and to hold the same said lands 
and all appurtenances thereto to in anywise belonging to her and 
her heirs and assigns forever; and such title of said lands as is 
vested in me, as commissioner as aforesaid, and such as I am au- 

thorized to sell and convey, as such commissioner, as above 
211 ~=said, I do and will hereby warrant and defend to said Mrs. 

Hodges, her heirs and assigns, forever, and none other. 

Witness my band and seal this July 17th, 1877. 
R. L. HARDIN,. [sEat.] 
Commissioner. 
Witness : 
WM. DANDRIDGE, J. P. 


Tue State OF ARKANSAS, Crittenden County: 


On this 17th day of July, 1877, before me, William Dandridge, ¢ 
justice of the peace in and for said county of Crittenden, State of 
Arkansas, appeared in person R. L. Hardin, to me personally well 
known as the person whose name appears upon the within and fore- 
going deed of conveyance as the party grantor, and stated that he 
had executed the same for the consideration and purposes therein 

mentioned and set forth,and I do hereby so certify. 
212 In testimony whereof I have hereunto set my hand as such 
justice of the peace, in the county of Crittenden, in said State, 
this 17 day of July, 1877. 
WM. DANDRIDGE, J. P. 


THe State oF ARKANSAS, Criltenden County: 


Examined and approved by the court this April 30th, 1878. 
L. L. MACK, 
Judge of Crittenden County Circuit Court. 
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Certificate of Record. 


STATE OF ARKANSAS, Crittenden County : 
RECORVER’S OFFICE. 

I, Jolin Swepston, circuit clerk and ex officio recorder in and for 
said county, do hereby certify that annexed and foregoing writing 
was filed in my office for record on the 20th day of July, A. D. 1877, 
and duly recorded on this 21st day of July, A. D.1877,in deed 
record- of this office, in Book L, page 294. 

Witness my hand and official seal, at office, in Marion, this 21st 
day of July, A. D. 1877. 

[L. s.] | JOHN SWEPSTON, 
213 Clerk and Recorder. 


Chancery Record. 


STATE OF ARKANSAS, County of Crittenden : 


Monpay, October 23d, 1876. 

On this 23d day of October term, 1876, the same being Monday 
and day appointed by law for holding the regular term of the cir- 
cuit court of Crittenden county, was present his honor L. L. Mack, 
judge of the second judicial district of Arkansas, and was also pres- 
ent and in due attendance John Swepston, clerk of the circuit court 
of said county, and Edward B. Lewis, high sheriff of said county, and 
said court having — duly opened by proclamation of said sheriff, 
the following proceedings were had, to wit: 


WEDNESDAY Mornina, Ocroser Term, 1876. 


Be it remembered that at the above-named term of said court and 
on the lst day of November, it being a day of said term, 
214 amongst others the following proceedings — had, viz: . 


Decree for 21,149.04. 
THE STATE OF ARKANSAS: 
In the Circuit Court of Crittenden. 
CAROLINE S. T. Hopaes, Plaintiff, 
| v8. 
| FLEMMING Price, Defendant. 

This cause, coming on to be heard at the present term, is sub- 
mitted by the plaintiff upon the complaint and the exhibits thereto, 
A, B, C, and D, and by the defendants on the several answers, and it 
is agreed and consented by said defendant (said Flemming H. Price) 


that the balance of the plaintiff’s debts owing and now due on said 
promissory notes in the complaint mentioned is the sum of twenty- 
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one thousand one hundred and forty-nine dollars and four cents, 
the same being the balance of the purchase-money for said land 
named in said complaint, and known and described as the W. 4 of 
the W. 3 of section fifteen and section sixteen, in township 
215 _—s seven, in range eight east, lying in said county of Crittenden 
and State of Arkansas, over and above the sum owing on said 
promissory notes for five thousand dollars, which sum last above 
said falls due and becomes payable on the first day of January, 1877, 
and which is not included in the above balance of twenty-one thou- 
sand one hundred and forty-nine dollars and four cents, besides the 
costs of this suit. 3 
It is therefore ordered and adjudged and decreed by the court here 
that Caroline S. T. Hodges (said plaintiff) have and recover of the 
said Fleming H. Price, said defendant, said sum of twenty-one 
thousand one hundred and forty-nine dollars and four cents, the 
balance of said purchase-money now due, including principal 
and interest up to the first day of November, 1876, together 
with the costs by her about her suit in this behalf 
216 expended; and it is further decreed that said debt of twenty- 
one thousand one hundred and forty-nine dollars and four 
cents aforesaid, together with the sum aforementioned in said prom- 
issory note for five thousand dollars and interest thereon, which falls 
due and becomes payable on the Ist day of January, 1877, is a lien 
and charge on said lands known and described as the W. } of the 
W. 4 of section tifteen and section sixteen, in township seven north 
of range eight east, lying and being in said county of Crittenden 
aforesaid, and also the crops on said lands now being thereon, and 
also on all the mules and all the farming tools which were on the 
place- known as the “Arnold place” and the “ Peters place,” in said 
county of Crittenden, on the day of the date of the contract in 
217 ~—=writing, filed as an exhibit to said complaint and marked as 
Exhibit “ B,” to wit, on the 5th day of August, 1874, which 
crops, mules, and farming tools belonging to and are the property 
of said Fleming H. Price (said defendant); and unless the said Flem- 
ing H. Price, said defendant, shall and does, within sixty days from 
the first day of November, 1876, the date of this decree, pay to the 
said Caroline S. T. Hodges (said plaintiff) said sum of twenty-one 
thousand one hundred and forty-nine dollars and four cents afore- 
said and all interest thereon, together with the costs and charges of 
this suit, then Richard L. Hardin, the commissioner of this court, 
make and shall take possession of said lands mentioned in said com- 
plaint and known and described at the west } of the west } of sec- 
tion fifteen and section sixteen, in township seven (7) north 
218 of range eight east, lying and being in said county of Critten- 
den, and the crop- thereon being and all the mules and all 
the farming tools above said which belong to and are the property 
of said Fleming H. Price (said defendant) and sell the same, or so 
much thereof as shall and may be necessary and sufficient to pay off, 
discharge, and satisfy said sum of twenty-one thousand one hundred 
and forty-nine dollars and four cents above said and all interest 
thereon and the costs and charges of this suit; and the one-half 
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the sum and price bid for said lands so ordered to be sold shall 
be on credit of three months and the other half of the sum and 
price bid for said lands so ordered to be sold shall be on a 
credit of four months, and the sum and price bid for said 
219 crop and mules and farming tools shall be on a credit of 
* three months, and the purchaser or purchasers at said sale 
shall execute a bond or bonds, with good security, to be approved by 
said Hardin, as such commissioner as aforesaid, for the sums so bid 
by said purchaser or purchasers, payable and conditioned as re- 
quired by law, and deliver the same to said Hardin, commissioner 
as aforesaid. Said sale shall be at public auction to the highest bid- 
der at the dwelling-house on said section sixteen aforesaid, after due 
and proper notice given of the time, place, and terms of said sale 
and description of the property to be sold, in the manner required 
of sheriffs in sheriff sales of like property in said county of 
220 Crittenden, and out of the proceeds of said sale said Hardin, 
as commissioner as aforesaid, shall first pay the costs of this 
suit and the expenses and charges of executing this decree, and then 
apply the balance of such proceeds to the payment of the plaintiff’s 
said debt of twenty-one thousand one hundred and forty-nine dol- 
lars and four cents, and all interest thereon above decreed to her, 
and the residue, if any, of said proceeds, after the payment of the 
costs, expenses, and charges above said and of said debt above said, 
so decreed to said plaintiff as above said, he, said Hardin, as 
such commissioner as aforesaid, shall bring into this court to await 
the further order thereof touching the same; and said Hardin, as 
commissioner as aforesaid, shall, upon the full payment of the pur- 
chase-money for said property herein by this decree ordered 
221 to be sold as above said, make and deliver a proper convey- 
ance of the title to the property so sold to the purchaser or 
purchasers hereof, and put said purchaser or purchasers into posses- 
sion of the same—said property thus sold by him as commissioner 
as aforesaid; and the said Caroline 8. T. Hodges (said plaintiff) is 
and shall be permitted by herself or agent to become a purchaser at 
said sale, and, after first paying the costs of this suit and the expenses 
and charges of said sale and of the execution of this decree, the 
said plaintiff shall, if she may so choose, have the balance of 
said bid or bids credited on her debt herein and hereby decreed 
to her as above said until said debt is fully paid off, satisfied, 
and discharged, with all interest thereon, and if said plaintiff's 
said bid or bids exceed the sum and amount of her said 
222 debt and all interest thereon and costs and charges and ex- 
penses above said, then she will pay so much of said balance 
so bid by her into this court to await the further order thereon of 
this court; and the said Hardin, as said commissioner as aforesaid, 
shall make report to this court at the next term thereof of how he 
has executed — performed the duties and trusts imposed upon him 
by this decree. 
And it is further ordered by this court that Richard L. Hardin be, 
and he is, appointed receiver of this court, and he shall take charge 
of the crops, mules, and farming tools above said in said complaint 


eS 
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and exhibits thereto mentioned and above decreed to be sold and 
deliver the same to said commissioner to be sold under this de- 

cree, as required by law, and all other and further orders 
223 and questions in this suit are in the meantime reserved. 


CAROLINE 8. T. HopGes ‘ 
against 
FLEMMING H. Price and Asa Hopaes. 

Nov. Ist, 1876. 
Richard L. Hardin, appointed by this court receiver in the above- 
entitled suit, this day came into court here and offered his bond as 
such receiver, with William D. Hardin as surety thereto, and the 
same being deemed sufficient by the court is approved and ordered 
to be filed in this cause, and the said receiver, upon taking the oath 
required by law, will proceed to execute the duties imposed upon him 

by his said appointment of receiver as aforesaid. 


STATE OF ARKANSAS, County of Crittenden : 


Chancery Record. April Term, 1877. 


—~— 


Be it remembered that on this 25d day of April, A. D. 1877, 
224 the same being Monday and the day appointed by law for 
holding the regular term of the circuit court in chancery of 
Crittenden county—was present his honor L. L. Mack, judge of the 
second judicial district of Arkansas, and was also present and in 
due attendance Joln Swepston, clerk of said court, and Edward B. 
Lewis, sheriff of said county, by his deputy, W. F. Maddox, and said 
court being duly opened by proclamation of said sheriff—the follow- 
ing proceedings were had, to wit : 


CAROLINE 8S. T. HopGEs 


3 against 
FLEMMING H. Price and Asa Hopasgs. 


On this day comes the plaintiff in this cause by attorney, and the 
report of Richard L. Hardin as receiver in this cause, heretofore 
filed, is read. 


225 Be it remembered that at the above-named term of said 
court, and on the 24th day of April, it being a day of said 
term, amongst others, the following proceeding was had, viz: 


C. 8. T. Hopces vs. Ftemine H. Price et al. 
On this day motion is made to dismiss suit. Filed and sustained. 
Be it remembered that at the above-named term of said court 


and on the 25th day of April, it being a day of said term, among 
others, the following proceedings were had, to wit: 


C.S. T. Hopes against FLemina Price and Asa Hopaes. 


On this day the report of this cause is confirmed. 
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Be it remembered that at the above-named term of said court and 
on the 27th day of April, it being a day of said term, amongst 
226 others, the following proceedings were had, to wit: 


Decree on Report of Receiver and Commissioner. 
CAROLINE 8. T. HopGes against FLemine H. Price. 


This cause coming on to be heard upon the report of the receiver 
and commissicner, the said Richard L. Hardin, appointed by this 
court in this cause, and it appearing to the court here that said re- 
port has been duly filed in this court as required by law, and that 
the san.e, said report, was read and submitted for confirmation and 
approval of this court on the first day of this term, and the same 
was laid over, under the rules for objections and exceptions, for three 
days, and no objections or exceptions being filed or made thereto, 
said report is hereby in all things approved and confirmed by the 

court here; and it further appearing from said report that 
227 the property ordered to be sold by said original decree by 

said commissioner was so sold for the sum of seventeen thou- 
sand two hundred and forty-one dollars and ten cents, which *prop- 
erty so sold was purchased by the plaintiff, said Mrs. C. 8. T. Hodges, 
for the sum of seventeen thousand two hundred and forty-one dol- 
lars and ten cents (17,241.10), who executed her bond for the same, 
so bid by her as above said, as required by law and by said original 
decree in this cause, which bonds are filed with said report; and it 
further appearing from said report that the expenses and the costs 
of the execution of said original decree by said receiver and com- 
missioner, said Richard L. Hardin, is the sum of one hundred and 

seventy dollars, which sum for said expenses and costs 
228 of the execution of said original decree has been paid, as 

by the receipt of said receiver and commissioner, said 
Richard LL. Hardin, filed in this cause more fully appears; 
and it further appearing that the said Fleming H. Price, said 
defendant, has paid to said plaintiff, Mr. Hodges, on the promissory 
note of five thousand dollars, falling due on January Ist, 1877, 
which said note has so fallen due since the filing of the complaint 
in this cause, and is not included in the said sum- decreed to said 
plaintiff in said original decree, the sum of twenty-five hundred 
dollars, which last said sum of twenty-five hundred dollars is agreed 
by the said plaintiff and said defendant to be credited on said note 

last said as paid on November Ist, 1876, as more fully appears 
229 by the receipt of said plaintiff to said defendant, and which 

is filed in this cause; and it further appearing that the bal- 
ance of the sum due on said note last above said, after deducting 
said payment of said sum of twenty-five hundred doJlars so paid 
on said note, as last above said, is the sum of four thousand four 
hundred and forty-seven dollars, principal, and interest up to this 
date; and it further appearing that the sum decreed to said plaintiff 
at the last term of this court with interest thereon at six per cent. 
per annum is the sum of twenty-one thousand six hundred and 
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seventy-two ($21,672) dollars up to this date; and it further appear- 
ing that the sum made on the sale of the property ordered to be 
sold under said original decree in this cause is the sum of 
230 seventeen thousand and sixty-nine dollars ($17,069), principal, 
and interest up to this date, less the expenses and costs afore- 
said : 

It is therefore considered and adjudged by the court here that 
the money made on the sale of the property ordered to be sold 
under said original decree, after deducting the said costs and ex- 
penses of executing said original decree, shall be applied first to 
the payment and satisfaction of the balance of said note falling due 


on January Ist, 1877, and all interest thereon, and the balance of 


said sum so made by said sale of said property by said commis- 

sioner, and after the payment of said note and interest thereon, shall 

be applied in payment and satisfaction of said original decree; and 
the court finds that the balance due on said original decree 

.231 is the sum of nine thousand one hundred and seventy-three 
dollars ($9,173), for which said decree of nine thousand: one 

hundred and seventy-three dollars ($9,173) it is ordered by the court 

here that execution issue as at law and for costs. 

Aprii 26, 1877. 


Certificate of Record. 
STATE OF ARKANSAS, County of Crittenden : 


I, David Ferguson, clerk of the circuit court within and for said 
county, do hereby certify that the amended and foregoing is a true 
and complete transcript and copy of all the records in chancery case 
No. 461, C. 8. T. Hodges against F. H. Price et al., as appears from 
the papers in this cause and records of said chancery court as found 

of record in Book E, pages 316, 321, 334, 338, and 344, and 
232 from the papers in said cause now on file .in my office. 
Witness my hand and official seal, at office, in Marion, this 
24 day of November, A. D. 1882. 
[L. s.] DAVID FERGUSON, Clerk. 


Endorsed: No. 376. Equity. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron et al. vs. Asa 
Hodges et al. Deposition of Judge Peters. Filed December 14th, 
1882. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 

233  Depositionsof Mrs. Lizzie Barton & Wm. Hargus, Taken for Com- 
plainants, Formalities Waived. 


ANNA E. CAMERON ) 
vs. Equity, 376. 
Asa Hopaes et at 
Mrs. Lizzie Barton, being first duly sworn, says: I am the wife 
of C.'T. Barton, and reside in Memphis, Tennessee, where I have 
resided with my husband forthe past 5 years; I am a cousin to Mrs. 
Anna E. Cameron, and know slightly the defendant, Asa Hodges. 


ini 
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Q. Ist by Humes & Poston. Were you ever present on any occa- 
sion or interview when any conversation took place between any of 
the parties to this suit in reference to the affairs and property of 
I’. H. Price, deceased? If yea, state when it occurred and where, 
who was present, and how you came to be present, and what was 

said, as near as you can remember. 
234 Ans. Last summer; the date it occurred I have forgotten. 

I heard a conversation between Mrs. Cameron and Mr. Asa 
Hodges on Shelby street, Memphis, Tennessee; no one was present 
but Mr. Hodges, Mrs. Cameron, and myself. I remember one thing 
that purported to be the theme of the conversation, and that was that 
Mr. Hodges told Mrs. Cameron that his wife had offered a deed to 
the property to Mr. F. H. Price, but that he said he did not want to 
take it; that he was so dissipated that he would run through it 
in 12 months. I further remember that he said he had offered the 
property to Mr. Cameron and a lawyer, but he said that Mr. Cameron 
could not accept it because it was so incumbered with debt that he 
could not pay it out. This is all I remember about the interview 
and what was said. 


935 Cross-examination waived. 


WEATHERFORD & ESTES. 


And further saith not. 


MRS. LIZZIE BARTON. 


Subscribed and sworn to before me December 19th, 1882. 
J. S. GALLOWAY, UN. P. 


And Wm. Haraus, aged 41 years, being first duly sworn, on oath 
SAYS : 


Q. 1st. Where do you at present reside, and what acquaintance, 
if any, have you with the parties to this suit? 

Ans. At Victoria, Mississippi; I knew Mr. & Mrs. Cameron ; do 
not know the other complainants or defendant-, except Mr. Hodges, 
to whom I — been this a. m. introduced by Mr. Poston. 

(). 2. State what, if anything, you know of the business affairs or 
property of F. H. Price, deceased, late of Crittenden county, Arkan- 

sas, how you came to know about his affairs, and if you ever 
236 _—rvisited that county in looking into his affairs. Please state 

when it was and what you ascertained in regard thereto, and 
from whom. 

Ans. In November, 1880, about the 10th or 15th of the month, I 
was then stopping in the city and met Mrs. Cameron, and at her re- 
quest I went over to Marion, Arkansas, to learn something of the 
property of Mr. Price and the condition of it, and the probable 
value of the crop on it. I think this was the first trip; the second 
trip I went a week later at the request of Humes and Poston. I 
had some conversation with a man who worked on the farm and 
some servants on the place as to the amount of cotton raised on the 
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place and the probable value of the crop; do not remember 
237 any of the names of the parties except a woman whom I met 

on the boat, either going or coming, and her name was Coots 
or Couch, or some such name. ‘The substance of the conversation 
with the hands was in regard to the crop, and the talk with the 
woman was somewhat on a different subject. The hands agreed as 
au general thing that they were about half done with gathering the 
crop (excepted to as hearsay), and had gathered about 200 bales of 
cotton, as I now remember it. This was the substance of what I 
learned from them. (Excepted to as hearsay and incompetent.) 
The conversation had with the woman was on another subject, and 
was in regard to’the disposition of Price’s property. She stated that 

she was a servant in the house (here the defence excepts to all 
238 the hearsay of the servant as hearsay and incompetent), and 

I asked her what disposition Mr. Price made of his property 
after his death, if she knew. She stated that be had willed it to his 
sister and daughter, or sister and sisters, she did not seem to know 
which. I had some conversation with a Mr. Crittenden, a lawyer, 
but it had no bearing, and would probably be incompetent and out 
of place to detail here. 

(. 2. Did you or not ever have any interview with defendant Asa 
Hodges or his wife during either of these visits; if yea, what was 
said by either of them in reference to F. H. Price or his property ? 

Ans. J met neither of them on either ocedsion, and I went to resi- 
dence of Col. Hodges in this city after my last visit to Ar- 

239 kansas for the purpose of having an interview with Col. 
Hodges and his wife and found the Col. absent from home ; 

had some conversation with Mrs. Hodges regarding the property. 
When I mentioned the business upon which I called Mrs. Hodges 
asked me if I was a lawyer. I told her I was not—simply a friend 
of Mrs. Cameron’s. She said if I was a lawyer she would not be in- 
terviewed on the subject. After learning that I was nota lawyer she 
talked rather freely about it. I told her I called to see her and her 
husband about the property. I can’t state exact words, but the 
substance of my inquiry and her reply. — said to her that Mrs. 
Cameron was anxious to have the property turned over, and wanted 
to know if she intended, and when, to turn over the property 

240 to Mr. Price’s heirs. She said that they intended at some 
future time, but not then. She said that — some indebtedness, 
5,000.00, as I now remember it, in which she said Mr. Price and 
Mr. Hodges were equally interested, and said that Mr. Price had 
bought some mules—probably 4 head—which he owed for to some 
merchant in this city; said that they felt legally and morally bound 
to pay these debts, and therefore they intended to retain the prop- 
erty and pay them ont. That was the substance of that. I asked 
her, in connection with that, if Price had a deed for that property, 
and she said not; that she and her husband had tendered him a 
deed twice, would say that year, and he had neglected or refused to 
take the deed, as he had implicit confidence in her and her 

241 husband. She said that after the death of Mr. Price Mr. 
Hodges insisted upon giving up the property to heirs of 
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Price and not be incumbered with it. She objected, for the reasons 
aforesaid, to wit, the debts they would have to pay. I asked in re- 
gard to Price’s papers. She stated that Col. Hodges had brought a 
bag of papers—I think that was the word she used—from Price’s 
place, and that she kept them in her bed-room—regarded them as 
very valuable—and on the night before she had slept with this bag 
of papers under her head, as there had been an alarm of fire the 
night previous. She stated that it would require the proceeds of 

the plantation for two years to liquidate these debts. This is 
242 ~=the substance of the conversation, except as to some personal 

property, and she said, in reference to this, that his watch he, 
Price, had given to her, and this she intended keeping in her room, 
and he had given his watch-chain and horse to Mr. Cameron, his 
brother-in-law. 

Q. 3. What, if anything, did she say in regard to the crop of cot- 
ton that was being raised that vear on the Price place? 

Ans. My recollection is not very definite about that, but the im- 
pression she made on me was that the net proceeds would be about 
2,500.00 per year. I simply take it that she said there was 5,000.00 
debt on it and that it would take 2 years to pay it, and I would not be 
very positive about her mentioning the value of the crop, but this is 

the impresssion that may have been made on my mind, 
243 ~=from the fact that she said it would take 2 crops to pay it out 
and named the debt at $5,000.00. 

Q. 4. Did you examine the corn crop or stock on the place? If 
yea, please state its condition and amount. 

Ans. I did not; did not visit the place. 


Cross-examination waived. 
WEATHERFORD & ESTES. 
And further saith not. | 7 
W. HARGUS. 


Subscribed and sworn to before me December 19, 1582. 


J.S. GALLOWAY, J. P. 


Tennessee. Anna EK. Cameron ef al.v. Asa Hodges et al. Equity, 
376. Depositions of Lizzie B. Barton and William Hargus. Filed 
December 19, 1882. Bell W. Etheridge, cl’k; ‘V. B. Weisiger, D. C. 


Endorsed: Cireuit court of the United States, western district of 


244 In Cireuit Court of United States for Western Division of 
Western District of Tennessee, at Memphis. 


Anna E. CaMERON ef al. vs. ASA Hopaers e¢ al. 


To Messrs. Weatherford & Estes, atto’s for def'ts : 

Take notice that on Friday, the 15th day of December, 1882, at 
the office of the clerk of the circuit court, in the court-house, in the 
town of Sardis, Miss. (Panola Co.), we will take the deposition- of 
Auna E. Cameron and her husband, J. D. Cameron, Wiliam Har- 
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gus, and J. B. Booth and others, witnesses for complainants, to be 

read in evidence on the hearing of the above-entitled cause, when 

and where you may attend and cross-examine, if you so desire; ex- 

amination to be begun and continued from day to day until com- 
pleted. 

245 HUMES & POSTON, 


Attorneys for Complainants. 


We accept service of the foregoing notice 8th day of December, 
1882. 
WEATHERFORD & ESTES, 
Attorneys for Defendant Hodges. 


In Circuit Court of the United States for the Western District of 
Tenn., at Memphis. 


Anna E. CAMERON et al. vs. ASA Hopaes et al. 


Depositions of Anna E. Cameron — J. D. Cameron, witnesses for 
complainants, whose depositions it is agreed may be taken by con- 
sent at Sardis, Miss., all formalities of caption and certificate being 
waived and exceptions only for competency and relevancy being 
reserved. 

HUMES & POSTON, 
Sol’s for Complainants. 


Sol’s for Defendants. 


246 And Anna E. CAMERON, one of the complainants, aged 40 
years, being first duly sworn, on oath says: 


Q. Ist by Humes & Poston. Where do you at present reside, and 
what relation, if any, are you to the parties, complainants and de- 
fendants ? 

Ans. Sardis, Miss.; 1 am one of the complainants, and J. D. Cam- 
eron is my husband; the balance of the complainants are brothers 
and sisters and the children of a deceased brother and his widow; 
I am the niece of the defendant, Asa Hodges, and am not related 
to the other defendants. 

Q. 2 by same. Did you or not ever know one Fleming H. Price, 
late of Marion, Crittenden county, Arkansas; if yea, what relation 
were you to him, if any, and is he dead or alive; if dead, when and 
where did he die? 

Ans. I knew him; he was my brother; he is dead; died Nov. 2, 

1880, in Crittenden county, Arkansas. 
247 Q.3bysame. Did he die testate or intestate, and what children 
or issue of children, if any, did he leave surviving him; if no 
children, did he or not leave a wife ; if n0 wife nor children or issue of 
children, did he or not leave either parent surviving him; if so, 
which one? And if both are dead and died before he died, state it; 
if neither survived him, please state what brothers or sisters or the 
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issue of brothers and sisters he left surviving him, and whether or 
not they are the parties complainants to this bill. 

Ans. 3d. He died without issue, so faras I know. If he made a 
will I have never been in possession of it. He left no children or 
issue of children nor wife, never having married, nor mother nor 

father; his mother died in 1862 and his fatherin 1865. The 
248 uames of the complainants to the bill are all the heirs, 

brothers and sisters, and the widow and children of a deceased 
brother; the name of Eudora J. Morton should be Eudocia J. Mor- 
ton; with this exception the brother and sisters and issue of a de- 
ceased brother are correctly set out in the bill. 

Q. 4 by same. What kin was said Price to the defendant, Asa 
Hodges? 

Ans. Nephew. 

Q. 5 by same. State whether or not you were present at the death 
or burial of said F. H. Price. 

Ans. I was not. 

Q. 6 by same. Were you ever during his last illness or death noti- 
fied to come to him; if yea, when did you get such notice and by 
what means, if any, were you notified ? 

Ans. I received a telegram about 11 o'clock a. m. of the day he 
died, he having died at 8 o’clock a. m., and I took the train at one 

o'clock p.m. for Memphis, taking a freight, so as to make 
249 the connection with the train at Grand Junction, which got 
to Memphis at 8 o’clock p. m. 

Q. 7th by same. How happens it, if you know, that you were not 
notified earlier, and what time was the telegram written, and what 
was the reason, if you know, you were not earlier dispatched? State 
the facts and from what source you derived them. 

Ans. I got it from Mrs. Hodges and Mrs. Mary J. Phillips. (Here 
Asa Hodges, by counsel, excepts to all hearsay and any alleged con- 
versation, admission, or transaction with Mrs. C. 8. T. Hodges as 
incompetent.) We got to Memphis about 8 o'clock a.m. I asked 
Aunt Mary how my brother was, and she said, Child, your brother 
is dead. She told us that Aunt Cathe was looking for us, and we 

got back on the bus and went down to her house and got out 
250 and knocked and rang the bell—the door bell—for ever so 
| long, and as the bus had left us we had to walk back to the 
Park Hotel and got lodging for the night. After getting there I 
asked Aunt Mary for the particulars of my brother’s death. She 
told me that Aunt Cattie had called them about 100’clock and said 
that she had a dispatch that bad been sent over at 4 o’clock the day 
before, and that she had not sent it because she did not think it 
would do any good, but that she allowed she had better send it; this 
was about ten o’clock of the morning of his death, he having died at 8 
o'clock. Next morning Aunt Cattie came down about 10 o’clock 
and said the reason that she did not send the dispatch was that she 

did not think you could get there and that I could not have 
251 been of any service to him; anyway that all was done for him 

that could have been done. 
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Q. 8. How long after your brother’s death was it that you got to 


Memphis? 
Ans. He died at 8a. m.and we got to Memphis at 8 p. m. of same 
day. 


Q. 9. In speaking of Aunt Cattie and Aunt Mary to whom do you 

refer, and what kin are they to you and the defendant, Asa Hodges? 
Ans. Mrs. C. 8. 'T. Hodges and Mrs. Mary J. Phillips, the wife and 

sister of defendant, Asa Hodges, and my aunt and aunt-at-law. 

Q. 10. Did you or not attend the funeral of your brother ; if not, 
why not; and what steps did you take or preparations make to be 
present at his burial ? 

Ans. I did not. When I got there that night Aunt Mary, Mrs. 
Phillips, told me that Aunt Cattie told her if I got there that night 

to tell me to come to her house, that my Uncle Asa had sent 
252 me word not to try to go over. I insisted that I should go 
and my husband said to me you had better take your uncle’s 
‘advice, and my aunt answered_or told me that the body would be 
over next morning. Next morning Mr. Cameron went down to the 
8 o’clock boat to see if the body was there. He learned that no ar- 
rangements had been made, and he made the arrangements for a 
hearse and a minister. When he came back he found Mrs. Hodges 
there, and she said that the road was so bad that it was impossible 
for them to get over on that boat and that they would be over with 
the body on the 11 0’clock boat. She went down with Mr. Cameron 
and myself to the 11 o’clock boat, and still the body did not come 
over, and I then insisted on going over anyway, and she and 
253. Mr. Cameron both insisted on my not going over, but to wait 
until I could hear. We three went to the Overton boat, Mrs. 
Hodges with us and Mr. J. F. Dowdy. Old Mr. Dowdy, of Mem- 
phis, was with us. I never met him before and was introduced to 
him by Mrs. Hodges. After the 2 o’clock boat came Mrs. Hodges 
seemed much concerned at the non-arrival of the corpse and said 
she would not remain. Weremained on Front Row for the 4 o’clock 
boat, she having gone home, she telling us when the 4 o’clock boat 
came to come to her house and spend the night. We went down 
to the 4 0’clock boat, and as soon as the boat landed Mr. Hodges 
came up and introduced himself to me and said he did not know 
why the corpse had not arrived, as when the boat whistled it 
254 was within 5 minutes’ ride of the boat. That was about his 
language. He did not say he was with it. 

Q. 11. What boat do you refer to? 

—. The “Overton,” the ferry between Memphis, Tenn., and Mound 
City, Arkansas. 

Q. 12. Who was the Mr. Hardin you refer to? 

Ans. Mr. Wm. Hardin. 

Q. 13. When was your brother buried ? 

Ans. I did not know until Uncle Asa came home that night, and 
in a conversation with Aunt Cattie she said that Mr. Hodges had 
sent her word his body would certainly be brought over to Mem- 
phis and buried in a vault, and that she knew that there certainly 
was a cause for it. When Uncle Asa came over he said that he was 
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buried about 2 o’clock that day. Aunt Callie was the first one to 

ask about it, | being too much grieved to ask about it at the 
time. 

255 Q. 14. When and where was the last interview you had 
with your brother, F. H. Price? 

Ans. On the 22d and 23d day of September, 1880, at Memphis, 
Tenn. 

Q. 15. What refreshes you as to this date ? 

Ans. My daughter married on that day, the morning of the 22d, 
and [ had wrjtten my brother to meet me at Memphis on that day, 
and le and Uncle Asa met me at the depot. I accompanied my 
daughter that had just married to Memphis. 

(. 16..Did you or not on that occasion have any conversation 
with your brother relative to his property or affairs? If so, state 
what it was and how it was brought about, and what he said. 

(Defendants’ counsel objects to this question because it is abso- 
lutely illegal.) 

Ans. We went to Mrs. Phillips’ that day for dinner and from there 

to the Peabody Hotel, where my married daughter was stop- 
256 ping. We were there about one hour, and going out on the 

street and turning into a picture store waiting for a street car 
and becoming interested we let the tirst car pass. Mr brother went 
on to say how much he was under obligations to us; that he came 
out of the army penniless, and that my husband and I had clothed 
and educated him, and said, I shall never feel satisfied until I can 
repay you for your kindness. He then made the statement that he 
was then out of debt; that his property had always been so en- 
ta-gled with Uncle Asa’s matters that he could not give 
me any help,:but that he was now free, and what he had 
was his own and what he had was his, and that he intended 
to do something handsome for me that winter. I said: Flem- 

ing, how much does your plantation yield? He 
257 said if the boll or some other worm does not interfere I will 

make between 275 and 300 bales of cotton. I mean that the 
named the worm, but I have forgotton exactly what he designated 
it. I then told him I sometimes wished he had acted like Brother 
Willie—had put out from Uncle Asa’s influence and set up for him- 
self; gone clear off. He remarked that Willie had acted very 
unwisely; that he had worked very hard to pay for his place and 
got in a passion and went off; that he felt like he had worked too 
hard to tear off from Uncle Asa and leave his property on his 
hands; that that he had determined to stay there until doom’s day, 
until he got his property in his own hands and his papers fixed up; 

that Brother Willie had tried repeatedly to bring Uncle Asa to 
258 terms and to get his property and get his papers fixed up, and 

that he could never do it, and that he saw that they could 
never live in the same country and would have to separate. He 
says he put me off from year to year, but I was determined to stay 
with him to get my papers in my own hands. I then remarked, 
Brother Fleming, that I am afraid you will at last come out at the 
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little end of the horn after your work. He then said there is no 
anger of that; that I have all my papers in my own hands in 
black and white, and that there was no danger of his being cheated. 
Now, I am in a condition to help you and intend to take one of my 
brother’s little children and educate and help her with the other 
children. I told her I had received a letter from her and 

259 that she was in want and asked her when he expected or 
could help her. He said just as soon as I sell my first cotton. 

He then said “Sister,” you think I have forgotton you, but when I 
remember how Mr. Cameron sold his carriage and horses to educate 
me I am determined to return the favor as soon as possible; that it 
hurt me to think how powerless he had been to return this kindness. 
He said that he and his brother Willie had determined.years before 
when they got their place paid for to take charge of a sister I had 
been supporting and educate her and pay us back for the expenses 
we had incurred, but every year when we went to get our papers 


. fixed up we were put off with promises, though we had doubly paid 


for our place—the work he had done on it and the money 
260 ‘ihe had paid for it. 

Q. 17. Did you or not then understand from this interview 
that he owned and had the title—the papers—for the planta- 
tion he was then working and that the crop ofthat year belonged 
to him ? 


Objected to as leading. 


Ans. I did, and he told me he had one of the finest plantations in 
Crittenden county, Ark., and he said, Sister, I wish you could go 
over and see it. 

Q. 18. Did you or not about this time have any conversation with 
Mrs. Caroline 8. T. Hodges, the wife of defendant, Asa Hodges, as to 
your brother’s financial condition and his ownership of this place? 
State who was present, what was said, and how it was brought 
about. 


(Defendants object to the competency of the witness to testify as 
to statements by or transactions with the deceased.) 


261 Ans. We went from the picture store to Aunt Callie’s and 

were invited into the dining-room. She took a seat near 
Brother Fleming, and said, Liffie, you have one of the handsomest 
and richest brothers in the whole country. She, Brother Fleming, 
and I were only present at this time. We talked on for some time, 
and after supper she asked me if I did not want to wait with her the 
arrival of her sister, who was coming that night. She began to talk 
to me about my brother, and said that he was one of the wealthiest 
young men in the country ; that he had lived economically and had 
worked for what he had, and that he had one of the finest planta- 
tions in Crittenden Co., giving me a description of it, and said poor 

Willie might have been in the same condition, but that he got 
262 mad and went off after working so hard. She then said that 

Flem mie was ina condition now toget married, and thatshe had 
a plan on hand,and I said, Aunt Callie, what is it? And shesaid,I have 
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a niece that is coming to visit me, whose husband has been dead either 
3 or 6 weeks—I won't be positive which she said ; that she wanted 
l'lemmie to marry her; that he had good property and plenty to 
take care of a wife, and that she had her heart set on his marrying 
her, and wanted me to use my influence with him to affect this pur- 
pose. I said to her that I could not do this; that my brother must 
make the choice for himself. We talked on until very late at 

night. She remarked to me that night that she had given 
263 my brother a fine house in Little Rock, and next morning 

we were in the front yard. I said to him: Fleming, Aunt Cal- 
lie has set her heart upon your marrying a niece of hers; and he 
said, Yes, she has tried that before, but never succeeded; and I re- 
marked to him, Please don’t be entrapped. 

Q. 19. Did you or not ever have a second interview with Mrs. 
Hodges about vour brother and his properiy and effects; if so, who 
was present at this interview, and what was said and by whom, and 
when did it occur and under what circumstances ? 


(Defendants’ counsel reserve the same exception as to the last Q. 
and answer.) 

This question out to let the witness conclude her answer to the 
former question. 


Ans. In further answer to the preceding question I said to my 

brother that Aunt Callie told me the night before that she 

264 had given him a fine house and lot in Little Rock, and he 

said she gave him nothing but a pair of old pillow shams ; 

that he had a lien on the house and lot in Little Rock; that he had 
worked and paid for all that he had. 


Let the witness now answer Q. 19. 

Ans. 19. The next interview I had with Mrs. C. 8. T. Hodges was 
on the day of my brother’s burial, Nov. 3d, 1880. Ans. 19. Mrs. 
Phillips was present; it was about 10 o’clocka.m. When she came 
in she began to talk about the business and said that my brother 
had made a will, but did not tell me its contents; that a negro man 
had come over and told her that he had died perfectly rational, and 
that he would have Uncle!Asa write down everything forhim. This 

is what she said the negro told her. She said that he had 
265 fixed up his business and had gone so far as to get a small 

account from a store; that he did not want to die owing a 
dollar in the world; that this was what the negro Moses stated to 
her. This is all that she said that morning that I can remember 
distinctly ; but the next morning, after Mr. Cameron and Mr. Hodges 
had gone to Arkansas, she talked to me very freely about the prop- 
erty. She then said that the Arnold tract belonged to my brother, 
and that he had willed it, giving 2 shares to me and the bal- 
ance to his brothers and sisters and his brother’s little boys. She 
then said that my brother had promised to give Uncle Asa 
5,000.00 of that present crop of 1880 to pay a debt to the Arnold —, 
a matter I then knew nothing about. She said that she had 
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said to Fleming three times that year, “ Flemmie, I want 
266 you to take your deeds and take care of them—the deeds to 
the property.” I then said to her that my brother said to me 
in Sept. last that he had his title in black and white, and she then 
remarked, “ Did not your Uncle Asa tell you last night that Peters 
drew up the writing and that there was a deed to the property?” and 
told her that he did, and then said, Aunt Callie, | don’t understand 
about that 5,000.00, as I understood my brother to say that he was 
out of debt, and that he only offered to give his Uncle Asa the 
5,000.00 to help him out of debt for the love he had for him; but 
she said you must not speak of this out of the family, for your uncle 
will not get his discharge in bankruptcy until April, I think, al- 
though I am not certain about the date, as I did not under- 
267 stand what she meant until she explained it to me. There 
were two little children present playing with their picture 
books. She then said that if 1 would go home and not trouble 
Uncle Asa that he would see that the will was carried out to the letter. 
Q. 20. Did you or not have any interview with defendant, Asa 
Hodges, and his wife when your husband was present; if so, when 
did this occur, and what was said by Hodges and his wife about your 
brother’s property ? 


(Defendants except to any conversation with defendant Asa as in- 
competent and hearsay to bind his wife’s property and any state- 


ments of the decedent for the records above given.) 
—. I did; the night that my brother was buried, after Uncle 

268 Asa came home—Mrs. Hodges, Mr. Cameron, Uncle Asa, and 
: myself and a little negro child. He, Uncle Asa, talked very 
frequently about the property; said that the property was my 
brother’s, and that he had willed it (but it was a verbal will), 2 
shares to me and one share each to my sisters and one share to my 
brother’s little children; that he willed his watch to Aunt Callie. 
Mrs. Hodges; that he had willed one pistol to Mr. Maddock and 
Mr. Hodges, and that he had given them to the parties. He 
then asked me if I had a watch. I told him I had not; that I had 
given mine to my maimed daughter, and he said he wanted me to 
have it; that I was the proper one to take it, and Aunt Callie objected. 
He asked me if I had a horse and any use for him. Mr. Cameron 
remarked we had no use for him or place to keep him. 

269 Uncle Asa said he did not want the place, as he did not want 
to see any one riding him. Aunt Callie said she wanted him, 

and he said she could not have him. I said I would take him and 
take care of lim, which I did. The horse died in 17 days after we 
took him. Uncle’ Asa said at the time Aunt Callie would come all 
right and let ine have the watch. Uncle Asa said my brother was 
out of debt, except Dr.’s bill and funeral expenses and a little ac. 
down at the store near the house; he thought about $25.00. He 
said Flemmie had plenty ef stock to run the place, wagons, &c.; that 
Flemmie’s mules were much better than his, because ne took better 
care of them than he did. Hethen asked me if I was going to stop 
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off at Aunt Bettie’s, Mrs. Elizabeth Townsend, sister of de- 
270 fendant, Asa Hodges, who lives near Bray’s station. I told 
him I would not; that I did not have time, and he said, If I 
was in you- place [ would go on home and remain quietly; that he 
would fix up everything for us and turn over the property and 
papers to us; that he would manage the place, and could do it 
much better than any man we could employ for that purpose; that 
the negroes would not work for any one over there but him. In the 
same conversation he said, [do not want you to have anything to 
say to that man Cartwright, and I said, Who is he? and he says, 
He is the man that married Alice Townsend, a cousin of mine, as 
he is a man who has his mouth in everybody’s business. He 
271 also said, I don’t want you to make known your business 
to your Aunt Mary Jane. She talks too much; and don’t 
siv anything to your brothers and sisters about it; and I said, I 
ean’t do this; that I must tell them the facts; and he said, Just 
tell them that [ am winding up the matter, and, when I get 
through, will turn it over to you; that he left the business in 
my hands. Aunt Callie was present when Uncle Asa was talk- 
ing, and confirmed what he said and would occasionally put in. 
For instance: Uncle Asa remurked that the deeds were all fixed 
up and my uncle had the deeds, and I then said, Under what 
obligations was my brother to give you five thousand dollars 
out of the year’s crop, and he said, None in the world, except the 
love he had for me. He wanted to help me pay the debt. 
272 I said to him, My brother said to me he was out of debt, and 
he said, Did your brother talk to you about his business, and 
| said, He certainly did; that he told me that he had his papers in 
black and white and Uncle Asa said, and so he did; that Peters 
drew up the papers and that she, Callie Hodges, had offered them 
to him twice that year, and Aunt Callie then remarked, “ Yes, three 
times that year.” This was the substance of what occurred that 
night,except that he said the property was a fortune to us; that it was 
valuable, and never intimated but that it was my brother's property. 
That night Mr. Cameron asked him to give him some writing 
showing that the property was ours; thatsomething might happen. 
He, Uncle Asa, said he reckoned he had better, and that they 
273 ~would go the next day and let him see it for himself; but I 
don’t know. Heand Mr. Cameron fix- this matter on the 
Sunday following the death of my brother. I had another inter- 
view with my aunt, Mrs. C.S. T. Hodges, in which she asked me 
what I was waiting for; at least she said, You need not wait for 
uncle, and I said, Why do you think I am waiting for him? She 
said, You need not worry your uncle any more about that property, 
but that if you will go home and let your uncle alone he will carry 
out that will to the letter; if you don’t he will do nothing. 
Ans. 21. Have yeu or not had another interview with your Uncle 
Asa after the death of his wife, and how did it come about; who 
was present and what was said? 


(Same exception as above by defendant-.) 
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274 —. About the week after the death of his wife we received the 
letter herewith as Exhibit “A,” notifying us that he would 
deliver the watch to usif we called for it. I got the letter and Tues- 
day I wentto Memphis. The next morning | went with my cousin, 
Mrs. Lizzie Barton, to see my uncle; did not find him at home, but 
we went againand met him. I told him I had come for the watch 
and if it was convenient I would like to have it, and he gave it to 
me. I asked him what he had done with the property, and he 
said that last year was a bad crop year, anyway—the negroes would 
not work—and that he and his wife had about come to the conclu- 
sion before her death that they would turn the property over to us 
and save further trouble, but that she had learned that you 
275 had gone to law, and that she got mad and would not do it. 
He then stated that, If you will not harrass and annoy me I 
may turn it over to you this vear; that he had been harrassed by law- 
suits until he was worn out. I then remarked that she (Mrs. Hodges) 
had told me and Mr. Hargus that she made a deed to the property 
to my brother. and that Peters had drawn it, and Uncle Asa then 
said that she did offer him:the deed and that he refused to take it, 
telling her to hold it; that he did not want to be troubled with it; 
that he was very dissipated in his habits, and would run through 
the property in 12 months. He then said that if I did not trouble 
him that he would not only turn over my brother’s property, 
276 but when he made his will,.after his wife’s will was probated, 
that he would make me an equal heir of his estate, and that 
he then hoped to have his wife’s will probated on the next Iriday, but 
that if she lawed him he would spend the property in the litigation; 
that he would rather spend it that way than to let her have it. Mrs. 
Lizzie Barton was present and heard this conversation. I told him 
if he would give me the property next Christmas that we were will- 
ing to give up the three years’ crop. I also told him that he said 
the two years’ crop would pay it out. This was during the last in- 
terview, in July, when [ told him that he had said that two crops 
would pay out the mortgage, and that I needed the: property ; 
277 ~+=that I had a daughter to educate, and if I was ever to get it 
I then wanted it then, and that my sister-in-law wanted it for 
three little boys, and Uncle Asa said they were not embraced in the 
will. I said to him, You told him that they were, and he said, 
They were not, but I included them. This was the last interview I 
ever had with him. 
Q. 22. Where were you living at date of your brother’s death ? 
Ans. Holly Springs, Miss. 
Q. 23. Did you or not ever before give testimony in any case? 
Ans. Never in my life. 


Reserving all and all manuer of exception to the foregoing depo- 
sition for relevancy, competency, or of its hearsay character, to be 
disposed of on the hearing, the defendants’ counsel decline to cross- 
examine the witness. : 


WEATHERFORD & ESTES, 
For Defendants. 
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| And further saith not. 
278 ANNA E. CAMERON. 


Sworn to and subscribed before me this the 15th day of Dec., 
1882. 
S. R. BLUM, CP, 
By W. W. SMITH, D. C. 


Mempuis, July 21, 1882. 
Mr. Cameron. 

Dear Sir: My wife died on the 11th inst. from paralisis. She 
gave me in her will all of her real and personal property. The 
watch of Fleming Price I always wanted you to have, and if you 
will be up here soon and will call I will give it to you. I was noti- 
fied by Humes & Poston they were employed to bring suit for the 
Arnold Place, in Arkansas, last winter, and I have not heard of it 
since. If it is the wish of Leffy and her brothers and sisters to liti- 

gate with me they can have a full benefit of it, but I should 
279 very much like to know if that is their intention still. 
Yours, &c., A. HODGES. 


Exhibit “A” to Mrs. Cameron’s deposition. 


And J. W. CAMERON, being next duly sworn, says: 


(. lst by Humes & Poston. State your age and occupation and 
present residence and where you resided and at what you were en- 
gaged in the fall and winter of 1880. 

Ans. Lam 48 years of age and a Methodist preacher ; residence, 
at Sardis, Miss., and was in the fall and winter of 1880 in the same 
calling; was pastor of the Methodist Episcopal Church South at 
Holly Springs, Miss. 

Q. 2 by same. How long have you been engaged as a preacher of 
the gospel, and do you or not belong to the itinerancy of the Methodist 

Episeopal Church South ? : 
280 Ans. I have just closed my 26th year, and I do belong to 
the itinerancy of the Methodist E. Church South. 

Q. 3 by same. What relationship exists, if any, between you and 
any of the parties to this suit, and what connexion have you with 
the same. 

Aus. I am one of the complainants and am the husband of Anna 
k. Cameron, and the defendant, Asa Hodges, is the uncle of my 
wife; the balance of the complainants are brothers and sisters of my 
wife without children. 

Q. — by same. Did you or not ever know one Fleming H. Price, 
who formerly lived at Marion, Crittenden county, Arkansas ; if yea, 
for what length of time and how intimately? Is he dead or alive ; 
if dead, when and where did he die, and did he or not die testate or 
intestate ? 

Ans. I did know him since my marriage, in 1858. He was 

u member of my family for 18 or 20 months. He is dead. 
281 He died Noy. 2, 1880. He died intestate, so far as I know. 
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Q. 5 by same. Had said F. H. Price ever married, and did he 
leave any children or issue of children or parent or brother or sister 
or the issue of brothers and sisters surviving him? If yea, state how 
the fact is and the name of such as survived him. 

Ans. He had never married and left no children nor parent sur- 
viving him. The complainants are his brother and sisters, except 
the four last, who are the widow and children of a deceased brother, 
Wilhe Price. 

(. 6 by same. What relationship existed between defendant, Asa 
Hodges, and said F.. H. Price, dee’d, if any? 

Ans. He was a nephew of Asa Hodges. 

Q. 7 by same. Were you present at the death bed or burial of said 
F.H. Price? If vea, state it; if not, and you made anv efforts to 

get there and failed, state it; and state all the facts—what 
282 notice, if any, did you get of his sickness or death, and how 

long before his death did you get it, and what was the notice; 
state all the facts. 

Ans. I was not present at either his death or burial. Mrs. Cam- 
eron received a telegram from Asa Hodges about 11 o’clock a. m. on 
Noy. 2d, 1880, stating her brother was very ill and wanted to see 
her. Mrs. C. and I, as soon as we could get ready, took a freight 
train at Holly Springs, Miss., and got to ‘Memphis at 8 o'clock at 
night. When we reached the Park Hotel, which was kept by Mrs. 
Phillips, Mrs. aaa asked how her brother was, and she said he 
is dead; that he had died that a. m. at 8 o’clock. She stated that 
Mrs. Caroline Hodges expected us at her house that night, and we 
took the ’bus, which had not yet left the door, and went to the house, 

and, after making considerable efforts to get admittance and 
283 failing, we walked back to the hotel. I then learned, but I 

can’t state whether from Mrs. Phillips or Mrs. Hodges, that 
the dispatch had been sent over the evening before, and | “learned 
from Mrs. Phillips that they were expecting the corpse over next 
morning, and I enquired if any arrangement had been made for a 
grave, hearse, and a minister, and I don’t remember Mrs. Phillips’ 
answer, but the next morning Mrs. Hodges told me none had been 
made; that the arrangement \ was to put him away in a vault for the 
present, and I learned, from Mrs. Phillips that we would have to pro- 
cure a permit to bring over the remains, and I went and procured it 
and gave it to Capt. Fogleman, of the ferry-boat. 

Q. 8. Were you or not present at the burial; if not, why not? 

Ans. I was not. I was informed that the corpse would be over on 


the first trip of the boat and went there 4 times, every trip of 


284 the boat, but it did not come. 
Q. 9. Do you know what property said Price left? If yea, 
state it and from — sources you get your information. 

Ans. I learned from Judge Hodges after he came in that night 
that he owned a plantation of about 600 acres, with horses and stock 
enough to run it—a saddle horse and a gold watch. 

Q. 10. What night was it that you refer to and how came he to 
speak of the property; what land did he refer to and who was 
present ? 


~~ ~ 
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Ans. It was on the night of the 3d of Noy., 1880. He referred to 
his having willed the property to his sister and brother’s children ; 
that he gave his sister, Mrs. Cameron, two shares and the balance 
to his brothers and sisters and the children of a deceased brother. 

He spoke of the value of the land; that it was a fortune to 
285 us; that each acre was worth a $50 U. 8. bond. Judge 
Hodges and his wife, Mrs. C.S. T. Hodges, myself and wife 
were present. He spoke of having offered the deed twice to Flem- 
ing that year, and his wife said three times, and he had declined for 
reasons that I did not get or understand. He stated that there was 
uw mortgage on the property to secure 15,000.00 due by Judge 
Hodges; that Price had paid 5,000.00 out of the preceding crop, 
and that the negroes said the present crop was better than that of 
the year before. Ithen remarked that the presumption, then, is that 
this year’s crop and another will pay off that mortgage, and he said 
that as soon as that property was paid off he would make us a clear 
title to the property, and to show that he meant to do what he 
said he would enter into a written obligation to that effect. 
286 Mrs. Cameron asked him under what obligation her brother 
was to pay off that mortgage. He said none whatever, but 
had consented to do it for the pure love he had for him. He then 
spoke of Fleming’s kindness to him and that he was indebted to 
him for every — that he, Hodges, owned. Mrs. Hodges was present, 
consenting to what he said, entering into the conversation from 
time to time. He also stated that he had willed his watch to Mrs. 
Hodges, but that he thought Mrs. Cameron had the better right to 
it. I could not state whether Mr. Hodges said it was a verbal or 
written will ; don’t remember how that was. Mrs. Hodges remarked 
with considerable feeling that she wanted his horse, but Judge 
Hodges said no; that she had no use for him; that he did not want 
him on the place. Mrs. Cameron then said she would take the 
horse and did so. 
287 Q. 11. Did you go over to Arkansas the next day; if so, 
who was present and what — your object in going there? 

Ans. I did, at Judge Hodges’ suggestion, he accompanying me to 
see the place and the stock upon it. We rode rapidly through the 
bottoin to the place and staid only a few moments, as a cloud com- 
ing up we rode back. 

Q. 12. What place did he show and what did he say about it? 

Ans. He showed me the Arnold place, and it was in passing that 
place that he remarked that he would rather have one acre of it than 
a U.S. bond. Healso showed me some stock, one or two horses that 
belonged to the place, and called my attention to the gin-house; that 
was in bad state of repair. We went back that night to Mr. Hodges’ 

place, and I told Mr. Hodges that I would like to talk to Jim- 
288 mie Hodges, and he called Jimmie into his room,and I asked 

him some questions, but got no satisfaction out of him—ques- 
tions as to Price’s death, Xe. 

Q. 13. In that interview had with Hodges and his wife and in 
your presence and that of your wife did or not said Hodges and 
wife admit that the Arnold land belonged to Price, or did they des- 
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Was it designated or referred 


ignate any particular land for him? 
to by them ? 

Ans. It was the land upon which Price died. I could not say 
they designated the same by the Arnold tract, but they said it was 
the place he died on and contained about 600 acres. 

(). 14. Can you be mistaken as to this conversation, and particu- 
larly as to the facts detailed in reference to the trust deed thereon 

and Price’s agreement to pay it? 
289 Ans. I would say I could not, sir. It never entered into 
my mind once that it was not Price’s property. 

Q. 15. Did you ever make any investigation into the papers of 
I. H. Price; if so, where, who furnished you the papers, and what 
did you see and when wasit that they were examined by you? 

Ans. After the interview with James Hodges, after supper on the 
nightof the 4th day of November, 1880, after we had visited the Arnold 
place that afternoon, I asked Judge Hodges to let me see the papers of 
F. H. Price,and he told James to get a little black valise. I found the 

ralise unlocked and the papers utterly worthless. I don’t remem- 
ber, except some ac. sales of cotton lying around loose—I don’t re- 
mem ber seeing other papers in there. 

Q. 16. Did you see any little papers—will or other valuable 

papers—there ? 
290 Ans. I did not. 
Q. 17. Were any papers shown you, or a paper or cloth bag? 

Ans. No, sir. 

Q. 18. In any of the conversation- with defendant Hodges or his 
wife was anything said of F. H. Price’s indebtedness; if so, what 
was it? 

Ans. On the night of the 3d of Nov., at the house of Judge Hodges, 
in Memphis, Mrs. Hodges asked the Judge if Price owed anything: 
he said very little; he owed a small account at a little store near 
there to a Mr. Murray, I think, and his Dr.’s and funeral bill would 
cover his indebtedness. 


It is agreed that defendants’ counsel excepted at the time to the 
testimony of the witness because of his marital relation to defendant 
and because of the statement of transactions with and conversation 

with the deceased, and for the further reason that the admis- 
291 sions of defendant Hodges made at that time and since would 

not bind the decedent and because of the incompetent. irrele- 
vant, and hearsay character of the testimony, to be disposed of at the 
hearsay, and defendant, by counsel, waives cross-examination. 


WE ATHERF ORD & ESTES, For Def’t. 
And further saith not. 
J. D. CAMERON. 
Sworn to and subscribed before me this Dec. 15, 1882. 
[L. s.] S. R. BLUM, C?k. 


Endorsed: Equity No. 376. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron v. Asa Hodges. 
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a <<. 


ASA HODGES ET AL., &¢. 81 


Depositions of Anna E. and J. D. Cameron for complainants. Filed 
Dec. 19, 1882. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 


292 vev. J. D. Cameron says that, in conversation with Hodges, 

he, Hodges, stated that the plantation belonged to Fleming 
Price, but that Price, in order to accommodate him, had executed or 
allowed to be executed the mortgage for 15,000.00; that Price had 
paid 5,000.00 on the debt out of the crop of 1879, and that he thought 
the crop of the next two years would pay off the balance, and he also 
stated that if Mrs. Cameron would allow him to retain possession of 
the property until the debt was paid he would enter into a written obli- 
gation to deliver the place in its then condition when that was done ; 
that not knowing how the facts were in regard to said mortgage and 
having no means of information, purely and simply to avoid the ex- 
pense, trouble, and delay of a lawsuit, and in a spirit of compromise, 

they (the Camerons) agreed to accept his statement in regard 


293 tothe mortgage upon the idea and believing that the bal- 


ance would be paid out of the crops of the next two vears, 
and agreed to accept Hodges’ proposition and allow him to remain 
in possession upon the express condition that he give the proposed 
written obligation. ‘This letter, dated Nov. 4, 1880, was written to 
convey their willingness to accept the proposition and to get from 
him the obligation. It was written in a spirit of compromise, ac- 
cepting a proposition already made by Hodges which he failed to 
carry out, and did not and was not intended to acknowledge the 
truth of his statements or his right to the property. 

Nov. 15, ’83. B. 2e & 


We agree that, upon retaking his deposition, Rev. J. D. Cameron, 
one of the complainants herein, will testify as above. We ex- 
294 cept to it as incompetent and irrelevant, but waive cross- 
examination and all matters of form. 
Memphis, January 30th, 1884. 
WEATHERFORD & ESTES, 
For Hodges. 


Endorsed : No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron et al. vs. Asa Hodges et al. 
2d deposition of J. D. Cameron. Filed January 30th, 1884. Bell 
W. Etheridge, clerk ; W. B. Weisiger, D. C. 


295 In the Circuit Court of the United States for the Western 
District of Tennessee, at Memphis. 


Anna E. CAMERON ef al. vs. ASA Hopaes et al. 


Interrogatories to be propounded to Jas. T. Fantt, Lewis Scruggs, 
Jno. W. E. Watson, Addison Craft, and Gen’l W. 8. Featherstone, 
witnesses for complainants, whose depositions may be taken and 
sworn to befure any officer authorized to admininister an oath; all 
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formalities of caption and certificate waived, and only exception for 
competency and relevancy reserved. 
HUMES & POSTON, for Compl’ts. 
WEATHERFORD & ESTES, for Def’ts. 


Interrogatory 1st by complainants’ counsel. State your age and 
present residence and where you have resided and at what engaged 
for the past ten years. 

Interrogatory 2d by same. Are you or not acquainted 

296 with the complainants, the Rev. J. D. Cameron and his wife, 

Anna E. Cameron, formerly of Holly Springs, Miss., now of 

Sardis, Miss., and also with one Wm. Hargus, of Victoria, Miss. ; if 

yea, for what length of time have you known them and each of 
them and how intimately ? 

Interrogatory by same. Do you or not know the general character 
of said above-named parties amongst their friends and acquaint- 
ances for honesty and veracity; if yea, state it, and is such char- 
acter good or bad? 

interrogatory 4th by same. From such general character would 
you or not believe them on oath giving testimony in a court of 


justice? 
HUMES & POSTON, 
Sol’s for Compl'ts. 
Cross-examination waived. 
Exception reserved to the admissibility of the evidence. 
WEATHERFORD & ESTES, 
For Deft Hodges. 
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Answer- of W.S. Featherstone to interrogatories propounded to him 
in the above case. 


Ans. to lst. I have resided in Holly Springs for the past ten years 
and been engaged in the practice of law. 

Ans. to 2d. Iam; I have been acquainted with them for several 
years, but not very intimately. 

Ans. to 3d. I think I do know their general character and it is 


good. | 
Ans. to 4th. I would. 
W. S. FEATHERSTONE. 


Sworn to and subscribed before me this 29 Dec., ’82. 
GEQ. ©. MYERS, Clerk. 
ANNA E. CAMERON ef al. v. ASA Hopaes e¢ al. 


Auswer- of Addison Craft to interrogatories propounded in above 
cause. 


298 Ans. to 1st int. I am 47 years of age and have resided at 
Holly Springs, Mississippi, for more than 10 years last past; 
am a real estate and insurance agent. 


ad 
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Ans. to 2d int. I was intimately acquainted with Rey. J. D. Cam- 
eron for about six years prior to his removal to Sardis, and had slight 
acquaintance with Mrs. Anna Cameron, his wife, during the same 
length of time. I have known Capt. Wm. Hargus for several years 
and without having any direct, social, or business transactions with 
him, except in having served with him for ten years on the board of 
aldermen for the city of Holly Springs. 

Ans. to 3d int. I know that Rev. J. D. Cameron was generally 
esteemed as a minister of ability, faithful and laborious in his field 
of labor, whose purity of life was unquestioned and whose word 

was as good as his bond. I know that Mrs. Cameron, his 
299 wife, was notoriously devoted to her church and her family 
and was regarded as a shining light as a Christian matron. 
I know that Capt. Wm. Hargus stood well as an industrious, active 
citizen of the town, whose integrity I never heard called in question. 

Ans. to 4th int. I should certainly believe any statement made by 
ubove parties under oath, speaking both from my own knowledge 
and from their general reputation in this community. 


J 


ADDISON CRAFT. 


Sworn to and subscribed before me this 30th Dec., 1882. 
GEO. C. MYERS, Cler&. 


In the Cireuit Court of United States for the Western District of 
‘Tennessee. 


Anna E. CAMERON ef al. vs. ASA Hopaes et al. 
Answer- of L. 8. Scruggs to interrogatories propounded to him. 


Ans. Ist. I am forty-eight; reside at Holly Springs, Miss., 
300 and have lived here for the past ten years, and have been 
engaged in merchandising. 

Ans. 2d. I am acquainted with all the parties named in the in- 
terrogatory. I have known Rev. J. D. Cameron and wife, Anna E. 
Cameron, for the past seven or eight years. I have. known Wm. 
Hargus for fifteen years. I was closely and intimately associated 
with Rev. J. D. Cameron for four or five years of the time men- 
tioned, and was also reasonably intimate with Mrs. Anna E. Cam- 
eron, his wife, for the same time; for bal. of time mentioned I was 
in such general association with Rev. J. D. Cameron and his wife, 
Mrs. Anna E. Cameron, as good friends are usually found to associ- 
ate. During the time of my acquaintance with Wm. Hargus I 
have been ordinarily intimate with him. 

Ans. 3d. I do know the general character of Rev. J. D. 

301 Cameron and wife, Anna E. Cameron, and Wm. Hargus 

amongst their friends and acquaintances for honesty and 

veracity. I know the Rev. J. D. Cameron and wife, Anna E. Cam- 

eron, to be persons of unexceptional character for honesty and ve- 

racity. I know Wm. Hargus to be a man of high character for 
purity and veracity. 


Ans. 4. I certainly would. 
L. S. SCRUGGS. 
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Sworn to and subscribed before me this 25th day of Dec., 1882. 
GEO. C. MYERS, CPE. 
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Answers of Jas. T. Fant to interrogatories propounded in above 
cause. 

Answer to Ist interrogatory. I am 44 years of age; reside at Holly 

Springs, Miss.; have resided there for the past ten years, and 
302 have been engaged in the practice of law during the whole of 
that time. 

Answer to 2d interrogatory. Yes; I have known the Rev. J. D. 
Cameron and his wife for several years—perhaps eight or ten—and 
I have known Capt. Wm. Hargus fora long time—say 12 or 15 
years—perhaps longer. I lived here in the same town with them 
for several years. Mr. Cameron was the pastor of my church, and 
my relations with him, I may say, were intimate. With Capt. Har- 
gus I was not intimately associated, but had various business trans- 
actions with him, and our intercourse was such as acquaintances 
and gentlemen living in the same community would naturally have 
with each other. 

Answer to 3d interrogatory. Yes; I know the general character 

of Capt. Hargus and Mr. and Mrs. Cameron for honesty and 
303 veracity amongst their friends and acquaintances in this 

community; it is good, indeed; I might add, remarkably 
good. 

Answer to 4th interrogatory. From my knowledge of their gen- 
eral character [ would unhesitatingly believe them on oath giving 
testimony in a court of justice or anywhere else. 

JAS. T. FANT. 


Sworn to and subscribed before me this 29 Dec., 1882. 
GEO. C. MYERS, Clerk. 


Endorsed: No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron et al. vs. Asa Hodges et al. 
Depositions of W. 8. Featherstone, Addison Craft, L. S. Scruggs, and 
James T. Fantt as to character. Filed January 4th, 1883. Bell W. 
Etheridge, clerk; W. B. Weisiger, D. C. 


304 Deposition of Capt. G. A. Fogleman Taken by Consent. 
ANNA E. CAMERON et al. vs. ASA Hopaegs e al. 


I am captain of the ferry steamer John Overton, from Memphis 
to Mound City, and was in the year 1880. I knew Fleming H. 
Price and remember when he died. I remember taking the coffin 
over, and heard at the time that it was taken back because it was 
too short. In the evening of the day when the coffin was taken 
over for him I sent word to defendant Hodges that the corpse would 
not be allowed to be brought over because [ had no permit for the 
purpose, none having been furnished me. 


i 
, 
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Cross-examination by Humes & Poston: 


I don’t remember seeing either Mrs. C. S. T. Hodges, Mrs. Mary 
Phillips, J. F. Dowdy, Dr. Cameron and his wife, or Wm. 
305 Hardin on the arrival of the boat during the trip of the 3d 
of November, 1880. If so, I don’t remember them; don’t re- 
member their having made enquiries of me as to whether the body 
of F. H. Price was being brought over, and don’t remember their 
waiting at the boat. I don’t know Cameron or his*wife either. I 
may have seen Dowdy there one trip of the boat, but of this 1 won’t 
be positive. I don’t know Dr. Cameron, and I am _ positive nobody 
ever gave me a permit to bring over the body of F. H. Price. In 
the fall of 1880 I had Johnny Barton delivering cotton, and if he 
ever had such a permit he never gave it to me, and I never heard 
of it. 
G. A. FOGLEMAN. 
Oath, &c., waived. 


HUMES & POSTON. 


Endorsed: No. 376. Eq. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron et al.v. Asa Hodges 
etal. Deposition of G. A. Fogleman. Filed Jan’y 8th, 1883. Bell 
W. Etheridge, clerk; W. B. Weisiger, D. C. 


306 In the Cireuit Court of the United States, District of Ten- 
nessee. In Equity. 


Anna E. Cameron & Others, Plaintiffs, 
vs. 
Asa Hopces & Others, Defendants. 


To Anna E. Cameron & others, plaintiffs in the above-entitled cause: 

You are hereby notified that the depositions of witnesses to be 
read in evidence in the above-entitled cause on the part of the de- 
fendant, Asa Hodges, will be taken at the office of Robert F. Critten- 
den, in Marion, in Crittenden county, Arkansaw, on the the 30th 
day of November, 1882, between the hours of eight o'clock in the 
forenoon and six o’clock in the afternoon, and that the taking of said 
depositions, if not completed on that day, will be continued from 
day to day at the same place & between the same hours until com- 
pleted. 

Nov. 27, 1882. 

ASA HODGES. 


307 [ delivered to King Poston, of Poston & Poston, attorney- 
in the above-entitled cause, a copy of the above notice the 
27 day of November, 1882, at 2 p. m. 
C. H. TAYLOR. 


Sworn to & subscribed before me this Nov. 30, 1882. 
J. M. COLEMAN, 
Commissioner for Arkansas. 
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U.S. Court, Memphis. 
CAMERON et al. v. ASA Hopaes et al. 
We agree to the deposition- taken- at office of R. F. Crittenden, Esqr., 
Ark., before him as com’r in this cause, on on Thursday, Nov. 30, 
1882, to be used in this cause. 


HUMES & POSTON, for — 
WEATHERFORD & ESTES, for Def’ts. 


This is continued to next Thursday week, Nov. 29th, 1882. 
HUMES & POSTON. 


308 Poston & Poston, attorneys-at-law, No. 36 Madison street. 


MemPHIs, TENN., ———, 188-. 


CAMERON et al. vs. ASA Hopaes e al. 


We agree that R. F. Crittenden, Esq., shall act as special com mis- 
sioner in this case to take the depositions of witnesses who may be 
brought before him at his office at Marion, Ark., on 3 days’ notice 
being g given to the undersigned attorneys for the respe ctive parties. 

WEATHERFORD. & ESTES 
For Asa Hodges. 
HUMES & POSTON, for Compl'ts. 


309 The deposition- of Willie Campbell; Cook Knox, Perry Ar- 

nold, and Peter G. Dougherty, taken before me, the under- 
signed special commissioner, at my office. in the town of Marion, 
county of Crittenden and State of Arkansas, this the 7th day of De- 
cember, 1882, in pursuance to the agreeinent hereto attached, said 
Gepositions to be read in evidence on behalf of the defendants in a 
certain cause now pending by transfer in the United States circuit 
court for the western district of Tennessee, at Memphis, wherein 
Anna E. Cameron et als. are plaintiffs and Asa Hodges et als. are 


defendants. 
Be CRITTENDEN, 


Special Commissioner. 


WILLIE CAMPBELL, a witness, being of lawful age, was then and 
there to be me produced by the defendants, & after being duly sworn 
according to lew, on his oath says: 


My name is Willie Campbell; I am 51 years old; I 

310 ~=ilive in Crittenden Co., Arkansas, now, and have for 20 
years last past; I am a farmer; I know Asa Hodges, one 

of defendants; I knew Fleming H. Price, on- of the defendants, 
in his lifetime, and knew him 14 vears before his death; I 
also knew Caroline Hodges (wife of Asa) in her lifetime; she was 
my mistress and owned me; I also know that this suit is 
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about the “Arnold place,” in “Crittenden county,” Arkansaw. 
Fleming H. Price is dead; he died on the “Arnold place,” in the 
fall of 1880; I saw him several times during his last sickness, and 
passed through the room when he was dying; I had a conversation 
with Fleming Price about 4 months before he died, at my house, as 
to the ownership of the “Arnold place,” in which he said for me to 
hurry up,as he wanted some cotton to pay up a ration bill of bis aunt 
Caroline, and the week he was taken sick the waggon came after the 

cotton ; he told me in the spring of the year, at his death, that 
dll — wanted me to plow the ground in a certain — so that he 

could make a good crop that year for his aunt Callie; he 
said nothing as to the ownership of the land. He (Price) never told 
me at any time that he was managing for himself, but in the spring 
of the year of his death said he was managing the place for his 
aunt Caroline. The cotton of the crop 1880 was marked in Caroline 
Hodges’ name. Mr. Price, during his last sickness, was very kindly 
attended, & was waited on by Drs. Carington and Whilsett. I am 
a colored man, can neither read nor write, & have no interest in 
this suit. I helped burry Mr. Price; he was decently and nicely 
burried, for the reason aforesaid ; he was burried on the Home place 
of Judge Hodges, because the steamer Overton would not, as I heard, 
take tlhe corpse to Memphis. Asa Hodges was present at the 
burial. 


X examination: 


312 Mrs. Cameron (sister of Price) nor any other white lady 

was present at the burrial. Price died about 9 o’clock a. m. 
and was burried about 3 o’clock p.m. next day. He died on the 
“Arnold place ;” I then and now lived on said place. Perry Arnold, 
Mary Cole, Coote Knox, & Julia Chapline (colored), & Mr. Cart- 
wright & the doctors (white) attended him (Price) during his illness. 
Asa Hodges came there the night before he died. Jim Hodges was 


living on the Judge’s home place at the time. All of the cotton 


raised on the place that year was shipped in the name of Caroline 
Hodges. I worked on the shares; my part of the crop was shipped 
in hername. I raised eight (8) bales. All of the place was in cul- 
tivation, but can’t say how much cotton was raised; it was a good 
average crop of cotton and corn. I don’t know that Mr. Price 

had anything on the place save his riding horse. He con- 
313 trolled two (2) 2-horse waggons, one of which was iron-axle. 

There were 12 or 13 mules on the place, & a crib 12 x 12 had 
been filled with corn & some right smart chance put in another 
crib when Price died. Mr. Rufus Steiner, agent & manager of 
Judge Hodges, took charge of the cotton, corn, mules, &c., on the 
place after Price’s death. There was about 50 acres of land in culti- 
vation that year in corn. 


Re-examination : 


Mr. Price only claimed his riding horse ; he said that the mules, 
stocks, and crops on the place belonged to his aunt Caroline. He 
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did not claim anything on the place but his horse. This conversa- 
tion originated by my telling Price that | wanted to get some of that 
big fact off his horse in the plow. He said I could not plow his 
horse, but could any of the mules on the place, & that if the one I 
I had gave out come down to the house & he would give me another. 
This was how it happened and all he said about it. The 
314 conversation about the ownership of the land came up by 
Price telling me that he wanted me to hurry up with my 
cotton, as he had to settle up some ration bills for his aunt Caroline 
& myself. I never heard Price claim the place. 
Further this deponent saith not. 


WILLIS x CAMPBELL. 


Attendance claimed, 1 day, 5 miles. 
R. F. CRITTENDEN, 


Special Commissioner. 


Coote Knox, another witness of lawful age, was then and there 
to me also produced and, after being sworn as by law provided, on 
his oath said: 


My name is Coote Knox; I don’t know how old I am, but have 
grown children; I now and have lived in Crittenden county, Ar- 
kansas, since 1865; I am a housekeeper of the-parties to this suit. 
I only know Asa Hodges & Anna E. Cameron. I knew Fleming 

Price in his lifetime & had known him since I have been in 
315 thebottom. I alsoknew Caroline Hodges in her lifetime inti- 

mately ; lived in the house & was raised with her. I waited 
upon Fleming Price in his last sickness ; was present when he died, 
& had had hold of his arm. He was sick about 10 days; can’t say 
exactly how long, but it was over a week. There wasa black satchel 
or valise hanging on the wall. Mr. Price told me to bring it to him, 
saying that he expected his aunt & sister, & did not want them 
to see some pictures he had in it. I did so, & he took out some lewd 
& vulgar pictures & they were then burned. He then said that he 
wanted us toget up all his papers & books, put them in his trunk, and 
give hisuncle the key. ‘This was all that occurred in reference to 
the black satchel. Mr. Price was very kindly waited on & nursed ; 

Judge Hodges was frequently there; he was neatly dressed ; 
316 helped myself. There was some delay in the burial only 

by reason of a mistake as to coffin; everything was as nice 
as could well be. I attended the burial, which was at the Judge’s 
Home place because of the d-ay aforesaid & that the boat would not 
take the corpse to Memphis. Mr. Price was struck with a hammer on 
the head at the Judge’s gin-house about a week before he died ; he 
was badly hurt, though he kept going; they say he died with pneu- 
monia. 


X examination: 


Perry Arnold, Julia Chapline, Mr. Maddox, Jim Hodges, & my- 
self, with the doctors, waited on Mr. Price during his last sickness, 
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who, just before his death, was looking for his sister, Mrs. Cameron, 
but if she came over at all I did not see her; don’t know whether 
his sister was in Memphis while he was a corpse over here or not. 

Jim Hodges & Mr. Maddox were present in attendance all of 
ol7 thetime. I did not see Price burn anything but the pic- 

tures. I did not hear Price teil the gentlemen present & 
waiting on him to get up all his valuable papers & put them in that 
satchel & to give them to no one but his sister, nor do I remember 
having had a conversation with a gentleman on the Overton as to 
Mr. Price’s sickness, property, &c., soon after his (Price’s) death. 
Upon being refreshed I do now remember to have had a conversa- 
tion with a gentleman (whose name I did not then & do not now 
know) at some place, in which I said that Mr. Price, on the day of 
his death, said that he wanted his brother-in-law to have his watch, 
and when his debts were paid he also wanted his sister to have the 
balance of his property. This conversation was started by the gen- 
tleman asking me what I knew of Fleming Price’s sickness, death, 
& disposition of his property. 

Further, deponent said not. 
her 
COOTE x KNOX. 
mark. 
318 Attendance claimed, 1 day, 2 miles. 
R. F. CRITTENDEN, 
Special Commissioner. 


Perry ARNOLD, third witness for the defendants and of lawful 
aye also, then & there to me produced &, after being by me duly 
sworn,on his oath, says: 


My name is Perry Arnold; I am 25 years old; a farmer; live in 
Crittenden county, Arkansas, now, & for 12 years last past have 
lived on the “Arnold place.” 1 knew Asa Hodges, one of the de- 
fendants. I knew Fleming Price in his lifetime; he is dead. I 
was his body servant. 1 also knew Caroline Hodges in her lifetime. 
I have known the Arnold place since the judge bought it & me. I 
know that this suit is about that place. I was present when Caro- 
line Hodges bought the place in 1877. Mr. Price was present at 
the sale and assisted in the conduct of it. I never had any conver- 

sation with Price as to the ownership of the place, except that 
319 he told me it was his Aunt Caroline’s place & that he was 

only managing it for her. He did not tell me what he was 
getting or had hired him for, but only said he was bossing the place 
for his Aunt Caroline. He told me these things the year before he 
died. I was living on the “Arnold place” with him at the time & 
so continued until his death. I never heard him (Price) claim any 
property in the place, except his riding horse. I[ waited on him 
constantly when he was sick. He told me that he was struck with 
a hammer at the judge’s gin-house, & that Bill Robertson struck 
him. He took down after being struck with the nammer, which 


was about a week before he died, & never got up any more. I don’t 
12—208 
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remember anything about a black satchel further than to know it 
was in his room. I was present at his death and burial. He was 

kindly nursed & decently burried; there was some delay in 
320 the burial by reason of a mistake in the coffin; his corpse 

was not taken to Memphis because the city would not allow 
the body to be brought there; when he died his sister was in Mem- 
phis, & there was some talk of telegraphing her; she was, however, 
sent for. He wanted to be burried in Memphis, & asked his uncle 
to see that he was carried there for burial, which was not done for 
the reason aforesaid. I amacolored man. I cannot read nor write 
& I have no interest in this suit. 


X examination : 


I heard nothing. said of the satchel or valise or the burning of 
pictures, as now remember. Mr. Price was keeping house on the 
“Arnold place ” at the time of his death, but with the Judge’s furni- 
ture. Mr. Price told me he was only hired on the place,& that the 
Judge’furnished him, & this he told methe year before he died. He 

said he wanted his aunt Caroline to have his watch: his 
321 brother-in-law to have his horse, bridle, and sadle, & his 

younger sister to have the balance of his property ; what 
that was I do not know,as he did not state. There was a good crop 
of cotton & corn raised on the place that year, at least 600 bushels 
to his (Price’s) part. The crop last year was not good; this year 
they are very good. I can’t say how much cotton was raised on the 
place any one year, nor do I know to whom it was shipped. 

Further deponent said not. 

his 
PERRY x ARNOLD. 
mark, 

Attendance claimed, 1 day, 5 miles. 

R. F. CRITTENDEN, 
Special Commissioner. 


Peter G. DouGcHerty, 4th witness for the defendants, of lawful 
age, was also produced «, after being duly sworn according to law, 
says: 

My name is Peter G. Dougherty. I am over 21 years of age; am 

a farmer now, and for 12 years last past lived in Crittenden 
322 county, Arkansas. I have no interest in thissuit. I know Asa 

Hodges, one of the defendants. I knew Fleming Price before 
he died; we were intimate—second cousins. I had known him 10 
vears before his death. I lived, part of the time 2 or 3 miles from 
him & 8 miles part of the time. About 1878 or 1879 I had a con- 
versation with Fleming Price, in which he told me that he was 
managing the “Arnold place,” in Crittenden county, Arkansas, for 
his aunt Caroline, & had no interest in it. I had another conversa- 
tion with him in 1879 or 1880 about going to Texas, in which he 
said that if he could wind up his business here he would go with me. 


' 
} 
} 
| 
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not remember that after that the subject was ever mentiongd be- 
tween us. The conversation that I detailed in my examinatipn-in- 
chief had at the gin-house occurred after this. ‘That was the last 
time (the gin-house) that I ever saw Mr. Price alive. I was present 
when Mr. Cameron, one of the plaintiffs in this cause, came out to 
see Asa Hodges at his wife’s home plantation, in Crittenden county, 
Arkansas. About the day after Mr. Price was burried Judge Asa 
Hodges brought Mr. Cameron into my room and introduced him to 
me. They, Hodges & Cameron, sat down in my presence, 
329 & I understood from what they said that Cameron had come 
out to inquire about Mrs. Price’s property in Arkansas. 
Hodges told him that Price had no property that he knew of except 
a norse which he had given him, his watch & chain, & his wearing 
apparel. Cameron then asked Hodges if Price did not have some 
title to the “Arnold place.” Hodges told him no, or none in the 
world; that the place belonged to his wife, Caroline Hodges, & she 
was willing that Fleming (Mr. Price) should have it if he (Price) 
would take it & pay her the mortgage or deed in trust upon it given 
to secure the payment of the St. John debt, & that he (Hodges) 
thought that his wife would Jet him (Cameron) and his wife have it 
f they would do the same. Cameron then said he wanted Hodges 
his wife, or maybe both of them, to give him a written obligation 
to that effect, as life was uncertain & that Price had no written 
330 ~—s title to the place. Hodges refused to give the written — & 
Mrs. Hodges must be consulted thereon before any written 
obligation could be given. This about ended that part of the con- 
versation. Mr. Cameron then asked to be permitted to see Mr. 
Price’s papers. Judge Hodges then called little Jimmie Hodges, his 
nephew, «& told him Price’s papers & trunk are in the other room, 
the papers in an old bag, & to get it & show them to Mr. Cameron. 
Cameron then went out with Jimmie & was gone awhile «& said, 
upon his return, that I have examined the papers and trunk or 
them. | Judge Hodges & Mr. Cameron then had some conversation 
about going over to the “Arnold place.” I do not know whether 
they went or not. When they came back Mr. Cameron talked as if 
they had been there & seen the “Arnold place.” At bed-time Judge 
Hodges left my room & said he was going to bed. I did not see him 
any more until next morning. Mr. Cameron remained in my room 
& slept with me. 
33 Next morning after breakfast Judge Hodges had Fleming’s 
horse & saddle brought out & told Mr. Cameron that he 
could take it if he wanted todo so. During the above conversa- 
tion there was something said about the watch and the wearing 
apparel, but [ do not now remember it- substance or words. Judge 
Hodges & Mr. Cameron went out to where the horse was hitched & 
Mr. Cameron got on it & rode away, & I have never seen Cameron 
or the horse since. I never had nor heard any other conversation 
with Mr. Cameron upon the subject of Price's affairs except the one 
above detailed. In the conversation Judge Hodges said to Cameron 
that what he (Hodges) and his wife had done or proposed doing 
for Fleming Price were mere acts of kindness & love that they had 
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for him, and that neither he nor his wife owed him anything, unless 

it was a balance on his salary as their manager on the 
032 “Arnold place.” This isin substance about all I now remem- 

ber. I stated in my original examination that Price was 
discharged in bankruptcy on the 12 of June, 1879; the true date, 
as my memoranda shows, is Feb’y 12,1879. Mr. Price’s petition 
in bankruptcy was filed at Helena on Ist day of April, 1878. I also 
stated In my examination-in-chief that Mrs. Hodges’ purchase of 
the “Arnold place” under her foreclosure decree against Price made 


y 


by Richard L. Hardin as com’r was made on the 12th day of Mareb 


1877. The record shows, which, I think, is a true date, that it was 
on the 12 day of February, 1877. The record which I refer to was 
filed with my examination-in-chief. 


X examination: 


Since giving my former deposition I have read the deposition of 
Mr. Cameron & his wife taken «& filed in this cause. I do not 
know personally what papers Jimmie showed Mr. Cameron. 
333 =I have heard Mrs. Hodges say that she had one or two nieces 
in South Carolina, & that she would be pleased if Fleming 
Price married one ot them. 
THOMAS M. PETERS. 


W. F. Mappox, a witness of lawful age, was also then and there. 
to me produced, &, after being by me duly sworn according to lawy 
upon his oath says: ) 


My name is W. F. Maddox ; I am 37 yearsold; I live in Crittenden 
county, Arkansas, & have lived there about 12 years. I am ac- 
quainted with the defendant, Asa Hodges, and was slightly acquainted 
with Mrs. C. 8. T. Hodges, and have met Mrs. Cameron & her 
husband, and was acquainted with Mr. Fleming Price. The other 
defendants | am not acquainted with. I have heard that this suit 
is about the Arnold plantation. Iwas also acquainted with Mrs. 

Wm. Price. I was present during the last sickness of Mr. 
304 Fleming Price. I waited on him about 2 days before his death 

and was present when he died. I never heard of any will 
being made, but some remark about a horse. Mr. Price said to Mr. 
Jimmie Hodges that he would like to give him the pony if his uncle, 
Asa Hodges, did not object, and wished his sister, Mrs. Cameron, to 
have his watch. He spoke of pistols, but don’t know what he said. 
There was a black satchel w-ich he directed me to bring to him, 
which I did. He attempted to open it, but did not succeed. He 
then asked me to open it and I did so. He looked in it. and asked 
me to take the contents out and carry them to the stove & burn 
them. I took them out,and as I did so he remarked that he did not 
wish Aunt Cally to see them, but they were not his. They had be- 
longed to Tom Dougherty. After taking them I looked over them 
& seclected out some old receipts and returned them to the satchel 
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and burnt the pictures. Mr. Price said the papers were of no 
530 =©«0account and to burn them also. I then hung the satchel back 

where [ found it. Mr. Price died early next morning. He 
did not speak of any other property than bis horse & watch. I saw 
Judge Hodges — Price while he wassick. Hestaid 40 or 50 minutes. 
Hodges was there the morning of Price’s death. He came after Price 
was dead. Hodges had nothing to dv with the black satchel while 
I was there. Price wanted Judge Hodges to send for his sister. He 
said he would do so, — is the cause of Hodges’ hurrying off. ‘The 
pictures burned were lewd, fancy pictures. I was with Price until his 
death & assisted in laying him out—superintending the washing & 
dressing. I thought Price had all necessary & proper attention, both 
from nurses and physicians. Judge Hodges was in feeble health at 
the time. 


X examination: 


Dr. T. C.S. Whitsill was the attending physician of Mr. 

336 Fleming Price. I never got one of Mr. Price’s pistols. I re- 

member of having met Mrs. Cameron at the residence of Dr. 

T. C.S. Whitsill, in Marion, shortly after Price’s death, & she made 

inquiries of him about her brother’s, Fleming Price’s, property. | 
knew she was his sister. 

“TInt’y.” In the conversation with Mrs. Cameron in the presence 
of Dr. Whitsill at his, Whitsill’s, residence, when interrogated by her 
as to whether or not her brother had left a written will, did you not 

say in substance that her brother would have Asa Hodges to write 
it all out, but he believed Asa Hodges did not call it a written will? 

Ans. I did not; never talked about itin that manner. Mrs. Cam- 
eron asked meif her brother Fleming had a will. I told him I 
thought not, but Jimmie Hodges said to me that he, Fleming, had 
a will & made it in the presence of Judge Hodges and while the 

Judge was there, but that I knew that there was no written 
537 will made, because there was no writing material where they 

were, but words passed between Judge Hodges & Price which 
I could not understand. I could hear some of them. 

Intrg. Did you or not in the same conversation say that he had 
willed his property to his sister in Holly Springs, Mississippi, & his 
watch & chain to his brother-in-law, by the name of Cameron ? 

Ans. I did not. 

Int. Did you or not in the same conversation say that Price had 
6, pistols, & that — had given one to him Maddox, «& the other 

» Jimmie Hodges? 

on [ did not. In further answer to int. 9th I would say that I 
did say to Mrs. Cameron that Mr. Price said that he wished Mrs. 
Cameron to have his watch, but he said at the same time he wanted 
Jimmie Hodges to have his horse, provided his uncle, Asa Hodges, 
did not object. In regard to the pistols, I told Mrs. Cameron that 
Jimmy Hodges said that Mr. Price suid that he wanted Jimmy to have 

one & me the other. 
338 Int. Did you or not ever have but the one interview with 
her? 
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Ans. I did not. 

Int. In said interview did you or not say to her that he wanted 
his sister to come to him, so that he could leave his papers in her 
hands, or words to that effect ? 

Ans. No. I told her that he wanted to send for her, but said 
nothing about putting papers in her hands. 

Int. Did you or not in that interview with her say to her that, 
“When her Bro. found out that she (meaning his sister) could not 
get there that he asked you to hand hima little black valise, & that 
he took out two bundles of papers & gave one to you to burn up & 
tied up the others & put them in the valise & told you not to let 
Asa Hodges or his wife get their hands on them?” Did you tell her 
this, or words to that effect? 

Ans. I did not, but told her that there was a little satchel 
339 that contained some papers that he asked me to destroy, and 
that I did so, and told her they were of no value,and that he 

said they were Judge Dougherty’s papers. 

Int. Did you or not in that interview with her say to her that you 
supposed they were love letters, as you saw some photographs 
amongst them when they were burning, or words to that effect? 

Ans. I may have said something to that effect. 

Int. In that interview did you or not say to her, when they asked 
you why you did noi keep and give to her the papers as her Bro. 
requested, “ That you did not know what to do, as she did not get 
there that night?” 

Ans. I did not. 

Int. Did you or not in that interview with her say to her, “ That 
as soon as her Bro. died Asa Hodges took all the papers out of the 
valise or trunk & put them in a paper bag & carried them & the 

valise to the house, remarking at the time that when Willie 
340 Price died all of the papers were destroyed & that he would 
see that Fleming’s were preserved,” or words to that effect? 

Ans. No; I did tell Mrs. Cameron that shortly after her brother’s 
death Judge Hodges came & took the trunk with the papers; the 
papers were put in a cotton sack & put in the buggy, & that 
Hodges remarked that he wanted to take care of the papers. 

In. How long was this after his death, & was Judge Hodges his 
adm ’r or ex’r? 

Ans. This happened about 2 or 3 hours after Price’s death, & 
Judge Hodges was not, as I know of, his, Price’s, ex. or adminis- 
trator. 

Int. In that interview with her did you or not say to her that the 
night before Price died that he sent down toa man near by for a 
little grocery ac. he owed & said it was all right & that & that his 
sister would pay it, he remarking that he was square with the 

world & that he knew that his sister would come & move his 
341 body to Memphis; that he did not wish to be burried in Ark., 
or words to that effect ? 

Ans. I did not. If I told her anything about it I must have told 
her that Mr. Price told the Murray Brothers that Judge Hodges 
would settle his bill with them; that it was all right. The Murray 
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bovs did send in their account that night. Price was keeping house 
& had a cook. We were fed from his table during his last illness. 
He also had bedding, &c., upon which we slept. 


W. F. MADDOX. 


W. F. Harpry, a witness of lawful age, was then & there to me 
produced, &, after being duly sworn, on his oath says: 


My name is W. D. Hardin; I am 42 vears old; I live in Critten- 
den county, Arkansas, & am by occupation a farmer. I have lived 
in the above-named county for the last 16 years. I know some of 

the parties to this cause & I know that the subject is the “Ar- 
342  nold place,” in Crittenden county, Arkansas. I had several 
conversations with with Fleming Price in regard to his title 
to the “Arnold place.” The last conversation I had with Price was 
about one week before he died. He said he wanted to buy my store 
on the 15-Mile bayou or the 80 acres I had on the Nesbit place, 
saying he was tired staying on the “Arnold place” doing nothing, 
& that if he could not get my store he was going to Texas; 
that the “Arnold place” had involved him in trouble ever 
since he had been there; that his brother William was always 
drinking & Dough-rty had foreed him to take the bankrupt law & 
was sorry he had come to Arkansas; that if he ever left here 
and made anything the people he bankrupted on would always be 
after it; that if I would rent him the corner store he would 
quit & go toit as soon as he got what was coming to him, 
saying, Will., you know I have got nothing here & no 
343  ~interest in this country; that your brother Dick, my only 
companion, is dead, & I am going to leave as soon as I can if 
[ don’t get the corner store. I was intimate with Price in his life- 
time. I went over to Mr. Price’s. I found the first coffin too short 
& went & got another. The coffin | got was a fine metallic case & 
box. Price died 15 miles from Memphis. There was some delay 
in the burial by reason of the mistake in the coffin.. The corpse 
could not be carried over to Meniphis because Gus. Fogleman would 
not suffer it to go over without a permit, and I had none. I saw 
Mrs. & Mr. Cameron at the boat on its arrival at Memphis; intro- 
duced myself to them; told them I was there on the same business 
they were, which was to meet the corpse, & that it would certainly 
be there if Mr. Hodges could get to the boat, as I had sent the coffin 
over. We stayed there until the 4-o’clock boat came; corpse 
344 did not come. I then told them that I knew that Mr. Hodges 
did not have time, as it would take two (2) teams. I was not 
in Arkansas at all the day of Price’s burial, as I went over to Mem- 
phis the night before, & I told this to Mrs. Cameron. I was present 
on the day that the “ Arnold place ” was sold by R. L. Hardin, com’r, 
& I bought it in for Mrs. Hodges, & I understood that Price was going 
out & Mrs. Hodges was going in. Price was present at the sale, & 
told me he was going to take charge of the place for Mrs. Hedges for 
a salary, but did not say how much «& I do not know. 
13—208 
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X examination : 


I am the administrator of F. H. Price. Peter Dougherty & | 
looked over Fleming Price’s papers, at Mr. Asa Hodges’, about 15 
months or 2 years after Price’s death; they are there now. I don't 
know how it happened that all of Price’s mules, farming utensils, 

&c., were sold under the R. L. Hardin trust. IF. H. Price had 
345 been in possession of the “Arnold place” ever since his pur- 

chase, in 1872 or 1873. Mr. Asa Hodges has never accounted 
to me for any of the crops raised on the place or for any of the prop- 
erty on there when Price died. I considered Price a man of truth 
and integrigty, & Ialso knew Mrs. Hodges, & would believe anything 
she stated as to how she held this property as far as she kuew; she 
was truthful. Mr. & Mrs. Hodges never informed me about the 
crops & property on the place; hence I have taken no steps about it. 
I did not say to Mr. & Mrs. Cameron that the wagon was in } mile 
of the boat when the whistle blew; I was not here in Ark., & I do 
not know that Capt. Fogleman had a permit to carry the corpse over. 


Further the deponent saith not. 
W. D. HARDIN. 


The foregoing depositions were taken before me at the time and 

place in the caption & notice mentioned; that each of said 

346 ~ witnesses were duly sworn by me before giving his testimony, 

& that the same was read over to each of them before signing, 

& that during the taking of the same the plaintiffs were present by 

D. H. Peston, Esqr., their attorney, and the defendants were also 

present by Thomas M. Peters, Esqr., their attorney, the defendants 
Asa Hodges being also present in person. 

R. F. CRITTENDEN, 


Special Commissioner. 


(Endorsement :) Circuit court of the United States, western district 
of Tennessee. Anna E. Cameron et al. vs. Asa Hodges etal. No. 
376. Depositions of Willie Campbell, Coote Knox, Perry Arnold, 
Peter Dougherty, Thomas M. Peters, W. F. Maddox, & W. D. Hardin, 
to be read on behalf of the defendants in the above-entitled cause. 
R. F. Crittenden, sp’l commissioner. Filed January 8th, 1883. 
Bell W. Etheridge, cl’k. W. B. Weisiger, D. C. 
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A. E. CAMERON ef al. vs. ASA Hopags ef al. 


1. What connection have you with this suit ? 

Ans. I am defendant and I am acquainted with complainants. 

2. What did you know of and what business transactions have 
you had with Fleming H. Price, deceased ? 
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Ans. | have been on intimate terms with Fleming H. Price, de- 
ceased, since 1869, when he came to Crittenden Co., Ark. ‘The first 
year he managed my wife’s place at a salary of twenty-five dol- 
lars per month and his board, and the next year he done the same 
work for thirty dollars per month and his board, and he continued 

to do the same work ata salary of forty dollars per month until 
848 he purchased his brother William’s interest in the Arnold 

tract of land and Peters tract of land and the mules and stock 
on the said Arnold place in August, 1874. In the purchase of the 
interest of Wm. R. Price in said two tracts of land he, Fleming H. 
Price, assumed and agreed to pay off and satisfy the notes given to 
myself by said Wm. R. Price and himself forthe Arnold tract and stock, 
&c., amounting to about twenty-five thousand dollars or more, in- 
cluding interest. The sale made by me of the said Arnold tract of 
iand to the said W. R. and F. H. Price was made on the 14th day of 
May, 1872, and said Fleming went into possession of the said Arnold 
tract of land and used it and cultivated it as his own after his pur- 
chase in August, 1874, from his brother, and paid taxes on it until 

the said tract was sold under a decree of the chancery court 
O49 in the county of Crittenden, in the State of Arkansas, in favor 

of my wife as complainant, F. H. Price and myself as de- 
fendants, which decree was obtained upon said W. R. Price and F. 
H. Price’s note given to myself for the purechase-money of said Arnold 
tract of land with stock and farming implements in favor of C. 8. 
T. Hodges, as complainant and assignee of said notes from one 
Joseph F. Dowdy, and by me transferred to Joseph Dowdy —a valu- 
able consideration, and by said Dowdy assigned and transferred to 
my wife, C.S. T. Hodges, in payment of money due by him to her, 
who filed an equitable bill upon said notes against said Fleming H. 
Price and obtained a decree for about the sum of twenty-one 
thousand dollars, leaving a balance not included in the decree 

upon one note not due until January Ist, 1877. After said 
300 decree was obtained by my wife, C. 8S. 'T. Hodges, against said 

F. H. Price one R. L. Hardin was appointed commissioner by 
the court to sell the property. Said R. L. Hardin employed said 
Price to take care of the property until the day of sale, which 
he done, and on the day of the sale said Fleming H. Price had 
the farming tools, horses, mules, and wagons all turned over to 
the commissioner and were sold, with the land on the premises of 
the Arnold place, in the presence of said F. H. Price, on the 12th of 
Feb., 1877.. The land brought, in round figures, about sixteen 
thousand dollars and the personal property over twelve hundred 
dollars, which reduced the debt of Price about seventeen thousand 

two hundred and forty-one dollars, and the same was credited 
351 on his notes on the decree and notes After C.S. T. Hodges 

purchased said land said Hardin put her in possession of the 
land and stock, &e., and I employed said Price to stay and manage 
the place for her at a salary of five hundred dollars per annum and 
board him, and he then agreed todo so, and then took charge of the 
place and stock for her as her agent and manager, and so continued 
until he died, in November, 1880. Said R. L. Hardin paid said Price 
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one hundred and twenty dollars for his services in taking care of 
the stock and place until the day of sale. Said Price made no ob- 
jections to the sale and agreed very readily to manage the place for 
my wife if she would agree to pay him in cash for his services and 
not credit the amount on his indebtedness to her, to all of 
352 which she consented, and shortly thereafter he filed his peti- 
tion in bankruptey and was discharged. After the said Price 
was discharged in bankruptcy I said to him, If you still want the 
Arnold tract of land and mules on it my wife will sell it to you if 
you will pay the balance due upon the St. John debt out of the pro- 
ceeds of the crops on the place. He said, No, I don’t intend to em- 
barrass myself again. I am out of debt and feel free and I don’t 
want the Arnold place. I have had bad luck ever since we 
bought the place and I will never undertake a big debt again. 
He said, If you and Aunt Cally want me I will stay with you until 
that debt is paid, and then I would like for her to aid me in 
going into business of some kind besides farming, as I am 
tired of that kind of a life. Frequently after that I 
303 insisted on his taking a deed for the place and assuming the 
‘payment of the mortgage to St. John, but he always refused and 
said he was tired of farming and preferred tomerchandise. Our friend- 
ship and attachment for said Price was very great, and we both felt 
that when the St. John debt was paid that we intended he should be 
gratified in changing his business to suit. himself, in any way that 
he might wish. My wish and desire was for him to become the 
owner of the Arnold tract of land, but he seemed to have a complete 
distaste for the place after his failure and bankruptcy and would not 
entertain any idea of purchasing the place. He seemed to attribute 
all his bad luck to the Arnold purchase. 
304 3. Did you sell or mortgage to him any property at Little 
Rock ; if so, upon what terms and how ? 

Ans. About the time the crop was maturing in 1874, said Price 
feeling and believing that he could pay any kind of a debt, he pur- 
chased of me the Odd-Fellows’ Hall and 2 store-rooms under the same, 
in the city of Little Rock, and several tracts of land for which he 
agreed to pay certain debts of mine, and among them was a debt to 
my sister, Mary Jane Phillips, and in our general break-up he be- 
came unable to pay anything, and so did 1, and bills were filed by 
Mrs. Phillips and others to enforce the sale of the Odd-Fellows’ 
building and the lands conveyed by me to him, and in this way and 

on account of the purchase of the Arnold land and tne Peters 
goo = tract from his brother William said F. H. Price became 

greatlyembarrassed. Inthe purchase of the Arnold and Peters 
tracts of land of his brother, William R. Price, he assumed to pay 
for his brother, William H. Price, about nine thousand dollars to J. 
F’. Dowdy, and Dowdy pressed the collection of his debt, which dis- 
abled said F. H. Price from paying any of his other debts and so 
embarrassed him that he could not meet a single other obligation of 
his, and had to give up and go into bankruptey. 

4. When was he taken sick and of what did he die; what was 
your own physical condition about the same time? 
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Ans. In the summer and fall of 1880 F. H. Price and myself 
were both taken sick and so remained puny and feeble all fall, 
neither of us feeling able to do any kind of business, but we kept on 

our feet, and on thelast of October F. H. Price was looking 
oo6 after the ginning of cotton and. some of the hands let the 
sledge hammer slip and struck him on the head, and a day 
or two after he was taken sick and never recovered. The d’rs said 
he had a violentattack of pneumonia, from which he never recovered. 

5 What, if anything, do you know of the last illness, death, and 
burial of said Price, and of his papers and effects, as well as of a 
will, if there was one? 

Ans. When said Price was taken sick I was so feeble myself that I 
could not give him such attention as I thought he needed, but I 
sent my nephew, James Hodges. Jr., who was assisting me at the 
Home place, to wait on him and attend to his wants, and he advised me 
two or three times a day about his condition, and on Saturday be- 

fore he died he sent me word that he thought he would be 
0)? Up by Monday, and I then came over to see my family in 
Memphis and remained until Monday morning, and when | 


got home the cook said to me, Mr. Price sent for you this morning, 


stating that he was not expected to live. I did not get off of my horse, 
but rode up to see him at once and found him at himself, but very 
low. Isat down by him, so depressed and overcome that I could 
hardly talk to him. Isaid, Fleming, do you know that you cannot 
live but a short time? He said, No; I think I willget well. I said, 
No, Fleming, that it is not possible; so he called Dr. Whitsell, one of 
his attending physicians, to him and asked Dr. how he thought about 
his case. The Dr. said, You are very low and wiil hi idly recover, 
or words to that effect. Hethen asked the Dr., How long can I live? 
The Dr. said, Not a great while. He then replied, That is what 
308 I want to know; and the Dr. then withdrew to the fireplace, 
as it was quite cool, and said Price began to tell me that he 
had settled with all the hands for me on the place and left the state- 
ments of the balance at the bottom of each amount so that I would 
have no trouble. I stopped him at once and said to him, Do you 
want me to send for your sister? He said he had sent for her, but 
had recalled the dispatch, but he wished I would do so. I started 
a man ina short time after with a dispatch for his sister “ Leffy,” 
as he called her,and I then asked him if he had any wishes 
for me to fulfill. He said, No; and then started again: Andaf I 
have anything I wish my sister Leffy to have two shares of it and 
my othersisters one. He then became so weak and exhausted 
359 and his throat so full of phlegm that he did not continue the 
statement further, but began where he valued to talk on other 
matters about his little ace’t with Mess. Mur ray and others, and about 
hiscondition. Hewasnotinclined to believe that he could not live but 
a short time and seemed to be hard to convince of his near approach 
to death. I was myself very feeble, and I said to Fleming, I witl go 
back home and come and stay with you to-night ; he said, No, I have 
plenty of help and you are not able to be out. I then left with the 
intention of returning that night. When I got home I was com- 
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pelled to ga to bed, as I had fever and was very feeble. A few hours 
after I got home a messenger came stating that Mr. Price, he 
360 thought, wasbetter; and at nightanother came stating that the 
Dr. said he was fast sinking ; and about 11 o’clock in the night 
another messenger came stating that Mr. Price would not live longer 
than morning; and in the morning another messenger came stating 
Mr. Price was dead. I got out of bed and rode up in my buggy and 
found him a corpse, but before I started I sent a man to Memphis 
for a metallic coffin, with instructions to tell my wife that Fleming 
had requested me to have him buried in Elmwood,and that I would 
be over with the corpse as soon as | could, and that I would have 
his remains laid in a vault till I could get a lot to suit us. When 
the coffin returned it was found too short, and Mr. W. D. Hardin 
volunteered to go back that night and send another one in 
361 its place, which he did on the first boat. I renewed my state- 
ment tu my wife by Mr. Hardin to tell her that we would be 
over with the corpse as soon as we could. When the coffin came by 
I requested them to hurry up, as we would have no time to lose if 
we got on the last boat that evening. Aboutan hour after the coffin 
passed by going after the corpse a messenger came from Capt. Fogle- 
man notifying me that [ could not carry Mr. Price’s corpse to Mem- 
phis without a permit from the board of health in Memphis; that 
I did not have, and I then concluded to have a grave dug at the 
Home place and bring him there until I could arrange to have him 
removed to Elmwood, where he requested to be buried. The grave 
was not completed when the corpse arrived on its way to Mem- 
phis. 
362 6. What became of his papers, account books, &c., if he had 
any; did you personally examine them ? 

Ans. When I went up to the Arnold place after I heard of the 
death of said Price I told my nephew, Jimmy Hodges, to get me the 
books Mr. Price kept the accounts of the hands in, and put them 
in the buggy, stating that I did not want them left there without 
the care of any white person, as he and I would go with the 
corpse to Memphis, and he brought out or sent out a trunk contain- 
ing his books and papers, and it was too large to carry in the buggy, 
so I put the account books in the buggy and emptied bis papers in 
a pillow slip and carried them home and put them in my roum and 
kept them there till his brother-in-law came over and examined 

them all in person—the husband of “ Liffy ””"—a day or two 
363 after said Price was buried. I made ‘no examination of these 
papers myself. 

7. How soon after his burial did you see Mr. and Mrs. Cameron ? 
Did you explain the matter to them, and with what result ? 

Ans. After the burial of said Price I got on my horse and rode 
dewn to Hopefield and crossed the river in a skiff to Memphis, and 
when I got home I found Cameron and wife there waiting to hear 
from said Price’s remains. I repeated to them what passed between 
myself and Fleming Price just before he died and about his wishes 
in regard to his being buried in Elmwood Cemetery, and said to 
them I had exhausted all my energies to have him brought over, 
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but I had failed because there was no permit from the board 
364 of health sent with the coffin to warrant the captain of the 
ferry-boat John Overton in bringing the corpse to Memphis, 
and the captain notified me just a- we were starting to Memphis 
with the corpse that he could not carry the corpse to Mem- 
phis without a permit from the board of health, so I did not have 
it and had to bury him at home until I could arrange a place in 
Elmwood and a permit. There seemed to be no dissatisfaction with 
Mr. Cameron or his wife about the course I had pursued at that 
time, and I did not know that my conduct was not satisfactory to 
them until the bill in this case was filed. 
8. What transpired between yourself and the Camerons regarding 
the Arnold place, and where did it occur and before whom ? 
36D Ans. Mr. Cameron said that morning that he would go 
over with me next morning and examine the papers of said 
Price and get his horse, as I wished Mr. Cameron to have her horse. 
He and I went over next day-and rode over to the Arnold place, 
where the said Price had died, and returned to the Home place and 
there staid all night, and during the evening, after supper, the sub- 
ject of said Price’s death came up in Judge Peters’ room in regard to 
what Mr. Price had when he died. I told Mr. Cameron that Flem- 
ing Price had nothing that I knew of except his saddle horse, which 
[ had given him some time before his death, his gold watch and 
chain, and wearing apparel, and that [ had understood that Mr. 
Price had, before he died, requested that he, Mr. Cameron, 
366 should have his horse and watch and chain, and that his 
aunt Cally, meaning ny wife, his watch, but that Mr. Price 
had said nothing of the kind to me, but that I wanted him to have 
the horse and chain and the watch, if my wife was willing. Mr. 
Cameron then said you and Mrs. Hodges both seem willing that 
w-en the St. John debt is paid out of the proceeds of the crops on 
the Arnold place that Mr. Price’s wishes should be carried out by 
letting his sisters have the place. Now, he, Mr. Cameron, said, Will 
you and Mrs. Hodges give us a bond or obligation to that effect, to 
let Mr. Price’s sisters have the place when all of the balance of the 
St. John mortgage is paid with the crops hereafter grown on said 
Arnold place and the expenses of the said place? I replied to 
367 Mr. Cameron, in the presence of Judge Peters, I could not 
advise ny wife to give them any obligation; that it was be- 
cause of our kind feelings to said Fleming that we had previous to 
his death insisted upon his taking the place, and that there was no 
legal obligation or moral resting upon him to let Mr. Price’s sisters 
have the Arnold tract of land, as she had always paid him for the 
services he had rendered her during the time he had been em- 
ployed by her, and that she could not mend said Price’s mis- 
takes and misfortunes which had overtaken him in his business 
operations. Mr. Cameron then said that unless they could get 
an obligation from my wife that it did not seem to him there was 
much in the estate for them, as Price had no deed or writing 
368 forthe place. I told Mr. Cameron then that we had always 
gratified Mr. Price’s wishes during the time he had been with 
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us, except to aid him in buying a grocery at the Fifteen-Mile bayou, 
and would have done that if I had not believed it would have pre- 
cipitated his death and ruin, as he was given to habits of dissipation 
when within reach of liquor and a dissipated young man. Mr. 
Cameron saddled said Price’s horse and rode him to Memphis next 
morning without any further conversation. The conversation as 
detailed by me as occurring before Judge Peters at the Home place 
the night of the 4th of November, 1880, with Mr. Cameron and my- 
self is substantially stated by me, as I now recollect. 

9. Why did you transfer the Price notes to Dowdy, and 
369 why did he then transfer them to your wife? 

Ans. The notes of said W. R. Price and the said F. H. Price 
were assigned and transferred by me to J. Ff. Dowdy for a valuable 
consideration, and by said Dowdy to my wife in payment of money 
which said Dowdy owed her upon settlement with her as her com- 
mission merchant, as he had sold her cotton for a number of years. 

10. Had you or not other communications with Mr. Cameron, and 
to what effect ? 

A. There were other conversations between Mr. Cameron and my- 
self in regard to said Price’s affairs, but thev were about the same 
each time and resulted in about the same way. 

11. Had you any other intercourse with Mrs. Cameron regarding 

the Price land, and with what result ? 
370 Ans. There was another interview with myself and Liffy 

at my house in Memphis last July or August, when she asked 
me if I would not let said Price’s heirs have the Arnold place after 
using the present crops for 1882 in paying the St. John mortgage. 
I said to her most emphatically | would not,and immediately after- 
wards the present bill was filed by her and others of Mr. Price’s 
heirs. 

12. Do you know whether or not Mrs. Hodges executed, acknowl- 
edged, and delivered a deed to Price conveying that land? Did he 
accept one or not? 

Ans. My wife, in the spring of 1880, asked Judge Peters to write 
a deed to the Arnold place for her so she could let said Price buy it, 

and in consideration of the deed let him agree to pay the bal- 
3871 ance of the St. John mortgage debt on any time that would 

suitsaid Price. Judge Peters, 1 think, prepared the deed and 
asked said Price if he would not take the land and pay. the debt, 
and Price told him as well as her that he would not. He said to 
me Judge Peters had often urged him to make the trade, but that 
he never would undertake another big debt; that he wanted a store 
and go to merchandising. He said that he had so stated to Judge 
Peters and Mr. Hardin and others the same thing. 

13. Do you know of any will having been made by Price, and es- 
pecially of any written will by him, or of any deed to that land ? 

Ans. I never knew of any will made by said Price during his life- 
time except the wish he indicated to me just before he died, as I 

have before stated ; 1 never knew of any deed made to said 
372 Price for said land since his bankruptey except as above 
stated ; do not believe he ever had any deed to the said land 
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except the deed made by myself to W. R. and himself in 1872 and by 
William, sold to F. H. Price, in 1874. 

14. Who has paid taxes upon the above-described property? Please 
exhibit copies of the tax receipts if you have them. 

Ans. The taxes on the Arnold place were paid by F. H. Price dur- 
ing the time he held it as his own property; the last taxes he paid 
on said tract of land were paid in 1876 for the year 1875, as isshown 
by acopy of the tax collector’s receipt, — is herewith filed and madea 
part of this my deposition and marked Exhibit “A.” The taxes 
after the sale of the said Arnold tract of land in 1877, and purchased 

by my wife, C.S. T. Hodges, were paid by her up to the taxes 
373 last year, and they have not been paid on that land, nor on 

any other of her lands. ‘The tax receipts are herein filed and 
made a part of this my deposition and marked Exhibits B, D, C. 

15. What do you mean by the tract of land called the Peters 
place in your deposition ? 

Ans. | mean by the Peters tract of land a place in Crittende:. 
county, Arkansas, purchased by me in 1866 for taxes, 4 assigned 
by me'to R. 8. Check, deceased, and 4 to Davis ‘Townsend, deceased, 
who were jointly interested with me in the purchase at a tax sale in 
1866. I sold my one-third to Wm. R. Price, deceased, and put him 
in possession of the same, and said Wm. Rh. Price sold his interest to 
Fleming HI. Price, deceased. 

16. Do you remember whether or not the complainant, Mrs. 
od Anna E. Cameron, wrote you, soon after the death of her 

brother, regarding his estate; if so, will you please make 
search for the letter”? 

Ans. I do remember distinetly that Mrs. A. E. Cameron wrote me 
a letter dated the 4 of November, 1880, in regard to her brother’s 
estate. I have the letter now in my possession. 

17. How long was this after the death of her brother ; where was 
she and where were you at the time” 

Ans. This letter was written to me two days after the death of her 
brother, as appears from its date. She wrote the letter shortly after 
[ left her, on the morning of the - of November, after her husband 
and myself had gone to Arkansas. When | started to Arkansas | 
left her at my residence, in Memphis, where she and her husband 

had staid the night before. The letter was addressed to me 
375 at Marion, Arkansas, my post office. 

18. Did you state in that letter how much was due upon 
the property; if so, what did she say? And — whether or not she 
was willing that it should be paid. 

Ans. She stated the amount correctly—fifteen thousand dollars— 
and that she desired the last dollar paid. 

19. In what way was this $15,000 due,and how did she know the 

fact ? 
Ans. It was the balance due on the St. John mortgage, and I had 
explained it to her the night before at my residence, in the city of 
Memphis. 

20. Are you familiar with the handwriting in which the letter is 
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written ; if so, who wrote it? Attach a copy of itas an exhibit and 
leave the original with your counsel for inspection of parties 
»76 and to be filed at the hearing of this cause. 

Ans. I have frequently seen the handwriting of Mrs. A. E., 
and believe the letter is in her handwriting. She told me also that 
she had written me such a letter. I attach a copy of the letter to this 
my deposition, marked Exhibit —; leave the original, as requested, 
with my attorney for inspection and for filing on final hearing ot 
this cause 


Exaipitr A. 
Copy. 


STATE OF ARKANSAS, County of Crittenden; 


(COLLECTOR'S OFFICE, 
MARION, ARK., April.12, A. D., 1876. 
Received of F. H. Price , being the amount of taxes assessed 
for the year 1875 in Crittenden Co., Ark., on real estate detailed be- 
low, including poll and personal property. 


- 
a £ Parts of sections or 1S 2) = ’ 
> — No. of survey. ei= im C 
cis Ji = 
Doll's. Cts 
1. en. eee rl 8 9.680 State tax... ... G0 70 
wee wae . LS 7 s S00 State in. F.tax_.... 64 42 
x x ane “i ie : State school tax .. .- x 
x x — Se GOR on eenen x 
x x . eT oe x 
R’d «& bridge tux, &C 
Dist. school tax- 
EES 
377 Total valuation of personal TD oe nce came \enenily cummins inne 
Tax on poll and personal property i a 
RS, he ea ee eee ea iii i .. 4538 5O 


kK. B. LEWIS, 


Collector of Urittenden Co., Ark., 
By 


: Deputy. 
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Ex’r B. 
Copy. 


STATE OF ARKANSAS, County of Crittenden : 
COLLECTOR'S OFFICE, 
Manion, Ark., April 5, A. D. 1877. 
Received of C. 8. Tl. Hodges —— dollars, being the amount of 
taxes assessed for the year 1876 in Crittenden Co., Ark., on real es- 
tate below detailed, including poll and personal property. 


Part sectiol ri< = 
, x No I survey :’ r 
ns = $ = f = 
~ = - o~ 
< — t. _ — - 
Doll’s. €4s 
WwW. WwW lo | 5 SU) See Ge - «cc cidcaen eel 20 
All | ss caneet 06) 71 @ 220 | Goel Fe 06 
—-e ian » swos | Cente eee Ge ac ee x 
2 ‘ . County TS tthe entee x 
e ciate Poor tax ee oe x 
R’d & b’dwe tax... . x 
Dist. school tax ..-.-.. x 
, £ ) ern ee x 
Total valuation of personal property —...--- a ieastiiatile 
Tax on poll and pers nal property nee @ —_ — 
Total a ea a ee NE RE ENE ays ene MOR NN ‘ siglo 384 36 


, Kk. B. LEWIS, 


(ollector oO} Crittenden Co.., Ark. 
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378 Exarsit C. 


Vopy. 
STATE OF ARKANSAS, County of OUrittenden: 
COLLECTOR'S OFFICE, 
Marion, ArK., April 12, A. D. 1878. 


Received of Mrs. C.S. T. Hodges dollars, being the amount 
of taxes assessed for the year 1877 in Crittenden .Co., Ark., on real 
estate below detailed, including poll and personal property. 


; 
i 


| ae 
| | Parts of sections or| & | 4 
_+ ¢ | No. of survey. 7 | ” 
é P = = 
518 yisi fl. 3 
<i-e Nia | & - 
Doll's. Cts. 
| ie Wy Oi palate isa | 8 ey ee ee 
SS ee iain 16; 7!| 8] 7,800) Statein. F. tax ...... 
5b ee peor om Se RR 
2 gears St SS ie Ses eee ere 
| Sa TO cake eatin sills canted Cacenielilt Kimiandy inchonte 1 ae ee emieninady <a 
| | R’d & b’dge tax ...-- 
| Dist. school tax ...... 
| | | , & @ eee 
Total valuation of personal property ...-..- smiceatin anatase eennindd siniies 
Tax on poll and personal property ...-~--. ~~ -.--. .--- sieciptiiceeslistieiiiccaaincltingtl sak deci 


NEE EE EE ee LT me yy 


J. S. GRIDER, 
Collector of Orittenden Co., Ark. 


— ———— — — 
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| Copy. 
SraTeE oF ARKANSAS, County of Orittenden: 


COLLECTOR’s OFFICE, 
Marion, ARK., M’ch 24, A. D. 1879. 
Received of A. Hodges for Mrs. C.S. T. Hodges dollars, being 
the amount of taxes assessed for the year 1878 in Crittenden Co., 
Ark., on real estate below detailed, including poll and personal prop- 
erty. 


| 
| ae | 
eas 3 | 
| Parts ofsectionsor| = | = | 
“ No. of survey. ‘a | | . | 
y = , | | a , © | 
‘iz */|2 | & - 
</s Hie |e _ 
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We , Diaten 16; 7) 8 900 | State tax ...... ...... 
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EK ew qmasas enemas Lines | -ons node] whe saat | SET Gt wees 
Dd eeuiiaee tiene in ween eee wees | MRE 
Ew ceed nee ees. ti ee ee | R’d & b’dge tax... -- 
POR SS AAT ae fe | Dist. school tax .... - 
| gd RR re 
zutal varuatiion of persemal property 2... ceases cocens)|cacase condense qundne nasa 
TAS OB POL ANG personal property .. cccans .cce cone | ecace coencs austen cose 


TID cxcocencistcsto <ensiitaminiams ‘eset ining tiaciaiaiaiaaites-cctiaeatey ial ses niles etic 


W. F. BEATTIE, 
Collector of Orittenden Co., Ark. 


—_ ee ee - eee 
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380 Exursir E. 
Copy. 
SrATE OF ARKANSAS, County of Crittenden: 


CoLLECTOR’s OFFICE, 
Marion, ArK., April 6, A. D. 1880. 
Received of Mrs. C. 8. T. Hodges dollars, being the amount 
assessed for the year 1879 on real estate below detailed, including 
poll and personal property. 


x 
| Parts ofsectionsor| S | © 
. No. of survey. z J . 
¥ ~ J S . e 
- | ~ a 2 os 
Q | = 2 < a = 
< = T Ss - 
| Doll's. Cts. 
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gE RR 7 8 7,680 | State in. F. tax... .-. 
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| Dist. school tax ...._- 
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Total valuation of personal property ......-....--. Aeaneniaintnnnai Semmens why engl 
cae fl sncthantonden anpbinien fneseuintnn cabdue 


Se aes ib nin tdinacindieny | ames ammnn ahitian onan, ae 


W. F. BEATTIE, 
Collector of Urittenden County, Ark. 
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38 | Exp’t F, 
Copy 
STATE OF ARKANSAS, County of Crittenden: 


COLLECTOR'S OFFICE, 
Marion, ArK., April 5, A. D. 1881. 
Received of Mrs. U.S. 'T. Hodges dollars, being the amount 
of taxes assessed for the year 1880 in Crittenden Co., Ark, on real 
estate below entailed, including poll and personal property. 


Parts of sections or * 4 
; . No. of survey. "a J 
5 | B/E || 
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v . i 
P| ™“" 
W. F. BEATTIE, | 
Collector of Crittenden County, Ark. | 
; 
™~ , 4 
ExHIsit G. 
382 Copy. 


Mempuis, Trenn., Nov. 4, 1880. 


My Dear Uncte: In view of the expense of traveling and the 
inconvenience of leaving home, and in view of the uncertainties of 
human life, I have concluded that it would be best for us to fix up 
our business before I leave the city. I want you to know that I 
think your proposition is as fair as we could ask, and if you 
wil] fix up and get Aunt Callie to sign the obligation you promised 
to give I will go home perfectly satisfied, and I believe all the 
children will be. I would suggest that you get Judge Peters to fix 
up the papers, and you can bring them over when you come; Aunt 
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Callie can sign them at once. I have decided, on this account, to 
remain over till 1 can see you again. I am very grateful for your 

kindness and have every confidence to believe you will do all 
383 that Flemmie requested should be done, and with this one 

matter arranged I shall rest perfectly satisfied till the last dol- 
lar of the fifteen thousand is paid. I am very anxious to have every- 
thing arranged so that I can leave on the train early Monday 
morning. 

Your affectionate niece, A. E. CAMERON. 


A true copy. 
L. H. ESTES. 
W. G. WEATHERFORD. 


Cross-examination by Humes and Poston: 


X Q. Ist. Are you not the same Asa Hodges that was the defend- 
ant in the case of St. John vs, Hodges, reported in our supreme court 
reports ? 

Ans. I was. 

X Q. 2. Were you present at Sardis, Miss., with your counsel, W. 
G. Weatherford, Esq., when the deposition- of Anna E. Cameron and 

her husband were taken, and did you not hear their evidence 
384 given and were you not offered and asked to cross-examine 
them and declined to do so? 

Ans. Yes. 

X Q. 3. Were you present when the deposition- of Mrs. Barton and 
Wm. Hargus were taken and were offered these witnesses to be cross- 
examined ? 

Ans. Yes. 

X Q. 4. Have you ever removed the remains of F. H. Price to 
Elmwood cemetery, as you agreed to, or does his body still remain 
buried in Arkansas? 

Ans. I have not. I had procured a lot in Elmwood: just before 
this suit was brought, but since then I have done nothing. 

X Q. 5. Is or not Judge T. M. Peters, whose deposition you have 
taken and filed in this cause, now living at your house and has he 
not lived there, off and on, for many years without paying board ? 

Ans. Judge Peters’ home is at Moulton, Ala.; he stops at my 

house while attending to his business in Crittenden county. 
385 The matter of compensation has been answered in-his depo- 
sition. 

X Q. 6. Has he not been your main witness in’all the important 
lawsuits against you for years past? Did be not testify in your 
suits at Little Rock, in the St. John vs."Hodges suit, and the suit 
of Dowdy vs. you and wife, at Helena, Ark.; the suit of Dan’! 
Hughes vs. you and your wife’s estate, and also in your bankrupt 
suitat Fort Smith, Ark.? Please state — what other suits he has been 
your main witness. 

Ans. He was my old law partner, and since} has been my attor- 
ney. In matters regarding papers prepared or business transacted 
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by him he has been called to testify when deemed necessary. I be- 
lieve he was a witness in all the cases you have mentioned. 

X Q.7. Was he not one of the radical judges on the su- 
386 preme court bench of Alabama during the years of recon- 

struction in that State, soon after the late war; if so, for what 
years ¢ 

Ans. He was one of the supreme judges in Alabama since the 
war; don’t remember the years. In politics he was a Republican. 

4 Q. 8. If he ever lived in Alabama please state the place of his 
residence and how long he lived there. 

Ans. He is, I think, a native of the State; born in Lawrence 
county; has lived there ever since, and does now, and is nearly 
sev enty years of age. 

X Q. 9. Near what town or city has he resided since the war in 
the State of Alabama? 

Ans. Moulton, Alabama. 

X Q. 10. Has not the witness, Judge IT’. M. Peters, been residing 
with you and at your house for the past two years almost contin- 
uously? If absent at his home in Alabama state for what length 

of time and when. 
387 Ans. Less than half of his time; I can’t give dates. 

X Q. 11. Did your wife and yourself ever execute any deed 
or contract as requested in the copy of the letter you have filed as 
Exhibit “G” with your deposition, and which you say was written 
to you by Mrs. A. E. Cameron ? 

Ans. We never did. 

X Q. 12. Are you or not a man who is careful with business 
papers ? 

Ans. I am not very careful with business papers. 

X Q. 13. Please produce and file any contract for services as man- 
ager of your wife’s Arnold place you had with Fleming H. Price, 
and also receipts from him for moneys paid to him by you or vour 
wife as manager of the Arnold plantation for the year in which he 
died or any previous year. 

Ans. We had no written contract and we have no receipts for 

money paid him. 
388 X Q. 14. Are you or not the executor of your own wife's 
estate, and have in your possession all of her papers? 

Ans. Yes. 

X Q. 15. Have you or not also in your possession the papers of 
F. H. Price which you got at his house at the time of his death ? 

Ans. I think I gave them to Mr. Hardin, the administrator. 

X Q. 16. Please examine the record of the court in Arkansas in 
which Hardin, as commissioner, sold out the Arnold tract, and state 
the date the bill was filed. 

Ans. 30th day of October, 1876. 

X Q. 17. Then state when the answer was filed. 

Ans. October 31st, 1876. 

X Q. 18. And the date the decree of sale was entered. 

Ans. 1st day of November, 1876. The transcript of record shows 
the answers to 16, 17, & 18 questions. 

15—208 


ENN? 


114 ANNA E. CAMERON ET AL., &¢., VS. 


X Q. 19. Is it not the fact that Hardin, as such commis- 
889 sioner, sold all the stock, &c., on the place at the time he sold 
out the Arnold tract? 

Ans. It is. 

X Q. 20. Was the stock embraced in the deed of trust to enforce 
which Hardin, as commissioner, sold and under which your wife 
became the purchaser? 

Ans. I so understood it, and it seems the court was of the same 
opinion. 

X Q. 21. Did not F. H. Price live upon the Arnold place at date 
of his death ; did he not sleep there, keep house, Kc. ? 

Ans. He did as manager and overseer and agent of my wife, C. 5. 
T. Hodges. 

X Q. 22. How long had he been thus living there, keeping house, 
prior to date of his death ? 

Ans. He lived there as overseer from the Ist January, 1875, 
up to the 12th February, 1877, and then until he died, as overseer 

and manager for C. 8. T. Hodges. 
390 X Q. 23. How far is the Arnold place from the place — 
you have resided for many years? 

Ans. It adjoins the Home place by corners. The houses are about 
24 miles apart. 

X Q. 24. Was he not living there at date of the Harding com- 
missioner’s sale, and did he not continue to live there to the date of 
his death ? 

Ans. 24. Yes, as before stated. 

X Q. 25. What years were you and Judge Peters law partners, and 
where did you practice ? 

Ans. We were law partners from 1851 or 1852 up to 1860, in 
Moulton, Alabama. 

X Q. 26. You say you think you gave the papers of F. H. Price 
to W. D. Hardin; when did you do so, and are you not mistaken, 
and do you not still retain them ? : 

Ans. Some time after he qualified, when he called for them. They 

may be in my house. I turned them over to him and he 
391 may have left them there; have not seen them since. 
X Q. 27. Have you not shipped your crops of cotton of 1880, 
1881, & 1882 to C. B. Clarke; if not, to whom were such crops 
shipped ? 

Ans. They were shipped chiefly to Mr. Clarke. The crop of 1880 
was shipped here at Memphis. 

X Q. 28. How far is it from your home place to Hopefield, Ar- 
kansas, and how far to Mound City ? 

Ans. About 13 miles to Hopefield, and to Mound City about 64 
miles. 

X Q. 29. Were you not at one time the judge of probate or other 
courts in Arkansas or Alabama ? 

Ans. I was judge of probate in Arkansas in 1865. I think that 
was the year I was appointed. 

X Q. 30. Is it or not the fact that a portion of the crop of 1880 
was shipped to Dowdy & Co. or J. F. Dowdy, at Memphis ? 
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Ans. I don’t remember, but don’t think Dowdy was in_ business 
that year, but won’t be positive; don’t think any cotton was 
392 shipped to him, however. 

X Q. 31. How much cotton was raised on the Arnold place 
for each of the years of 1880, 1881, and 1882, and how much was 
raised by you altogether ? 

Ans. At my earliest convenience I will attach a schedule showing 
how these matters are, making the schedule Exhibit “A.” 

X Q. 32. Did you ever turn over to said Hardin, administrator of 
F. H. Price, any of the crop of 1880, 1881, and 1882, raised on the 
Arnold place, or account to him for the proceeds or of stock, &c., on 
the place at the death of said F. H. Price? 

Ans. No, sir; never have. 

X Q. 33. Is or not the W. D. Hardin, who is the administrator of 
F. H. Price, the same person who is witness for you in this case? 

Ans. Yes, sir. 

—. Was he not a witness for you in your bankruptcy case and in 

the case of St. John vs. you, reported in our Supreme Court 
393 reports, and is he not a witness for you in the case of Hughies’ 
estate vs. you, now pending in the courts of Arkansas? 

Ans. He was not a witness in the St. John case, but was in the 
bankruptcy case,and don’t think he is in the Hughesease. He may 
be, but I don’t recollect how this is. I don’t remember about his 
being in St. John case, but he may have been. 


And further deponent saith not. 
A. HODGES. 


Sworn to und subscribed before the undersigned this June 6, 1883. 
W. B. WEISIGER, 
D.CAUS&. Gr. Ch. W. D. F 


Endorsed: No. 376. Equity. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron ef al. vs. Asa 
Hodges et al. Deposition of Asa Hodges. Filed June 11th, 1883. 
Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 


Deposition of C. B. Clarke, Taken by Consent, in Behalf of Defendant 
Hodges. 


394 U.S. Court at Memphis. 


ANNA FE. CAMERON ef al. ) 
vs. -No. 376. 
Asa Hopaes ef al. 


1. Please state if you are one of the defendants in this case. 

Ans. I am. 

2. Did you or your house purchase certain notes and the trust 
deed that secured them upon section 16 and the west half of west 
half or 15, township 7, range 8 east, in Crittenden county, Arkansas ; 
if so, upon what representations did you get them and what is their 
condition now ? 
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Ans. We purchased the notes and trust deed from Humes and 
Poston, att’ys of W. P. St. John, adm’r est. of A. W. Arnold, upon 
the representation of D. H. Poston, Esq., that the papers were prop- 

erly drawn, that the security was undoubted, and that the 
395 transfers made and to be made by them placed us in pre- 

cisely the same legal standing that the owner thus occupied. 
They were both negotiated for before they were due; one was paid 
for before due and one, I think, the day it was due. We still own 
the two notes, and they are unpaid. 

3. Did you know that Fleming H. Price was living upon the 
lands conveyed in trust; if so, in what position did he stand ? 

Ans. I knew that he was living upon one of the Hodges places, 
and supposed that he occupied the position of manager or agent. 

4. Did your house ever have any business transactions with him 
or receive any shipments of cotton from him ? 

Ans. We never received any shipments of cotton from him and 

never had any business transactions with him, individually, 
396 except once, to loan him a very small sum of money, which 

was afterwards repaid by being charged to the ac. of Mrs. C. 
S. T. Hodges. The amount loaned was less than $30.00. 

5. Have you any account of cotton sent your house from the 
above-described land in the name of any one or can you get at or 
furnish a statement of cotton shipped for any year from that place? 

Ans. We have no means whatever of identifying the cotton sent 
us from any of the places. It was all sent in various marks, but 
simply for account of Mrs. C. S. T. Hodges, to whom we accounted 
for its proceeds. 

6. Have you at any time had any knowledge of the alleged 
ownership of the above-described land by the said Fleming H. 

Price ? 
397 Ans. Never prior to the filing of this bill, but always sup- 
posed that he occupied the position of manager for Mrs. C.5. 
T. Hodges. 

7. Since the fall of 1878 has your house paid any drafts in favor 
of said Price drawn by Mrs. C. S. T. Hodges? 

Ans. Yes, sir; several; in amounts varying in sums from fifty to 
one hundred and fifty dollars. 


Examination by C. F. Vancek, att’y for C. B. CLARKE: 


Ist. Did you or, to your knowledge, any one of your firm know 
or receive any notice or intimation that before or at the date of said 
assignments of any infirmity in said debts assigned, or in the 
assigned mortgage to secure the same; and, if so, state what such 
infirmity was, and state when first it was brought to your knowledge 

that the lands on which said mortgage was given was owned 
398 or claimed bv other parties than said C. S. T. Hodges? 
Answer. We had no notice of any infirmity, and did not 
have any intimation of any claim till the filing of this bill. 

2d. In what sort of funds did you pay for said debts and mort- 

gage, and when did you or your house pay the same? 


ASA HODGES ET ATI.., &¢. Bee 


Answer. We paid cash, and on the days that Humes & Poston’s 
endorsements appear on the back of said notes. 


Cross-examination : 


—. Please file a copy from your books of the ac. of C. S. T. Hodges 
and Asa Hodges on your books, and also a statement of all moneys 
paid for them or either of them; and if their accounts or either of 

them shew these two notes, please state it. 
399 Ans. The notes in controversy do not appear on our books 
in the accounts of C. 8S. T. Hodges or Asa Hodges, or in any 
account other than the proper one. Our books are subject to in- 
spection by the plaintiff's attorney or any one interested. 

Q. Were these notes actually purchased by you or your firm, or 
was the money advanced and the notes held as collateral to secure 
their account? Please copy from your books the entries as they 
appear thereon at the date of these purchases, if such you say they 
were. 

Ans. The notes were an absolute purchase and not held as collat- 
eral. I will. furnish to plaintiffs’ attorney a copy of the entire — 
relative to these notes. 

(). Please give an itemized statement of all cotton shipped to you 

for ac. of Mrs. C. 8S. T. Hodges, or Asa Hodges, or any one for 
400 ~=them, giving marks of all cottons. 
Ans. I will furnish the plaintiffs’ attorney a list, showing 
dates, marks, and number of bales received for ac. of Mrs. C. 8. T. 
Hodges. 
And further saith not. 


C. B. CLARKE. 


Oath waived. 


HUMES & POSTON. 


Endorsed: No. 376. Equity. Circuit court of the United States, 
western district of Tennessee. Anna FE. Cameron et al., vs. Asa 
Hodges ef al. Deposition of C. B. Clarke for defendants. Filed 
June 11th, 1883. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 
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ANNA E. CAMERON ET AL., &C., VS. 


ing Season 1881-’82. 


MerEMPHIS, TENN., 


Marks and Proceeds of Cotton Received for Ac. A. Hodges Dur- 


aa 


Bought of Geo. Arnold & Co., grocers, cotton factors, and commission 
merchants and dealers in bagging and ties, sugar, coffee, tea, 
molasses, syrup, flour, meal, corn, beef, pork, bacon, lard, canned 
goods, tobacco, and cigars, No. 272 Front street. 


Date ree’d. 


a oe ae tae 


1881. 
Nov. 17 
Dec. 23 


SS 


Dec. 19th, 1881. N P, 4 be 
as a,100 ~ 23 


May 1. 


Marks. 


No. bales. 


TE ik actinnalsesc sccusiaaplive ediliets Sedbiaiiaiinceatariasai aaa 2 
. [ee aintianhodicunntatiewi cnilaialaenisidiitein l 
A Na a DN ee ie 9 
SEM oO RY ME SM OME ORL Te Se ts. Ee ele on ” 
7 
ns Ah aici chee he silane 173 32 
Se RE | RNY A EN CE YO 42 
Falck cis leh tcl iis 26 58 
IF social Uillieincilaieiibietes’: dentodapedihabiiiiie laiitiincens 290 32 


A true copy from the books on file in our office. 
GEOR. ARNOLD & CO., 


Per STAFFORD. 
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406 Marks and N. P. Cotton Reed for Ac. A. Hodges, Season 1880 
& 1881. 


—, 18—. 


Bought of Geo. Arnold & Co., grocers, cotton factors, and commission 
merchants, bagging and ties, sugar, coffee, tea, molasses, syrup, 
flour, meal, corn, beef, pork, bacon, lard, canned goods, tobacco, 
and cigars, No. 272 Front street. 


MempuHuis, TENN., 


en — nore mbar ed 


Date rec'd. | Marks. No. bales. 
1880. | | 
Oe?" 201 (9) cocci Deneuneecer nentires Gcaninecre wnCalilOnE | 3 
© t EET cnpcucoisnisdaphtapasidieeadanadanee al 2 
LET marae euintlieh iientetiantiiindpem niga: mandi 2 
| EAR cies eemeliceaiiiiiieneced ineemeape odin 1 
BO | Bae Se kmteridindttenndinencdigennuitineiinn l 
4 © | Fe wii debedtiann naan 1 
. © ie iencetinietiaeivnie siitieneliintcindtthaliiiia ] 
1881. 
Feb’y 3 " | bE wittn tiie | 2 
x “ OD seanwithiuiind-ogekean | 2 
CRE sentiaaaa isin ab win ee | 3 
“ ©. Biaadipiniaiaen 1acasidianagdiointa teitaeeatcapegataanh | ] 
M’ch 23 ©... SM Riaiknipiaiias Wbiadiind tiie Denia aia | 10 
Ap’ ] mr 7 adie. entetaiaeiaams iin ieilas Adal atscincegteneiitet tills aba tail | 3 
32 
Be. FB, FPO. © rcs nabndie eadinialle temps omniabipiiia 1,084 41 
Re oe I De Baal eels Veen ta del lddiaenien as Seven 72 69 
32 


A true copy from the books on file in our office. 
GEO. ARNOLD & CO., 
Per STAFFORD. 
407  D.T. Porter, G. W. McRae, cotton factors & wholesale grocers. 
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: MEMPHIS, TENN., —, 188-. 
pee APE !)6UM tS OR a eee sesaoncituitesaliial 42 16 
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o¢ < o . at Yate Se eras ee 28 95 


Ac. C. 8. T. Hodges. 
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409 Endorsed: 376 equity. Circuit courtof the United States, 
western district of Tennessee. Anna E. Cameron et al. v. Asa 


Hodges et al. Schedule “A” referred to in answer to X interrogatory 
31, Hodge’s deposition, and last X interrogatory to Clarke’s deposi- 
tion. Filed February 1, 1884. Bell W. Etheridge, clerk. W. B. 
Weisiger, D. C. 


410 In Cireuit Court of U. S. for the Western District of 
Tennessee, at Memphis, Tenn. - 


Anna E. CAMERON et al. vs. ASA Hopaess et al. 


Mempuis, TENN., Sept. 6th, 1883. 
To Asa Hodgesor Weatherford & Estes, his attorneys: 


Take notice that we have filed this day interrogatories upon which 
to take the deposition of Mrs. Mary J. Phillips, at Lynchburg, Va., 
under rule 67 of practice of equity courts of the United States, 
and you can cross-interrogate by interrogatories within the time pre- 


scribed by law if you so desire. 
HUMES & POSTON, 
Sol’s for Anna E. Cameron & Others, Compl'ts. 


Endorsed: No. 376. Equity. United States circuit court at Mem- 
phis, Tenn. Anna A. Cameron and others vs. Asa Hodges 
411 et al. Notice to defendants of filing.of interrogatories for 
Mary J. Phillips under rule 67 equity practice in U. S. 
courts. Filed Sept. 6th, 1883. Bell W. Etheridge, clerk. W. B. 
Weisiger, D.C. At Memphis, Tenn., Sept. 7, 1883, I served certified 
copy of within notice on L. H. Estes, Jr., Esq., of the firm of 
Weatherford & Estis. M. T. Williamson, U.S. marshal, by W. H. 
Neal, deputy. Returned and filed Sept. 7,1883. Bell W. Etheridge, 
clerk. W. B. Weisiger, D.C. 


412 In the U.S. Circuit Court at Memphis, Tennessee. 


A. E. CAMERON et al. vs. ASA Hopaes e¢ al. 


The deposition of Robert L. Monroe, taken August 7th, 1883, at the 
office of the clerk of the circuit court, at Augusta, Arkansas, pur- 
suant to notice, there being present W. K. Poston, attorney for 
plaintiff, and the defendant, Asa Hodges, and his attorney, W. G. 
Weatherford. 


The said witness, being first duly sworn, deposed as follows: 


Q. 1. State name, age, and plage of residence. 

A. R. L. Monroe; 24 years of age, and residence Woodruff county, 
Arkansas. 

Q. 2. Are you acquainted with Asa Hodges, his wife, C. S. T. 
Hodges, and were you acquainted with Fleming H. Price in his 
lifetime; if so, when and where did you know them? 
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A. Il am acquainted with the parties mentioned; I knew them at 
their homes in Crittenden county, Ark. 

Q. 3. State what, if anything, you know as to Fleming H. Price 

owning or acquiring title from Asa Hodges and his wife to 
413 _—_ the plantation in Crittenden county, Arkansas, known as the 
Arnold place; state all that you know about it. 

A. Know nothing more than I was asked to sign a deed, as a wit- 
ness, drawn up by Judge Peters, from Asa Hodges to Fleming H. 
Price. Judge Hodges said at the time that it was a deed from him 
and his wife to Fleming H. Price for the place he, Price, levied on. 
After signing the deed as a witness I handed it back to Judge 
Hodges and he handed it to Fleming H. Price. This occurred at 
the gin near Judge Hodges’ residence, in Crittenden county, Arkan- 
sas; it occurred some time in the month of January, 1880; I know 
this, for I was on the place from the 5th of January, 1880, until 
some time in March. 

Q. 4. Whose names were signed to the deed at the time you were 
called to witness it? 

A. As well as I can remember, the names of Asa Hodges and wife 
were signed to the deed. 

Q. 5. What were you doing on the place at the time this 

occurred ? 
414 A. I was employed by Judge Hodges to generally superin- 
tend the hands and keep up the business of the plantation. 

Q. 6. How long had you known these parties before witnessing 
the deed ? . 

A. I only knew them about two or three months before that time. 

Q. 7. State in whose possession you last saw the deed you had 
witnessed. 

A. In the possession of Fleming H. Price. 

Q. 8. State what, if anything, was said by Judge Hodges at that 
time in reference to the terms of the sale or the payment of the pur- 
chase-money. 

A. At the time I signed the deed there was nothing said in refer- 
ence to payments. 

Q. 9. State what, if anything was said then or at any time, either 
before or afterwards, by Judge Hodges in regard to Fleming H. Price 
having paid or paying the purchase-money for the place he was 
living on. , 
A. There was nothing said as to his having paid or paying, 
415 but in conversation with Judge Hodges he said that he, Price, 

would probably pay for the place that year. 

Q. 10. What year did he refer to? 

A. I suppose he meant the year 1880. 

Q. 11. Was anything said by Judge Hodges in reference to said 
Price having paid part or nearly all of the consideration for said 
purchase ? 

A. Nothing direct, but I inferred from the conversation with 
Judge Hodges that he had paid a part. 

Q. 12. State how said Price was to pay for said plantation ; out of 
what means or resources ? 
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A. I know nothing in regard to how the payments were to be 
made. 

Q. 13. Did you ever hear they say then or at any other time, be- 
fore or afterwards, out of what means or resources said Price was 
paying or to pay said consideration ? 

A. I do not remember to have ever heard them say anything in 

regard to it? 
416 Q. 14. By what name was the place on which Fleming H. 
Price at that time lived called or known? 

A. I have heard people call it the Arnold place, and the negroes 
on the place cailed it the Price place. I understood it to be Price’s 
place ; it was a different place from the one on which Hodges and 
wife lived. 

Q. 15. State, if you know, what crops were raised by Fleming H. 
Price on the Arnold place the year 1879. If cotton, when was it 
ginned; how much of it was there, and what became of it? 

A. I knew that he raised some cotton, because I ginned it, the 
latter part of his crop, at Judge Hodges’ gin. I do not recollect how 
much there was of it. As well as I could understand, it was shipped 
to Clark & Johnson, Memphis, Tenn. I think Judge Hodges shipped 
it. It was all marked [P]. I was instructed by Judge Hodges to 

mark all the cotton from Price’s with that mark, and did so. 
417 The cotton that belonged to Judge Hodges and Mrs. Hodges 
was marked C.S8. T. H. 

Q. 16. Are you able to state approximately how many bales you 
received from Price’s place? 3 

A. I could not state exactly, but suppose between fifty and sev- 
enty-five bales. 

Q. 17. Do you know hamy or about how many acres of land were 
cultivated in cotton on Price’s place in the year 1879? 

A. I could not state how many. 

Q. 18. Can you state what kind of a farmer Fleming H. Price was— 
thrifty, energetic, or otherwise? 

A. I always regarded him as a good. farmer. 

Q. 19. After getting Judge Hodges’:employment in the spring of 
1880 did you remain in Crittenden county ; if so, how long ? 

A. I did; about one week. 

Q. 20. What part or agency was taken by Judge Hodges in man- 
aging and superintending the crops and business of his wife while 

you were living there? 
418 A. He exercised his own judgment about the entire man- 
agement and did manage it altogether. 


Defendants’ counsel made exception to all the above and every 
art of it for irrelevancy, incompetency, because it is leading, and 
ecause the acts of Judge Hodges could not bind his wife.. 


Cross-examination: 


Q. How many places did Judge Hodges or his wife control at 
that time ? 
A. I understood that they controlled the home place and the 
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Peters place; the Peters place was about three miles northeast of the 
home place,as well as Iremember. I donot know whether it joined 
the Price place or not. 

Q. Did not Price own or had he not owned the Peters place? 

A. I do not know that he did. J understood that it belonged to 
Mrs. Hodges. 

Q. Did you read the deed referred to above or hear it read ? 

A. I did not. 

419 Q. Whose signature did you witness and who else wit- 
nessed it? 

A. No one witnessed it. I witnessed the signatures of Hodges 
and wife. 

Q. Did you see either of them sign it ? 

A. I did not. 

(. What were you doing when you stopped to sign it ? 

A. I was having some hands moving some cotton seed. 
Q. How far were you from the dwelling-house when you signed it? 
A. I was about one hundred and fifty yards. 
Q. What time of day was it? 
A. As well as I can remember, it was in the morning about 10 
o'clock. 

©. Where did you lodge and take your meals at that time? 

A. At the residence of Judge Hodges. 
Q. Who brought ink and pen and where from for you to sign? 

A. Judge Hodges brought it from the house. 

(). What was Price doing at the time ? 

A. He was just standing round doing nothing. 

420 Q. What did he say when the deed was handed him ? 

A. The machinery was running and I could not hear 
what was said; he and Judge Hodges had a short talk and then 
walked off. 

Q. Then it was a matter you paid very little attention to? 

A. Yes, sir. 

Q. Did you leave Judge Hodges of your own free will or did he 
discharge you? 

A. It would be hard to answer; we differed as to amount of 
salary. 

Q. To whom did you give the information regarding the wit- 
nessing of the deed ? 

A. To a Mr. Seal, who was then living with Judge Hodges; it was 
about the last of August, 1882. 

Q. Did you ever talk to Maj. Crittenden, of Crittenden county, in 
reference to the matter? 

A. Yes; we had a conversation at Little Rock about it. 

Q. Did you not tell him there that you would be the best witness 
Hodges could get? 

A. No, sir; I did not. 

421 Q. Did you not also tell him that the heirs of Price had no 
right to the Arnold place ? 
A. I did not. 
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Q. Did younot also tell him that Price had told you that he had 
refused a deed to the place and did nol want it? 
A. I never told him anything of the kind. 


Re-examination ° 


Q. Are you a white man or a colored man? 

A. Iam a white man. 

Q. Of what kin or relationship are you to Asa Hodges, his wife, 
. 8. T. Hodges; Fleming H. Price, or his heirs? 

A. None whatever. 

Q. What, if any, interest have you in this lawsuit? 

A. None at all. 


And further this .deponent sayeth not. 


_ 


R. L. MONROE. 
STATE OF ARKANSAS, ne 
County of Woodruff, { ~~’ 


I, Alex. W. Jones, clerk of the circuit court of Woodruff 


422 county, Arkansas, do hereby certify that the foregoing depo- 
sition of R. L. Monroe was taken before me, at my office, in 
Augusta, Arkansas; that said witness, before deposing, was duly 
sworn by me to depose the truth, the whole truth, and nothing but 
the truth; that I wrote the entire deposition, both questions and 
answers; that I am not interested in any way in the said suit, nor 
of kin or counsel to either party, and that the said deposition was 
not altered after being taken, nor out of my possession until it was 
deposited by me, postage prepaid, in in the post office at Augusta, 
Ark., addressed to the clerk of the United States court, Memphis, 
Tennessee. 
In testimony whereof I hereunto set my hand and affix the seal 
of said court, at my office, this 7th day of September, 1883. 


[L. s.] ALEX. W. JONES, 
Clerk of Circuit Court. 
425 Endorsed: No. 376. Eq. Circuit court of the United 


States, western district of Tennessee. Anna E. Cameron et al. 
vs. Asa Hodges et al. Deposition of Ro. L. Monroe. Filed Sept. 
10th, 1883. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 


424 Deposition of Jas. B. Cartright, Taken by Consent. 
U.S. Court, Memphis, Tenn. 
Anna E. CAMERON ef al. vs. ASA Hopces et al. 


1. Where do you live, and how, if at all, are you related to defend- 
ant, Asa Hodges? 

Ans. I live in Shelby county, Tennessee, and am married to his 
niece. 

2. er you know Fleming H. Price in life; if so, for how long a 
time 


> 
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Ans. I knew him for about four years. 

3. Were you often with him at his home in Crittenden county, 
Arkansas? 

Ans. I was from time to time; spent several nights there. 

4. Did you during those times hear him speak of the ownership 
of the property where he lived or how he was attending to it? If 
so, please state what he said. 

Ans. I never heard him say positively who the land be- 

425 longed to, but he spoke of everything as belonging to Judge 

Hodges and being controlled by him, and as if he was doing 
business for him. 

5. Did he claim to own any property then; if so, what? 

Ans. He claimed to own a horse, the only thing that I heard his 
speak of as his own. 

6. Were you present during his late illness or at his death? 

Ans. I was there in the evening, about 5 o’clock, before he died ; 
staid about an hour; left and went to my place; returned at 93 or 
10 at night; spent the night; returned to my place about daylight, 
and came back about 9 a. m., and he was then dead. 

7. Did you see defendant, Hodges, there while vou were present ? 

Ans. He was there a few minutes after Price died, and left. 

8. Did he take away anything when he went? 

Ans. Not that I know of. 
426 9. While there did you hear anything said of Price’s hav- 
ing made a will or see or hear anything of one? 

Ans. Not while I was there. 

10. Did you know Mrs. Cameron, one of complainants in this 
suit; if so, did you see her soon after Price died, and where? 

Ans. I had met her, and saw her at my mother-in-law’s a short 
time afterward—a week, I suppose; that was in Shelby county. 

11. Did she speak of having talked with defendant, Hodges, about 
the Arnold place at that time? 

Ans. She did. 

12. Did she state whether he said anything about letting her have 
the place ; if so, why did she not take it? 

Ans. She did, and said that he had proposed to let her have it if 

she would pay a debt of $15,000 or $2,000 that was due upon 
427 it, and she and her husband said that they could not raise 

that amount of money, and that was the reason why they did 
not take it. 

13. Her husband was present at this interview, was he not? 

Ans. Yes, sir. 


Cross-examination: 


X Q. 1. How far did you live from Price? 

Ans. I lived in Shelby county, but had a place in Crittenden 
county, and was there frequently to collect rents and look after the 
place. 

X Q. 2. Was or not Price living on the Arnold place, keeping 
house, at date of his death ? 
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Ans. He was. 

X Q. 3. Were you not at the house about 9 o’clock p. m. the night 
of his death ? 

Ans. I was. 

X Q. 4. Did he not send for the ac. of Murray and O K it in 
your presence? | 

Ans. He never sent while I was there, but Murray came while I 

was there with his ac. 
428 X Q. 5. What was. said about that ac. while you were 
there? 

Ans. It was presented and settled, but what I understood was the 
matter was satisfactorily settled; I don’t know how. 

X Q. 6. Now, Mr. Cartright, did not Price say to Murray that that 
ac. would be paid by his sister and that it was all he owed in the 
world ? 

Ans. No, sir; I did not hear that. I won’t say that it did not oecur 
or that it did, as I was not in the room all the time. 

X Q. 7. When did the conversation as to Price’s property or for 
whom he was acting take place—in 1876, 1877, 1878, 1879, or 1880? 

Ans. He spoke several times about it, but never said, particularly 
who the property belonged to, but spoke of it as Judge Hodges con- 
trolling everything; the first time I was over there was in 1879. 

X Q. 8. How long had Price been living there, keeping house? 

Ans. Ever since I first went there. 
429 X Q. 9. Was or not the place well stocked with horses, 
mules, and farming implements? 

Ans. There was a good many mules, and I-:don’t know about the 
farming implement-, but saw as many as 2 wagons and probably 
more. 

X Q. 10. What sort of a crop had he the year of his death ? 

Ans. He had a very good crop. I heard him say that. 

X Q. 11. When was the conversation you have detailed as having 
occurred take place and — was present beside yourself? 

Ans. At Mrs. E. K. Townsend’s, near Bray station; there was no 
one present all the time; they were going in and out all the time; 
my uncle-in-law, my wife, sister-in-law, and W. H. Moore, of the 
Bluff City Ins. Co., of Memphis. 

X Q. 12. Did not Mr. Cameron in that interview say that Price 
owed the Hodges nothing, and that they refused the proposition of 

Hodges, or words to that effect ? 
430 Ans. I don’t remember that they did or did not. Mr. Cam- 
eron said Judge Hodges knew he could not raise the money 
to pay it. 

X Q. 13. Did they — anything to you about any other interviews 
between Hodges and wife and themselves? 

Ans. They talked so much about it while they were there that I 
could — tell all they did say about it. 

X Q. 14. How did Price come to talk about the property or its 
ownership ? 

Ans. He never talked about the ownership of it; he just talked 
about the management of it, and talked as if his uncle Asa con- 
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trolled everything. As to his talking about the ownership of the 
property with me we never did such a thing. 

X Q. 15. Do you or not know the general character of Asa Hodges 
amongst his neighborhood in which he lives for integrity and 

veracity ? 
431 Ans. He is like everybody else. He has parties who live 
near him who think he is honest and many others who think 
he is dishonest, and as a neighbor he stood well with every one; 
this is what I have heard people say. This is all I can say about 
his general character. 

X Q. 16. Do you know Mr. W. D. Hardin, formerly sheriff of 
Crittenden county ? 

Ans. I know him when I see him. 

X Q. 17. Do you know his general character for truth and veracity 
amongst his neighbors and acquaintances ? 

Ans. I know very little about Mr. Hardin in any way. I don’t 
know how he stands in Crittenden county. He is just like Judge 
Hodges ; some say he is good and some bad, and | know nothing of 
him) personally ; never had any dealings with him. 


Re-examined: 


1. Who is present at the taking of this deposition ? 
432 Ans. Mr. Poston and Mr. Weatherford. 
2. In referring to the character of Mr. Hodges and Mr. 
Hardin do you mean that some regard them as sharp, shrewd men, 
who deal skilfully, or how much does your deposition imply ? 
Ans. Some regard them as good men and some bad. 
J. B. CARTWRIGHT. 
Oath waived. 
HUMES & POSTON, Sol’s. 
Endorsed: No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron et al. vs. Asa Hodges et al. 
Deposition of J. B. Cartwright. Filed Oct. 5, 1883. Bell W. Ether- 
idge, clerk. W. B. Weisiger, D. C. 


433! Answer of W. Y. C. Humes and D. fH. Poston, Trustees. 


ANNA E. CAMERON ef al. vs. ASA Hopues ef al. 


These defendants, saving and reserving, &c., &c., say that as trus- 
tees they have no knowledge of the deed to Price or of the existence 
or destruction of the will referred to in the bill and cannot admit 
their truth; that in accepting the trust deed from Mrs. C. 8. T. 
Hodges and her husband they had no reason to doubt that she 
owned the property therein conveyed, and that the indebtedness 
therein seemed and the trust deed were bona fide and they accepted 
and acted accordingly. 

That afterward the first note was paid and their codefendant, 
C. B. Clark, with a view to the purchase of the remaining two be- 

18—208 
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fore their maturity, approached defendant Poston and en- 
. 434 quired if the notes were due and the trust deed valid and 
binding, and was answered by him in the affirmative, and 
that the investment was a safe one, upon which he made the pur- 
chase of said notes, and they assigned them to him and endorsed 
the fact upon the trust deed. They knew him, therefore, to be a 
holder for value, and if said notes or either of them have been paid 
they, as such trustees, have not been notified of the fact. They, as 
such trustees, have no authority to release any security for said 
notes and object to any order by which their discretion as such may 
be interfered with. 

Without admitting any matter that is material in this cause and 
having answered as fully as they deem it material that they should, 
they pray to be hence dismissed with costs. 

WEATHERFORD & ESTES, 
For Def’ ts. 


435 Endorsed: No. 376. Circuit court of the United States, 
western district of Tennessee. A. Kk. Cameron et al. vs. Asa 
Hodges et al. Answer of Humes & Poston, trustees. Filed Oct. 5, 
1883. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 


436 In Cireuit Court of the United States for the Western District 
of ‘Tennessee, at Memphis. 


ANNA E. CAMERON et al. vs. ASA Hopass ef all. 


Interrogatories and cross-interrogatories to be propounded to Mrs. 
Marv J. Phillips, witness for complainants in the above-entitled 
cause, whose deposition it is agreed may be taken by or before 
any judge or clerk of a court of record, notary public, or U. S. com- 
missioner, all formalities being waived and only exceptions for 
competency and relevancy being reserved. 

HUMES & POSTON, 
Sol’s for Complainants. 
WEATHERFORD & ESTES, 


Sol’s for Defendants. 


Answers of M. J. Phillips to interrogatories propounded by Cam- 
eron and wife and cross-interrogatories by defendant, Asa 


Hodges. 


Interrogatory Ist by Humes & Poston, for complainants. Please 
state your age, residence, and occupation and your relationship to 
the complainants, J. D. Cameron and wife, and the defendant, 
437 Asa Hodges, and how long you have known them and each 
of them. 
Answer to Ist int. Cameron’s wife is my niece; defendant my 
brother; have known Cameron for twenty years. , 
Interrogatory 2d by same. Where were you residing during the 
months of November and October, 1880? binge 
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Ans. 2 in. Price was my nephew, and knew him well. 

Interrogatory 3d by same. Did you or not ever know one F. H. 
Price, who resided in 1880 in Crittenden Co., Ark.; if yea, what rela- 
tionship, if any, existed between you and him and Cameron and 
wife and Asa Hodges and him? 

(Ans. to int. 3 left out.) 

Interrogatory 4th by same. Is or not said F. H. Price dead; if 

yea, when and where did he die ? 
438 Answer 4th interrogatory. He died in Crittenden county, 
Arkansas. 

Int. Sth. Do you or not remember from whom you got the news of 
said I. H. Price’s death, who communicated it to you, and how long 
after it occurred ? 

Aus. 5th int. I think Mrs. C. Hodges communicated his death to 
me the same day he died or early the next morning. 

Int. 6th. How long after his death was it that Mr. and Mrs. Cam- 
eron reached Memphis, and did you or not see them upon their 
arrival ? 

Ans. to 6th int. The day after Price died they reached Memphis 
and came to my house. 

Int. 7th. State, if you know, how they got the news of his death, 
by whom communicated, and by what means and how you know the 
facts ? 

Ans. 7th. They got the news by telegram, so they informed me. 

Int. 8th. If you should say in answer to the above that tne news 

was communicated by telegram please state when it was 
439 written, when sent, and giving the hour of the day of the 

writing of the dispatch, and of its being sent, and by whom, 
and how you know the facts. 

Ans. 8th. Sent by Mrs. Hodges; don’t recollect the day or hour; 
don’t know who wrote it; Mrs. Hodges told me she wrote it. 

Int. 9th. Is it or not the fact that Mrs. C.S. T. Hodges told you 
the dispatch was received one day at 4 p. m. and that she only sent 
it the next day at 10 o'clock the same.morning that F. H. Price 
died; if not, state exactly what she did say, and state any reasons, 
if any, she gave for not having sent it earlier. 

Ans. 9. She told me it was sent too late for her to send it the day 
she got it and sent it the next morning. 

Int. 10. Upon the arrival of Cameron and wife at your house, if 

you should say they came there, did they remain there that 
440 night or go elsewhere; if yea, where and by whose direc- 
tion, Jf any ” 

Ans. 10. They first came to my house and then went up to Mrs. 
Hodges’, and soon after returned and staid all night with me. 

Int. 11. Do you know of any arrangements having been made to 
bury F. H. Price in Elmwood cemetery, at Memphis, and did or not 
defendant Hodges or his wife ever say to.you that the body would 
be interred at Elmwood cemetery ; if yea, which one so told you? 

Ans. 11. There was no arrangement made to bury F. H. Price. 
Mr. Cameron and wife talked about it, and we did not feel it neces- 
sary to make any arrangement until the body came. Defendant 
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Hodges and wife never had any talk with me on the subject His 
wife may have said to me Mr. Hodges intended to send the body 

over to Memphis to be buried in Elmwood, where Mr. Price 
441 had requested to be buried. 

Int. 12. Do you know of any arrangements having been 
made by D. Cameron and wife for such burial? If yea, state what 
was done. 

Ans. 12. Mr. Cameron and wife could do nothing until they heard 
from the corpse is what | thought. 

Int. 13. If, in answer to the above, you should state they did make 
arrangements state whether or not a burial permit was obtained 
and the ferry-boat was rented by them and others, and what other, 
persons to meet the remains. 

Ans. 13. Mr. Cameron talked about getting a permit to bring the 
body to Memphis, but I don’t remember of seeing it. 

Int. 14. What, if anything, do you know of any will having been 
made by F. H. Price? Was the matter discussed; if yea, by and 
between whom, and what was said, and what, if anything, — defend- 

ant Hodges and wife about it? 
442 Ans. 14. I know nothing-of a will of F. Price’s. There was 
a good deai said about it, but I never saw any one that saw 
the will. 

Int. 15. What, if anything, was said and by whom as to said F. 
H. Price’s desire that his sister, Mrs. Cameron, should be sent for, 
and that she should have his papers and effects, &c.? State all that 
was said by Asa Hodges or any one in their or either of their pres- 
ence. 

Ans. 15. I heard nothing said by defendant, Mr. Hodges, nor by 
Mrs. Hodges to me on the subject. 

Int. 16. Did you or not ever have or hear any conversation with 
Mrs. C.S. T. Hodges in reference to F. H. Price’s ownership of the 
“Arnold place,” farming implements, stock, &c., thereon? If yea, 

state what was said and when the conversation occurred ; 
443 how long before or after his death, and who it was who made 
the statements. 

Ans. 16. I never heard the defendant say anything about Mr. 
Price owning the Arnold place. His wife said when the balance 
of the St. Jolin debt was paid by Fleming she intended to make a 
deed to the Arnold place. This was said several times before his 
death ; had no conversation with her about it after his death. 

Int. 17. Did you or not ever hear or know of F. H. Price having 
made a written will? If yea, state all you know about it and who 
wrote or is reported to have written it and what became of it. 

Ans.17. I know nothing about the matter; never saw any one that 
saw the will, and could tell nothing about it. 

Int. 18. Was or not F. H. Price living on the Arnold place, culti- 
vating it, at date of his death and did he or not claim to own it with 

all the stock, wagons, &c., thereon ? 
444 Ans. 18. He was living on the Arnold place, but how their 
matters stood I do not know; I never heard either say. 
Int. 19. If you — of any other matter- of interest to the cause of 
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complainants state them as fully as if thereunto specifically inter- 
rogated. | 

Ans. 19. I know nothing about the matter; could tell nothing 
more than I have said. 

Int. 20. Do you or not know Wm. Hardin, of Crittenden Co., Ar- 
kansas, who was formerly sheriff of that county and who is the ad- 
ministrator of the estate of F. H. Price, deceased; if yea, for what 
length of time have you known him and how intimately ? 

Ans. 20. I know Mr. Hardin; do not know of his being adminis- 
trator of F. Price’s estate; have known him several years; he was a 

good friend of Price’s, as I always thought and have heard 
445 him express himself. 

Int. 21. Do you or not know what the general reputation 
of said Hardin is amongst his neighbors and acquaintances for truth 
and integrity; if yea, is such character good or bad ? 

Ans. 21. I know nothing about Mr. Hardin’s reputation among 
his neighbors; never heard any one in Arkansas express themselves 
about him. 

Int. 22. From your knowledge of such character would you or not 
believe him on oath as a witness in a court of justice? 

Ans. 22. From my business transactions with Mr. Hardin I would 
be compelled to believe him on oath. 

HUMES & POSTON, 


For Anna E. Cameron et al. 


Cross-examination of Mrs. Mary J. Paiturps, all exceptions 
reserved for incompetency, irrelevancy, and hearsay, &c. : 


446 Ist X Int. If you state that defendant Hodges or his wife 

told you that the remains of Mr. Price were to have been 
buried in Elmwood please state, also, the reasons given why it was 
not done. 

Answer to Ist cross-int. Defendant and wife told me Price wouid 
be buried in Elmwood, and the reason it was not done — there was 
no permit sent with the coffin, and that was my understanding by 
all parties. 

2X Int. If you say that complainant Cameron made arrange- 
ments for the burial please state just what he did. . Where were the 
burial services to take place, what minister did he engage, did you 
see the burial permit, did he get a permit or only say that he would 
have done so if he had known that it was required ? 

Ans. to 2 — 3 cross. I have answered the facts in my chief ex- 

amination. , 
447 3 X Int. If you have not stated in your examination-in- 

chief what part of your testimony is based upon your own 
knowledge please do so now; if any is hearsay give the part told by 
each party separately, and state all that that party said on the sub- 
ject. 

Answer to 2 — 3 cross. 

4 X Int. If you say you ever heard Mrs. Hodges speak of Price 
owning the “Arnold place” state whether it was not coupled with 
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the wish that he could take it and pay off the St. John’s mortgage 
upon it. What did she say regarding the payment for the place? 

(Ans. to 4th X int. omitted.) 

5 X Int. What was Price’s pecuniary condition for some years 
prior to his death? Was he not heavily involved, and did he — 
go into bankruptcy? Just before he did so did you not have a large 
suit against him, and sell valuable real estate; if so, who purchased 

and who paid for it? 
448 Ans. 5 X Int. It was my understand- that F. Price took the 
bankrup- law not a grate while before his death. I had a 
judgment against him and had part of his real estate sold to pay off 
the judgment. Mrs. Hodges bough- it and paid. 

6 X Int. Was he provident and saving of his means, or liberal, 
generous, and reckless with them? What were his habits the two 
or three years before his death—sober, steady, and businesslike, or 
wes he given to dissipation ” 

(No answer to 6 X int.) 

‘7 X Int. What source of income had he after he became a bank- 
rupt, and in what way was he better able to pay for a plantation 
then than prior thereto ? 

(No answer to 7 X int.) 

8 X Int. Did not Mrs. Cameron submit to you the letter she wrote 
to defendant Hodges, at Marion, a few days after Price’s death, in 
which the indebtedness for the Arnold place was conceded? If so, 

state all she said about it. 
449 (No answer to X int. 8.) 

9 X Int. Did not Mr. Cameron state, after he returned from 
Crittenden Co. (just after Price died), that defendant Hodges had 
refused to give an obligation for title to that place? 

Ans. 9 X Int. When Mr. Cameron and wife returned from Mrs. 
Hodges’ they told me that defend- and wife was willing that F. 
Price’s sisters should have the Arnold place if they would pay the 
ballans- of the St. John debt, but they said they could not do it. 
After Mr. Cameron returned from Arkansas he said defend- would 
not give him a bond for the place till the bal/ance of the St. John’s 
debt was paid. I said to them they ough- to pay it, as the place 
was worth $50,000, fifty thousand dollars. 

10 X Int. Some time after Price died did you not hear Mr. Cam- 

eron and wife or both say that the reason they did not get 
450 the Arnold place was that they were unable to pay off the 
mortgage due upon it ? 

(No answer to X int. 10.) 

11 X Int. Which of Mr. Hardin’s neighbors and acquaintances 
did you ever hear discuss his reputation for truth as a witness, where 
did they live,and when was it? Is your testimony based upon 
what they said or upon your personal knowledge and opinion of 
him ? 

WEATHERFORD & ESTES, 
For Defendants. 
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Ans. 11 X Int. I have answered this in my chief examination. 
M. J. PHILLIPS. 
Oct. th- 2, 1883. 


Stave OF VIRGINIA, = | 7 oy, 
City of Lynchburg, § | 


[, J. B. Nowlin, a notary public for the city aforesaid, in the State 
of Virginia, do certify that Mary J. Phillips, whose name is signed 
to the writing hereto attached, personally appeared before me and 
made oath that the same is correct, to the best of her knowledge and 


belief. 
451 Given under my hand and seal of office, at Lynchburg, 
Virginia, this the 2d day of August, 1883. 
[SEAL. | J. B. NOWLIN, WN. P. 


Endorsed: No. 376 E. Ciretit court of the United States, western 
district of Tennessee. Anna E. Cameron ef als. vs. Asa Hodges et 
als. Deposition of Mary J. Phillips. Filed Oct. 8, 1883. Bell W. 
Etheridge, clerk. W. B. Weisiger, D. C. 


452 [In the U. S. Cireuit Court, at Memphis, Tennessee. 
Anna E. Cameron and Others vs. ASA Hopaes and Others. 


The deposition of J. F. Downy, taken Sept. 25th, 1883, at law office 
of Poston & Poston, Memphis, Tennessee, pursuant to notice. 


Present: W. K. Poston, sol’r for compl’t-, and the defendant, Asa 
Hodges «& person, and also def’ts’ att’'y, W. G. Weatherford. 


And the said witness, being first duly sworn, deposes & says: 


Q: Ist. State your name, age, and place of residence. 

Ans. Joseph F. Dowdy; age, 68; residence, Memphis, Tenn. 

(). 2d. Are you acquainted with the defendant, Asa Hodges; if 
so, how long have you known him? Were you acquainted with his 
wife, Caroline 8S. T. Hodges, in her lifetime; if so, how long did you 
: know her? 

453 Ans. I have known him, Asa Hodges, about thirty years ; 
I knew his wife, Caroline S. T. Hodges, about twenty years. 

Q. 3. Did you know Fleming H. Price in his lifetime; if so, how 
long did you know him? 

Ans. I knew him intimately since the war. 

Q. 4. Do you know plaintiffs, Anna E. Cameron and her husband, 
J. D. Cameron ? 

Ans. Yes; I have a slight acquaintance with them. 

Q. 5. State what, if anything, you knew or have heard defendant, 
Asa Hodges, or his wife say in regard to Fleming H. Price having 
made a will shortly before his death. 

Ans. I heard his wife, Mrs. C. 8S. T. Hodges, say, a few days after 
the death of Fleming H. Price, that he had made a will. I had an 
office in Memphis opposite the landing place of the boat that travels 
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from Mound City to Memphis. One morning I met Mrs. Hodges on 
the street opposite my office. She asked me if I had heard 
454 of Fleming Price’s death. I replied no. She then told me 
that he had died the week before. She told me that he had 
been much troubled about his papers & getting his will made, but 
at last he got his will made & his papers: all right and died satisfied. 
She told me that his will left all his property to his sister, Mrs. 
Cameron. I remarked that he ought to have done that, as I under- 
stood that his sister had raised and taken care of him, and she said, 
“Yes.” Mrs. Hodges also told me in that conversation that Mrs. 
Cameron had been telegraphed for, but had not come. She also told 
me in that conversation that she was there waiting for the corpse to 
come over from Marion, Ark. She also told me that Fleming Price 
had expressed a wish to be burried in Tennessee & did not want to 
be burried in Ark. I also met Mrs.C. S.'T. Hodges & Mrs. Cameron 
& her husband the next morning at the same place. They said 
that they were there to meet the boat with the corpse, as 
455 it did not come the day before, and they remained there that 
morning until 12 o’clock or about that time. 

Q. 6. Do you know the place in Crittenden county known & called 
the Arnold place? 

Ans. Yes; I have been on it; they called it the Arnold place. 

Q. 7. Do you know the place on which defendant, Asa Hodges, 
& his wife lived called the Home place? 

Ans. It’s on the Military road. I have been there frequently. 

Int. 8. State what, if anything, you know in regard to defendant, 
Asa Hodges, managing the business. 

Ans. | know that hedid so. I know, also, that she instructed me 
to transact business with him as her agent. I have her letters to 
that effect. 

Q. 9. During what period of time did he so act as her agent in 
transacting her business ? 

Ans. I know he did with me for eight or ten years—up to 1875 
or 1876. I did a great deal of business with them; it was all done 

in her name. Asa Hodges transacted it principally for her. 
456 Q. 10. Do you know anything about the state of accounts 

between Asa Hodges & his wife on one side & Fleming Price 
on the other? : 

Ans. I only know what Fleming Price told me. 

Q. 11. What did he tell you, & when was it? 

Ans. About 1876, I think; he told me that his uncle, Asa Hodges, 
owed him a large amount; that he had been overseeing for him for 
ten or twelve years at $1,000.00 or $1,200.00 a year, & that he had 
never paid him. I am not certain which amount it was, but I 
think it was $1,200.00. 


Cross-examination : 


1 X. What kind of business did you do for them, and when did 


it cease? 
Ans. Generally, commission business—selling cotton, &c. I quit 


about ’76 or ’7; don’t recollect exactly. 
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2 X. Are you still in the commission business; if not, when did 
you quit? 

Ans. No, sir. I quit in 79; became diseased ; not able to attend 

to business. 
457 3 X. Were you or not the commission merchant of Flem- 
ing Price; did you sell all his cotton, & when did you quit 
as his merchant? 

Ans. I suppose I was his merchant. I sold some cotton for him ; 
don’t know whether I sold it all for him or not. I don’t know when 
I quit; just before I quit business; only sold for him one year; 
don’t recollect how much I sold for him; it was what he made on 
the Arnold place, as I understood, that year; don’t know where he 
made it. 

4 X. Did you not do a large business, as commission merchant, 
for defendant, Asa Hodges, in his own name? 

Ans. No, sir; not a large business; | did some—long ago; can’t 
tell how much; my books will show. I think I sold cotton fer him 
one or two vears; balance of the time was in her name. 

® X. Did you not take from said Hodges, in part pay of what 

he owed you, tlie notes of Fleming Price to the amount 
458 of $10,000 or $20,000? 
Ans. I held therm as collateral security ; $15,000. 

6 X. In what year was that? | 

Ans. | don’t recoilect; my memory is so bad from disease; I 
think it was in ’73 or ’75; somewhere along there. 

7 X. Did you not afterward assign the same netes to Mrs. C.5. 'T. 
Hodges in payment of money due her from you? 

Ans. No, sir; I did assign them to her, however, on certain con- 
ditions. 

8 X. Did not those notes become the property of Mrs. Hodges and 
were you not released from that amount of indebtedness to her? 

Ans. Oh, well, yes; I assigned them over to her. No, sir; I was 
not released from that amount; I did not owe her anything; I 
might have owed her a small amount; the books will show. 

9 X. Did she not bring suit upon them and obtain a decree 
459 against Price and sell the Arnold place in satisfaction of it? 
Ans. I don’t know anything about it. 

10 X. What became of those notes? 

Ans. I don’t know; why should I? 

11 X. You parted with their ownership voluntarily, did you not? 

Ans. Of course I did volantarily. I held them for what Asa 
Hodges owed me. I gave them to Mrs. Hodges on condition that 
she was to pay me $5,000; that was in suit in Little Rock,and have 
never got a cent of it yet. 

12 X. Did not Fleming Price owe you several thousand dollars 
about the same time, and did you not sue him upon it and sell his 
lands? 

Ans. Yes; he owed me several thousand dollars. Asa Hodges 
had sold him some tax lands and I accepted for Price and had to 
pay. I sued Price and Hodges, and the supreme court gave me a 
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third of the land. Asa Hodges defended it and claimed the title 
himself. 
. 460 13 X. Did Price purchase these lands while he was over- 
seeing for Hodges, or not? 
Ans. Yes; I suppose he did if it was a purchase. 
14 X. Did he cultivate the Arnold place while he was overseeing 
for Hodges ? 
Ans. I don’t know whether he did or not. 
15 X. Where did he live at the time he cultivated it? ou 
Ans. I don’t know whether he cultivated it or not, and don’t know 
where he lived at the time. 
16 X. What land did he cultivate when he shipped his cotton to 
you? 
Ans. I believe it was the Arnold place, but am not certain. 
17 X. Did not Price become a bankrupt and was he not discharged 
after the transactions you mention ? 
Ans. Well, I don’t know; I understood he did. 
18 X. Are you and defendant Hodges on friendly terms or 
not ? 
461 Ans. No, sir. 
19 X. Have you not been quite unfriendiy for some years? 
Ans. I have been with bim:; don’t know how he has been with 


me, 
Cross-examined : -~ 
Q. 1. Was the only consideration for your transferring the 
$15,000.00 notes of Fleming Price to her, her assuming to pay the 
$5,000.00 debt in suit at Little Rock ? 
Ans. No; he owed me himself. 
Q. 2. Then what other consideration was there for your transfer- 
ring these $15,000.00 of notes ? 
| Ans. Asa Hodges owed me besides that $7,000.00 or $5,000.00. 
4 There was no other consideration on her part. 
? Q. 3. Hasshe ever paid the debt of $5,000.00 in suit at Little Rock, 
i or has the debt Asa Hodges was owing you ever been paid? 
i Ans. Her obligation to pay the $5,000.00 has never been paid ; 
| part of the Asa Hodges debt has been paid. 
ad 
Re-ex.: 
1 Re-Ex. Do you not know that Asa Hodges sold the Ar- 
462  nold place to Price? 
+ Ans. I so understood. 
: 2 Re. Were not those notes for the $15,000.00 referred to above 
part of the consideration for that place? 
Ans. I understood so, but don’t know it. 
And further deponent saith not. 
J. F. DOWDY. 
Sub. & sworn to before me this Sept. 25, ’83. 
[L. Ss. ] L. W. HUMES, » ? 


U. S. Com’r. 
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endorsed: No. 376. Cireuit court of the United States, western 
district of Tennessee. Anna E. Cameron et als. v. Asa Hodges et als. 
Deposition of J. F. Dowdy. Filed October 31, 1883. Bell W. Eth- 
eridge, clerk. W. B. Weisiger, D. C. 


463 U.S. Cireuit Court, Western District of Tennessee. 
ANNA E. CAMERON ef al. vs. ASA Hopaes et al. 


interrogatories and cross-interrogatories to be propounded to R. 
H. Seals, witness for defendants, in the above-entitled cause, whose 
deposition, it is agreed, may be taken by or before any judge or clerk 
of a court of record, notary public, or U.S. commissioner, all formali- 
ties being waived and only exceptions for competency and relevancy 
being reserved. 

WEATHERFORD & ESTES, 
Sol’s for Def’d'ts. 
D. H. & W. K. POSTON, 
Sol’s for Complts. 
By defendants’ counsel : 

Int. 1. Do you — defendant, Asa Hodges, personally; if so, did you 
live with or do business for him or his wife in Crittenden county, 
Arkansas, in the year 1882”? If so, please state whether any one of 
your name did that year. 


464 ( aplion lo Deposition. 


The deposition of R. H. Seal, taken on the 3d day of December, 
1883, in the office of the clerk of the circuit court in the town of 
Marion, county of Crittenden, and State of A rkansas, to be read 
as evidence in an action between Ann E. Cameron ef al., plaintiff, 
and Asa Hodges et al., defendants, pending in the cireuit court of 
the United States for the western district of the State of Tennessee, 
on behalf of said Asa Hodges et als. in the above-entitled action. 
To the first interrogatory the said witness says and answers: 

Ans. Ist int. I know defendant, Asa Hodges. I did business on 
the Arnold place for his wife — 1882, and no one else did business 
for her that year of my name. 

Int. 2. Do you know Mr. R. L. Monroe, of Woodruff county, Ar- 
kansas; if so, had you any conversation or communication with 

him regarding the alleged delivery of a deed by defendant 

465 Hodges to Fleming H. Price, now deed, in the presence of 

suid Monroe? If you answer affirmatively, please state what 
led to the communication and what Monroe said or wrote about it. 

If you have letters from him on the subject, please attach them as 

exhibits. If not, please state what has become of them, and give 

their contents. 

Ans. 2d int. I am acquainted with R. L. Monroe, and he had 
several conversations with me in reference to a deed from said de- 
fendant and wife of the Arnold place to Fleming Price, dee’d, and 


148 ANNA E. CAMERON ET AL., &¢., VS. 


from these several conversations I was induced to write to him to learn 
what he correctly knew about the matter, and in answer I got from 
him he stated in his letter that if there was any money in it he 
would come over and give me the information. He also 
466 stated that he was the man that could prove the deed, and 
that if he knew where Mrs. Cameron was he would go to see 
her. I have lost or misplaced the letter that contained the above 
statement. I have diligently searched for it, but have not found it. 
Int. 3. From your conversations and correspondence with him 
did you understand that he knew anything of Price’s having a deed 
to the Arnold place or of his alleged ownership of it or not? 


Cross-examination for the present waived. 
Nov. 10th, 1885. 
POSTON & POSTON, 
For Compl'ts. 


Ans. int. 3. I was led to believe from the several conversations 
and by the letter of Mr. Monroe that if he could get big pay he 
knew enough to gain the land for plaintiffs, but if there was no 
money for him in the transaction~ then he did not want to testify 

or know anything. I don’t think that I was mistaken 
467. in the conclusion that I came to, for I talked to him several 
times and wrote to him to learn what he knew, and the im- 
yression he made on me was that he wanted money and he believed 
“ could get it if he could see plaintiffs. 
And further witness saith not. 


R. H. SEALE. 
STATE OF ARKANSAS, County of Crittenden : 


I, David Ferguson, clerk of the circuit court in and for said county 
and State, who took the foregoing deposition of R. H. Seale, do certify 
that, in pursuance of and in conformity to the above agreement, 
bearing date Nov. 10th, 1883, that after being duly sworn according 
to law, the said Seals deposed as shown above; that the foregoing 
deposition of said R. H. Seals was taken by me and is wholly in his 

own handwriting, and was read by and subscribed by him in 
468 my presence at the time and place and in the action men- 

tioned in the caption, the said Seals having been first sworn 
by me that the evidence he should give in the action should be the 
whole truth and nothing but the truth, and his statement reduced 
to writing in my presence. 

Witness my official signature as said clerk of circuit court, at 
Marion, Crittenden county, Ark., this December 13, A. D. 1883. 

DAVID FERGUSON, CIA, 
By D. W. LEWIS, D. C. 


Endorsed: No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron et al. vs. Asa Hodges et als. 
Deposition of R. H. Seals. Filed December 14, 1883. Bell W. 
Etheridge, clerk. W. B. Weisiger, D. C. 


ed 
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469 U.S. Court, Western District of Tennessee. 
Anna E. CAMERON ef als. vs. ASA Hopags ef als. 


[nterrogatories to be propounded toand answered by Julia Chapline 
(col’d), of Crittenden Co., Ark., whose deposition may be taken by 
A. F. Crittenden, as special commissioner, or any notary public or 
clerk of a court of record in Arkansas as evidence for defendant 
Hodges, subject only to exception for competency and relevancy. 


Db. H. & W. K. POSTON, 
Sol’s for Compl'ts. 


Caption. 
STATE OF ARKANSAS, Crittenden County : 


Anna E. CAMERON etal., Plaintiffs, 


Asa Honass et als., Defendants. 


The deposition of Julia Chapline, taken on the 12th Janury, 1884, 
at the clerk’s office in the town of Marion, in the county of Crit- 
tenden, in the State of Arkansas, to be read as evidence in 
470 an action between Anna E. Cameron eft als., plaintiffs, and 
Asa Hodges et als, defendants, pending in the circuit court 

of the United States for the western district of ‘Tennessee. 


Int. 1. Please state whether or not you were in the employ of 
Fleming H. Price when he died ; if so,in what capacity; state ‘also 
whether or not you were much with him during his last illness and 
until his burial. 


Julin Chapman’s answer- to interrogatories—answer to Ist quest: 


Ans. 1. I was employed by F. H. Price a short time before he was 
taken sick as housekeeper and cook, but I was not living with him 
at the time of his last sickness. When I heard he was sick — left 
my husband to take care of our house; I went immediately to him 
and remained by his bedside both day and night till he died ; helped 
to shroud him and attended his burial. 

Int. 2. What, if anything, did you know regarding his busi- 
471 ness matters; what, if anything, regarding the making of a 
will, and whether it was in writing or not, and whether he 

had one prior to his last illness ? 

Ans. 2d. I was familiar with all of Mr. Price’s business, as I lived 
with him three or four years before his death, and there was nothing 
that transpired about his business — domestic matters but what he 
communicated to me. I was living with him at the time the Ar- 
nold place was sold and the stock for his debts, in February, 1877. 
I think his aunt, Caroline Hodges, bought the same. He did not 
want to stay there any longer and work for wages. He would not 
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have done so if I had not told him I would stay if he would, and he 
then concluded to stay on the place for wages until he died, in No- 
vember, 1880. Mr. Price made no will at the time he took 
472 sick and died; he made several little gifts. Among them he 
requested that his brother-in-law should have his horse and 
saddle and his watch-chain, and that Jimmy Hodges, who stayed 
by him all the time of his last illness, should have his small pistol, 
and Mr. Maddox, who was present and nursed him in his last sick- 
ness, should have his large pistol, and his aunt Caroline should 
have bis watch. He tlien called me to his bed and said he had 
nothing to give me but his gold sleeve-buttons, and told me to take 
them out of his shirt and keep them. After his death I told Judge 
Hodges about it; he said that was all right. Mr. Price never hada 
written will that I ever knew of. I know Mr. Price spent his wages 
faster than he made them, and that he could have nothing to will. 
At the time he was taken sick I was with him nearly all the 
473 time, from the time the Arnold place was sold up to the time 
he was taken sick. I do not believe anything — with him 
he did not tell me. , 

Int. 3. What do you —, if anything, regarding the contents of the 
black satchel in his room during his last illness; what was said and 
what was done about it, and by whom; were any papers taken away 
by any one; by whom, and what were they ? 

Ans. od int. After Mr. Price sent for lis sister Leffy and aunt 
Caroline he told Mr. Maddox to hand him the black satchel, as it 
contained some ugly pictures in it that he did not want them to 
see, and when it was opened he took out the fancy pictures and had 

them burnt up. There were no other valuable papers in the 
474 satchel. This I personally knew myself. After Mr. Price 

died his uncle Asa came in his buggy and told Mr. Jimmy 
Hodges and myself to get up his books and the accounts of the 
hands and put them in the buggy, and not to leave them there 
without the care of some person on the place when we all left with 
the corpse. I put the papers in the trunk, and his clothes, and sent 
them out to the buggy, but the trunk was too large for the buggy. 
Mr. Jimmy Hodges and I put the papers in a pillow slip and took 
the trunk and books and the horse and sent them with the corpse. 
I don’t think Judge Hodges put his hand on a paper while he was 
there. I was familiar with every paper in the satchel and with the 
papers that Judge Hodges took away with him, and had often read 
them. Iexamined them. There were no papers except accounts 

of cotton sales, of the hands, and the accounts of Mr. Price’s 
475 bankrupt papers and some of his old accounts. There were 

no deeds of any kind for land or anything else in the lot of 
papers taken away by Judge Hodges. Judge Hodges did not seem 
to want any papers but except the books and cotton accounts of the 
hands. 

Int. 4. State anything else you may know of benefit to defendant 
Hodges in this cause. 

Ans, 4th int. Mr. Price told me just before he was taken sick that 
he had no deeds to the Arnold place and that his aunt had sent 


a 


ASA HODGES ET AL., &€¢. 151 


him — deed to the place if he would pay the St. John debt; that 
he would not take a deed and pay that debt for the place he was 
then living on; — the place at that time as her manager. 


Cross-examination : 


X Q. 1. Is Asa Hodges or his lawyer, Judge Peters, present when 
this your deposition is being taken? State all who are present. 


476 Answer- of Julia Chapman to cross-interrogatory: 


Answer to Ist cross-int. Judge Peters and Judge Hodges are not 
present or his attorney, as | am answering the questions and writ- 
ing them out myself. 

X Q. 2. Can you read or write? If you can write please write 
your own answers to these questions. 

Ans. to 2 X int. Can read’and write. I am writing out my own 
answers without any one being present. 

X Q. 3. If you pretend to say you were in F. H. Price’s employ 
was it as a cook or farm laborer ? 

Ans. to 3 X int. I have answered this question fully before. 

X Q. 4. Did not F. H. Price keep house, set a table, have a bed- 
room and furniture therein, and how far did he sleep and eat from 
the place where Judge Hodges and wife resided? 

Ans. to 4 X int. He kept house and table on the Arnold place 
and slept in his bed and eat there, about three miles, by the road, 

from Judge Hodges’ home place. 
477 5 X Int. How much stock, horses, mules, and wagons were 
there on the place at date of F. H. Price’s death? How much 
corn and cotton was raised there that year? State how much land 
was cultivated—how much in corn and how much in cotton; if you 
cultivated any part of the same please state it and the number of 
bales of cotton and how much corn you raised. 

Ans. to 5 X int. At the time Mr. Price died there was on the place 
8 mules, 2 horses, 2 wagons, 2 cows and calves, and four or five head 
of hogs. At the time Mr. Price died he told me he had shipped, for 
his aunt and the share hands, about seventy-five bales of cotton to 
Clark —Johnson, in Memphis, Tenn.; the cotton was not all gathered 
at the time of his death; neither was the corn. I judge he got from 

the crops of corn made by the hired hands and the share 
478 hands a thousand bushels; perhaps not so much after 1t was 

all gathered. I do not know anything that took place after 
Mr. Price’s death. About the cotton crops, | suppose there was in 
cultivation four hundred acres of land, perhaps, more or less. | 
judge there was about a third of the land put in corn each year he 
attended business, and balance in cotton. I did not make any 
crops. 

X Q. 6. Are you now in the employ of Asa Hodges or living on 
his property ; if so, for what length of time? 

Ans. to 6 X int. Iam not in Judge Hodges’ employ or living on 
his place. 
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X Q. 7. Did you personally examine into the contents of the black 
satchel during his, Fleming H. Price’s, last illness; if yea, when? 
And if you pretend to state anything about papers contained therein, 
please state how you know what such papers were. Did you read 

them? Did you hear them read; if so, by whom ? 
479 Ans. to X Q.7. I did make — personal examination at the 
time of the black satchel, and examined all the papers it con- 
tained and all the papers I sent out to Judge Hodges. 

X Q. 8. Mrs. Callie Hodges, the wife of Asa Hodges, told Mr. Wm. 
Hargus that that black satchel contained F. H. Price’s valuable 
papers. Would you believe what she said as to their contents, and 
if she said they were valuable would you not believe it ? 

Ans. X Q. 8. I would believe any statement his aunt, Mrs. C. 5S. 
Hodges, would make if she knew what she was talking about, but 
I do not believe she ever saw the black satchel/ or anything it con- 
tained, as she never had any opportunity to see it up to the time of 
his death. 

X Q. 9. If they were worthless and not valuable why was it that 

Asa Hodges wanted to and did take them away with him? 
480 Ans. X Q. 9. The papers Judge Hodges took with him 

were of no use to any person except his wife and the hands 
on the place, as there were no individual papers of Mr. Price with 
them, except his bankrupt papers and some old accounts of his. 

X Q. 10. If you say the papers were taken away by Asa Hodges 
then state how you know the facts, and if you pretend to state what 
particular papers were taken then state how you know the facts. 
Did you read them or examine thei carefully; if not, how can you 
say what they were? 

Ans. X Q. 10. I have answered fully. 

X Q. 11. How long had you been in Fleming H. Price’s employ 
when he died ? 

Ans. X Q. 11. I had been in his employ about three years. 

X Q. 12. How long had he lived upon the Arnold tract of land 
und been keeping house there ? 

Ans. X Q. 12. From July, 1875, up to his death. 
481 X Q. 135. Who was present the night that F. H. Price died 
besides yourself, if you shall say you were present ? 

Ans. X Q. 13. Mr. James Hodges, Mr. Maddox, myself, Cont. 
Lenox, Perry Arnold, and several others. 

X Q. 14. How much cleared land was there on the place where 
F. H. Price died, and has or not Asa Hodges been planting or rent- 
ing out the same ever since his death ? 

Ans. X Q. 14. I suppose there are about 400 acres. Judge Hodges 
has had it cultivated on the shares since and before his death. 

X Q. 15. What is the rental value per acre of such land as Ass 
Hodges took possession of, to wit, the Arnold tract of land, for the 
years 1881, 1882, and 1883; what does such land rent for per acre ? 

Ans. X Q. 15. From three to five dollars per acre. Some land 
equally as good rents for less, some for more. 

X Q. 16. You are testifying on oath. Now, please answer 
482 what pay, or promise of pay, or other reward has Asa Hodges 
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or any agent of his promised you for your deposition in this cause. 
Are you white ¥ black ? 

Ans. X Q. 16. I am testifying under oath, and do state that Judge 
Hodges has not, nor any one for him, promised me a cent for this 
my deposition, and what I have stated are only facts. I am a 
colored woman, and I have as high regard for the truth as any one. 

X Q. 17. If you can, state the number of bales of cotton Judge A. 
Hodges has shipped from the “Arnold place” for vears 1881, 1882, 
& 1883 ; and.state, if you know, to whom shipments were made. 

D. H. & W. K. POSTON, 
Sol’s for Mrs. Cameron & Other Plaintiffs. 


Ans. X Q.17. I cannot state the number of bales since Mr. Price’s 

death, as I have no measure of knowing anything about the 

483 business on the place. I heard all the cotton has been shipped | 

to Clark, Johnson — except crop of 1883, and that has been | 

shipped to Taylor and Powell. I have these facts from the hands 
on the place. I cannot say anything more than I have. 


JULIA CHAPLIN. 


Subscribed and sworn to before me this 12th day of January, 
1884. 
DAVID FERGUSON, Clerk. 


Certificate. 
STATE OF ARKANSAS, County of Crittenden : 


[In pursuance of a written agreement attached to the interrogato- 
ries and cross-interrogatories in the case of Anna E. Cameron, plain- 
tiff, and Asa Hodges & al., defendants, now pending in the cireuit 
court of the United States in the city of Memphis, the western district 

f ‘Tennessee, which will be found the interrogatories and 
484, cross-interrogatories attached hereto, 1, David Ferguson, the | 
clerk of the circuit court of the county of Crittenden, in the 
State of Arkansas, a court of record in said county and State afore- 
said) do certify that the for egoing deposition of Julia Chaplin was 
taken before me, and was read — her aaa subscribed by her in my 
presence at the time and place and in the action mentioned: in the 
caption, the said Julia Chaplin having been first duly sworn by me 
that the evidence she should give in the action should be the truth, 
the whole truth, and nothing but the truth, and the statements 
reduced to writing by her in my presence, no party being present at 
the examination by attorney or in person. 
Given under my hand this 12th day January, 1884. 


[County Seal. ] | 
DAVID FERGUSON, Clerk. 


485 Endorsed: No. 376. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron et al. vs. Asa 
Hodges et als. Deposition Julia Chaplin. Filed January 14, 1884. 
Bell W. Etheridge, cl’k; W. B. Weisiger, D. C. 
20—208 
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486 U.S. Court, Western District of Tennessee. 
Ann E. CAMERON ef al. vs. ASA Hopnaes et als. 


Interrogatories to be propounded to and answered by James M. 
Hodges, of Presidio Co., Texas, before a notary public or U.S. com- 
mnissioner or clerk of court of record or commissioner for ‘Tennessee 
authorized to administer oaths, and to be read in evidence for defend- 
ant Hodges, subject only to exception for competency and relevancy. 

D. H. & W. K. POSTON, 
Sol’s for Compl'ts. 


Int. 1. Where did you reside, and for whom were you doing busi- 
ness at the time of the death of F leming H. Price, in C rittenden C O., 
Ark.? 


STATE OF ARKANSAS, Crittenden County : 


Anna E. Cameron et al., Plaintiffs, 
US. 


AsA Honags et als., Defendants. 


487 ‘The deposition of James M. Hodges, taken on — day of Jan- 


uary, 1884, at the clerk’s office, in the town of Marion, in. 


the county of Crittenden, in the State of Arkansas, to be used as 
evidence in an action between Anna E. Cameron et al., plaintiffs, 
and Asa Hodges et al., defendants, pending in the circuit court 
of the United States for the western district of Tennessee. 


James M. Hodges’ answer- to interrogatory and cross-interrogatory 
in the above-styled case. 


Ans Ist. Int. Was doing business for Mrs. C. 8.T. Hodges, in Crit- 
tenden cownty, Ark., and resided on her Home place. 

Int. 2. How much of your time, if any, did you spend with said 
Price during his last illness? 

Ans. 2d Int. [ was with him almost constantly, day and night. 

Int. 3. State whether or not you were frequently with him, and on 

intimate terms with him prior to his death. How long 
488 and how intimately did you know him? 

Ans. 3 Int. I was, previous to his sickness, with him nearly 
every day and often of nights. We had been intimate eight or ten 
months before his death. 

Int. 4. After the sale of the place on which he lived under decree 
of court and its purchase by Mrs. C. 8. T. Hodges had you any talk 
with said Price regarding the repurchase of the place by him or re- 
garding her wish to sell it to him? If so, please state what he said, 
how long this was prior to his death, and whether or not any change 
in the matter was made prior to his death; and, if so, in what way. 

Ans. 4 Int. I did not know anything of the sale of the Arnold 
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place in 1877, except what I heard; never heard him or Mrs. Hodges 

speak of it. He occupied the place as manager for wages when 
he died. 

489 Int. 5. During the’last illness of Price did you hear him 
say anything regarding the making of a will; if so, was it 

verbal or in writing? When was it made, if at all? And state, if 

you can, its contents, or in what the will consisted. 

Ans. 5 Int. There was no will made by Mr. Price during his last 
illness. He made several verbal requests and stated he wanted Mr. 
Cameron to have his wateh-chain and Aunt Callie his watch. His 
small pistol he wanted me to have and his large one he wanted Mr. 
Maddox to have, and if he had anything left after his debts were 
paid he wanted his sister Liff to have 2 shares and his other sisters 
the balance. 

Int. 6. Do you know whether or not he had made a will prior to 

his death? What means had you of knowing whether he 
490 did or not? Did you ever see one or hear him say that he had 
one? 

Ans. 6 Int. I don’t think he had made any will previous to his 
death. I examined all his papers and never saw nor heard of any 
will. 

Int. 7. Do you recollect a black satchel or any other satchel or 
valise in his room during his illness; did you see it opened ; did 
you or not inspect its contents? State all,if anything, you know 
about it, and what papers, if any, or valuables were taken away 
about the time he died or soon after. 

Ans. 7 Int. [ recollect the black satchel in his room. I did see it 
opened and emptied the papers out of it. ‘There were no papers of 
any value in it to him or any one else. Uncle Asa told me after 

Mr. Price’s death to get up all the books and papers, accounts 
491 of hands, &e., and not to leave them, and I then immediately 

went and got the papers and trunk and took them to the 
buggy for Uncle Asa to take home with him, and the buggy would 
not hold the trunk, and Julia and myself emptied the papers in a 
pillow slip and put them in the buggy, and we sent the trunk next 
day with the corpse to the Home place. ‘here were no papers of 
any value taken away but the trunk containing the accounts of the 
hands and accounts of the labor of the hands. Mr. Price requested 
that I should give Uncle Asa all the papers before he died. 

Cross-examination by Humes & Poston for compl’ts: 

X Q. 1. At the date of F. H. Price’s death were you or not living 

with him or upon the place where Asa Hodges and wife resided, and 
what was the nature of your employment ? 

492 Answer to Ist and 2d X Int. I have answered this in my 
first answer, and I resided in Shelby county, ‘Tennessee. 

X Q. 2. Where had you resided previous to the date of F. H. Price’s 
death, and where is your home? 


ee emma se te 


X Q. 3. Were you a common farm hand or were you book-keeper 
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or overseer, or what were your particular duties % 
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Ans. 3 X Int. I was manager on Home place and attended to 
business of every kind except practice law and medicine. 

X Q. 4. Did you know that Mr. Hodges and wife, in January, Feb- 
ruary, or March, 1880, before l°. H. Price’s death, in the presence of 
Judge Peters and Mr. Munroe, delivered to him a deed free from 
incumbrance for the Arnold place, the place upon which he subse- 
quently died? 

Ans. 4 X Int. Did not know it, and do not believe it. If Mr. 

Price had received a deed of that kind he would have told 
493 me of it,and so would AuntCallieand Uncle Asa. Mr. Price 
would have shown it to me, and I would have seen it among 
his papers while he was sick. | 

X Q. 5. Did or not a Mr. Munroe live with your uncle Asa Hodges 
during the year 1880, possibly beginning in the fall of 1879, or at 
any other time’? 

Ans. X Q. 5. Mr. Munroe might have been living with them be- 
fore I went there in the spring of 1880. | 

X Q. 6. Mrs. Cameron, one of the complainants, testifies that in 
September, 1880, Mrs. Caroline 8. T. Hodges, wife of Asa Hodges, 
told her that F. H. Price owned the Arnold place, the crop and 
stock thereon. Now, if this is true, and Mrs. Hodges made the ad- 
mission, would you or not say you were mistaken as to what F. H. 
Price owned? Would you or not believe anything that Mrs. C. S. T. 
Hodges might say on the subject? Was she or not a lady of truth 
and veracity ? 

Ans.6 X Int. Mrs. Cameron told me a great deal about 

494 Aunt Callie’s admission, but she never told me any such ad- 

mission, and if Mrs. Cameron were to state anything of the 

kind I could not believe it, as she stated the reversetome. I would 

believe anything Mrs. Hodges would say if she understood what she 
was talking about. } 

X Q. 7. If F. H. Price had told his sister, Mrs. Cameron, that he 
had bought and paid for the Arnold place, the stock, &c., and owned 
the crop thereon being raised in Sept., 1880, and had a deed there- 
for, and this was also admitted by Mrs. C. 8. T. Hodges, would you 
or not believe it to be so? If this was true and was admitted to be 
true, then are not your surmises and siatements incorrect as to F. 
H. Price’s property and effects ? 

Ans. X Q. 7. If Mr. Price had told his sister Liffie any such thing 
I would think he was intoxicated and not at himself, because his 
acts and business transactions contradicted anything of the kind 

every day of his life. ; 
495 X Q. 8. Was or not F. H. Price a man of veracity: what 
relationship were you to him; what is your age and what 
was his’ 

Ans. 8 X Q. Mr. Price was a man of truth, unless he was drink- 
ing, and then much allowance might be made for his statements. 
I was his first and second cousin. 

X Q. 9. Was or not F. H. Price a good farmer, and how long had 
he been so engaged upon the Arnold place; had he not been there 
since 1875 or 1876? 
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Ans. 9 X Q. He was regarded as a good farmer; do not know how 
long he had been on the place. : 

X Q. 10. Did not F. H. Price keep house on the Arnold place 
where he died ; if so, for what length of time had he so kept house 
there, and what was the distance from that place to the place owned 
and occupied by Asa Hodges and wife, in Crittenden Co., Ark. ? 

Ans. X Q. 10. He kept house as manager on the Arnold place for 
Aunt Callie; it adjoined the Home place; by the road, was three 

miles. 
496 X Q. 11. If you pretend to say you examined the contents 
of that black satchel or valise please state whether it was done 
in the presence of F. H. Price the night of his death; if not, when. 

Ans. 11 X Q. Before and after his death. 

X Q. 12. Did he or not call for it and separate and burn the 
worthless papers and put the valuable papers back and instruct 
them to be handed over to his sister, Mrs. Cameron, and not to Asa 
Hodges or his wife; if not, what did he say on the subject, and how 
came he to want the papers separated at all ? 

Ans. X Q. 12. He said nothing about handing any of the papers 
to his sister, but said he wanted them sent to his Uncle Asa. 

X Q. 13. Did not Asa Hodges come down and take these papers 
from IF. H. Price’s house and carry them to his house immediately 
or within a day or two after F. H. Price’s death ? 

Ans. X Q. 13. I have answered this fully. 

X Q. 14. If they were of no value why were they removed ? 
497 Ans. 14 X Q. Answered this fully. 

X Q. 15. Now, Mr. Hodges, in an interview between one 
Wm. Hargus and Mrs. C.8. T. Hodges, wife of Asa Hodges, a few 
days after the death of F. H. Price, Mrs. Hodges admitted that the 
papers brought by her husband from F. H. Price’s house were val- 
able; how can you say, therefore, that they were not? 

Ans. 15 X Q. I don’t think Mrs. Hodges told Mr. Hargus any such 
thing, as I had all the papers that came from Mr. Price’s after his 
death in my case at the Home place, and they remained there until I 
left in 1881. I don’t think Mrs. Hodges had ever seen them up to 
the time I left in 1881. 

X Q. 16. How long was F. H. Price sick in the illness in which 
he died, and how many days did you spend with him? 

Ans. X Q. 16. About ten days; was with him almost constantly 
day and night. 

17 X Q. Did F. H. Price himself separate these papers and was 
that the first time you saw them, and was or not this the last night 

of his life? 
498 Ans. 17 X Q. I saw his papers several times; he handled 
some of them himself. 

X Q. 18. How much crop was raised on the Arnold place during 
1880, the year of Price’s death; how much cotton and bow much 
corn; how much cleared land was there on the place and what was 
its rental value, and what is the rental value of farming lands on the 
place for the year- 1881, 1882, & 1883” 
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Ans. X Q. 18. Do not know; some four hundred acres cleared; 
rental value, from three to five dollars per acre. 

X Q. 18. What became of the crop raised on the place during the 
year 1880, the year F. H. Price died; where was it shipped and to 
what merchant and in what marks? 

Ans. X Q. 18. Shipped on account of C. 58. 'T. Hodges to Clark, 
Johnson & Co., Memphis. The marks of the cotton were mostly C. 

S. H., with drop letters. The letters on the cotton raised on 
499 the Arnold place were diamond, so as to keep the cotton raised 

on the different places separate. That raised on the Peters 
place were W. & H.; that raised on the Egypt place were C. 8. H. J. 
B. Every place had distinguishing marks, as many of the hands 
had the same initial letters to these names. 

19 X Q. Who is present when this deposition is being taken, and 
have you been furnished with any memoranda or data or any letter 
or other papers to refresh you as to what you are wished to testify 
to? If yea, please file same as Exhibit No. 1 to your deposition. 

Ans. X Q. 19. Lam alone and writing out my answer myself, with- 
out any one to refresh my memory. 

X Q. 20. Are you paid anything for this deposition or promised 
any compensation or reward therefor, or are to be benefitted in any 

manner by Asa Hodges for the testimony you are to give? 
500 If so, state in what way and what pay or reward you are to 
get. 

Ans. X Q. 20. Iam not paid a single cent for this deposition or 
promised a cent, and I am not to be benefitted by it that I know of. 
I did not know until I came to my father’s, Sunday, Jan. 27, 1884, 
that my deposition was wanted by Uncle Asa. 

X Q. 21. Do you or not know the complainant, Anna E. Cameron ? 
If yea, and vou are related to her, state what such relationship is. 

Ans. X Q. 21. I know her well; she is my first cousin, and by 
marriage my second cousin. 

X Q. 22. Did you not have several conversations with her in ref- 
erence to F. H. Price’s matters, and did you or not give her a written 
statement in which you stated to her that you knew F. H. Price made 

a written will, and that your uncle Asa Hodges wrote it? 
501 Ans. X Q. 22. I had a number of conversations with her 
relative to Mr. Price’s matters in 1880 and 1881. I don’t 
think I did. I have no recollection of giving her a writien state- 
ment, and don’t recollect of saying Uncle Asa wrote his will. In one 
of the conversations with her she told me that Aunt Callie and 
Uncle Asa both told her after Mr. Price’s death that she could have 
possession of the Arnold place if she would raise or pay the balance 
of St. John debt of about fifteen thousand dollars; but she said 
that she could not pay that amount, and that she did not intend to 
try to pay it, as her lawyers told her that they would gain the place 
for her, and they would take a part of the place as payment, after 
recovery, for their fees, and that it would not cost her anything 
to recover the place, and the only reason she had any confi- 
502 dence in gaining the place was because her lawyers were will- 
ing to do all the work without its costing her anything. In 
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another conversation with her relative to Mr. I’. H. Price’s affairs I 
wanted her and Mr. Cameron to give me money to go back to Texas, 
in 1881, as John Price, one of her brothers and one of the com- 
plainants, promised me that if I would come from Texas here and 
give my testimony that he would pay my way here and back to 
Texas and reward me well if they recovered the place. I told him 
and her after I got here that there was no use of it; that I did not 
know anything to benefit them, and on this John Price insisted on 
my coming and seeing his sister Liffy,— would refresh my memory 

when | got here. He gave mine money to pay my wav here, 
5038 and Mr. Cameron gave me money to go back part of the way 

to Texas (to Austin, where I was engaged at the time John 
Price came after me), but after she and the lawyers examined me 
they said what I knew would dothem no good. ‘They did not take 
iny deposition. 

X Q. 23. If you know of ‘any other fact that will aid the com- 
plainant- in their recovery of the Arnold property state same as 
fully as if thereunto specially interrogated. 

Jan’y 8, 1884. 

D. H. & W. K. POSTON, 
Sol’s for Plaintiffs. 


Ans. X Q. 23. 1 do not know anything that will benefit complain- 
ants. 


Further witness sayeth nothing. 
JAS. M. HODGES. 

STATE OF ARKANSAS, County of Crittenden : 

In pursuance of a written agreement attached to the interroga- 
tory and cross-interrogatory in the case of Anna E. Cameron et al., 

plaintiffs, and Asa Hodges et al., defendants, now pending in 
504 —ithe circuit court ofthe United States, in the city of Memphis, 
for the western district of Tennessee, which will be found in 

the interrogatories and cross-interrogatories hereto attached, I, 
David Ferguson, the clerk of the cireuit court of the county of Crit- 
tenden, in the State of Arkansas, a court of record in said county and 
State, do certify that the deposition of James M. Hodges having first 
been duly sworn by me that the evidence he should give in the 
action should be the truth, the whole truth, and nothing but the 
truth, and the statement reduced to writing by him in my presence, 
no party being attorney or in person, and the same was read by him 
and subscribed by him in my presence at the time and place and in 
the action mentioned in the caption. 

This Jan’y 29, 1884. 

DAVID FERGUSON, Clerk. 


We object to the reading of this deposition because the wit- 
505 ness bas failed to respond to and answer X interrogatories 
6th and 7th, 12th, 17th, and 18th, but has clearly failed to 
do so. 
Feb’y 7th, 1884. 
HUMES & POSTON, 
Sol’s for Compl'ts, 
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160 ANNA E. CAMERON ET AL., &C., VS. 


Endorsed: No. 376. Circuit court of the United States, western 
district of Tennessee. Anna E. Cameron et al. vs. Asa Hodges et 
als. Deposition of James M. Hodges. Filed Feb’y 1, 1884. Bell 
W. Etheridge, clerk. W. B. Weisiger, D. C. 


506 Unxitrep STATES OF AMERICA, 
— Division of the Western District of Tennessee: 


In the Circuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 

Proceedings had in said court, at a regular term thereof, begun 
and held for its November term, A. D. 1883, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 
11 day of February, A. D. 1884, in the following cause, to wit: 


ANNA E. CAMERON and Others, Plaintiffs, ) 
vs. > No. 376. 


Asa Honaces and Others, Defendants. |} 


Came the parties, both complainants and defendants, by their 
solicitors, and the application of complainants for postponement of 
the hearing at for to-day is granted, and thereupon, by consent, 
Wednesday, March 5, 1884, is fixed for hearing this cause, until 
which time further proof may be taken by either party. 


507 Agreement as to Deposition of Cameron and Wife. 
In U.S. Cireuit Court. 


ANNA E. CAMERON ef al. vs. ASA Hopaes e al. 


Sarpis, Miss., Meh. 20, 1884. 
Mess. Poston & Poston. 

GENTLEMEN: Yours of 19th inst. at hand and contents carefully 
noted. As to Mr. R. L. Monroe, [ never heard of him till you wrote 
us you were going to take his deposition ; have never heard of him 
at all except through yourselves; never saw him in my life, and 
there has never a word of communication passed between us, either 
written, spoken, or otherwise. As to any definite contract or agree- 
ment about compensation for services rendered by you, nothing of 
the sort has ever been made. The only thing that ever was said on 

the subject was at the time of our first interview with Gen. 
508 Humeson the subject. That was ata time when we were 

under the impression, made by the statement of certain parties, 
that the property had been willed to Mrs. Cameron and her three 
single daughters. Then Mrs. Cameron stated to Gen. Humes that 
she was the wife of a Methodist preacher, and that his only hope of 
compensation was in our gaining the property, and his reply in sub- 
stance was that he understood that, and would assure her that the 
fees should be moderate. After that the suit was brought in the name 


‘tes 


RON ALLA ALONE GE AGEN ELLEN CNIS 


ASA HODGES ET AL., &¢. 161 


of Mrs. Cameron, her three sisters, and a brother’s orphan children. 
At that time nothing was said as to fees, nor has there ever been a 
word on the subject. Youare right when you say “no definite agree- 

ment or contract was ever made about compensation.” I hope 
509 you will be able to bring up the case at the time specified, as 

I suppose you have all the testimony there is and as suspense 
is very unpleasant. Hoping the above answers will be satisfactory, 


I am, yours truly, 
J. D. CAMERON, 


I tully concur in the statement above as to agreement and con- 
tract for compensation, and say myself the same in regard to Mr. 
Munroe. 

A. E. CAMERON, 


I agree that the parties (Cameron and wife) wrote these letters, and 
that they will testify to this effect if their depositions are taken, and 
that the letters may be read as their depositions. 

Waiving cross-examination. 

Feb. 23, 1884. 

ASA HODGES, 
By WEATHERFORD & ESTES, Sol’s. 


Endorsed: Equity No. 376. Circuit court of the United States, 

western district of Tennessee. Anna E. Cameron et al. vs. Asa 

510 Hodges et al. Letter of Anna E. Cameron and John D. 

Cameron, and agreement that it may be read as their depo- 

sition. Filed Feb. 25, 1884. Bell W. Etheridge, cl’k. W. B. 
Weisiger, D. C. 


511 UNITED STATES OF AMERICA, 
— Division of the Western District of Tennessee : 


In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court, at a regular term thereof; begun 
and held for its November term, A. D. 1883, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 5 
day of March, A. D. 1884, in the following cause, to wit: 


Anna E. CAMERON and Others, Plaintiffs, 
v8. No. 376. 
Asa Hopass and Others, Defendants. 


In this cause came the parties this day, by their respective solic- 
itors, when the trial thereof was commenced, when, there not being 
sufficient time to conclude the same on to-day, the further considera- 
tion thereof is hereby postponed till to-morrow morning. 


21—208 


fe ouk ike sah ie “eee oe 


162 ANNA FE. CAMERON ET AL., &¢., VS. 


512 UNITED STATES OF AMERICA, 
— Jivision of the Western District of Tennessee: 


In the Cireuit Ceurt of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judi- 
cial Circuit thereof. 


Proceedings had in said court, ata regular term thereof, begun 
and held for its November term, A. D. 1883, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 
6 day of March, A. D. 1884, in the following cause, to wit: 


Anna E. CAMERON and Others, Plaintiffs, ) 
vs. > No. 376. 


Asa Honaes and Others, Defendants. } 


[In this cause came again the parties, by their respective solicitors, 
when the trial thereof was again resumed, but, there not being suffi- 
cient time to conclude the same on to-day, the further consideration 
thereof is hereby postponed till to-morrow morning. 


513 UnIteD STATES OF AMERICA, 
— Division of the Western District of Tennessee: 


In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee,in the Sixth Judicial 
Cireuit thereof. 

Proceedings had in said court, at regular term thereof, begun and 
held for its November term, A. D. 1883, at the United States court- 
house, in the city of Memphis, in said district, on, to wit, the 7 day 
of March, A. D. 1884, in the following cause, to wit :. 


ANNA E. CAMERON and Others, Plaintiffs, 
vs. No. 376. 
AsA Hopagss and Others, Defendants. 


In this cause came again the parties, by their respective solicitors, 
when the trial thereof was again resumed, but, there not being suffi- 
cient time to conclude the same on to-day, the further consideration 
thereof is hereby postponed till to-morrow morning at ten o’clock. 


514 UnrirTep STATES OF AMERICA, 
— Division of the Western District of Tennessee : 


In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its November term, A. D. 1883, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 
8 day of March, A. D. 1884, in the following cause, to wit: 


ASA HODGES ET AL., &¢. 165 


ANNA E. CAMERON and Others, Plaintiffs, | 
vs, . No. 376 
Asa HopcGes and Others, Defendants. 


This cause coming on to be heard,and on application of com- 
plainants and for satisfactory cause shown to the court, it is ordered 
that complainants have leave to amend their bill herein by adding 
thereto the following allegations, to wit: “ Complainants, on informa- 
tion and belief, allege that if the paper writing executed by said Asa 

Hodges and wife,C. 8. T. Hodges,and by them delivered tosaid 
515 Fleming H. Priceas and fora conveyance by them to him of the 


said plantation called the ‘Arnold place’ was not sufficient in 


substance and formalities of execution to constitutea deed which would 
operate to convey to him the legal title to said property, yet It was 
a sufficient paper writing, under the law and statute of frauds, to 
authorize a court of equity to require them to execute and deliver a 
proper deed, duly executed and acknowledged, and they therefore 
pray, if it should turn out that the said paper writing was not such 
a deed, then that the court treat and establish it as proper and suf- 
ficient paper writing, and enforce it accordingly by the proper de- 
cree. 
And thereupon, by consent of all the parties to this suit, 
516 both complainants and defendants, given in open court, It is 
ordered that said amendment be treated and considered as 
made without being, in fact, written in the body of the bill, on 
which issue is properly joined by defendants; and thereupon, this 
cause coming on further to be heard on the pleadings and proofs on 
file herein, and the same being seen and understood by the court, 
and the same being argued by counsel for both complainants and 
defendants, and after due consideration, the court is of opinion, and 
orders and decrees, that complainants have failed to establish the 
equities alleged in their pleadings herein, and accordingiy decrees 
that the bill herein be dismissed, and that defendants go hence 
without day and recover of complainants and also of W. K. 
517 Poston, their surety on the cost bond, the costs of this cause, 
for which let execution issue as at law, all of which is finally 
ordered. 


518 UNITED-STATES OF AMERICA, 
— Division of the Western District of Tennessee : 


In the Cireuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its November term, A. D. 1883, at the United States 
court-house, in the city of Memphis, in said district, on, to wit, the 
15 day of April, A. D. 1884, in the following cause, to wit: 
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164 ANNA E. CAMERON ET AL., &C¢., VS. 


ANNA E. CAMERON and Others, Plaintiffs, ) 
° vs. > No. 376. 
Asa Hopass and Others, Defendants. j 


In this cause this day came the complainants and prayed an ap- 
neal to the next term of the Supreme Court of the United States, to 
* held at Washington, D. C., which appeal is granted upon their 
entering into a bond for costs in the penalty of five hundred dol- 
lars, conditioned according to law, within sixty days from this date. 


519 Supreme Court of the United States. 


Know all men by these presents that we, A. E. Cameron & J. D. 
Cameron & all other complainants, principals, & D. H. Poston 
& L. W. Humes, as sureties, are held and firmly bound unto Asa 
Hodges et al. in the sum of five hundred ($500.00) dollars, to be paid 
to the said Asa Hodges et al., his executors or administrators: to 
which payment, well and truly to be made, we bind ourselves and each 
of us, jointly and severally, and our and each of our heirs, exeeu- 
tors and administrators, firmly by these presents. 

Sealed with our seals. Dated this 17th day of May, 1884. 

Whereas the above-named Anna E. Cameron et als. hath prose- 
cuted a writ of appeal to the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled action by the 
circuit court of the United States for the western district of Tennes- 
see: . 

Now, therefore, the consideration of this obligation is such that 
if the above named Anna E. Cameron et al. shall prosecute their 
said writ of appeal to effect and answer all costs if they shall fail 
to make good their plea, then this obligation shall be void; other- 
wise to remain in full force and virtue. 

ANNA E. CAMERON & Orner Compv’rs, 


Per HUMES & POSTON, Sol’s. SEAL. 
D. H. POSTON, Surety. SEAL. 
L. W. HUMES, Surety. SEAL. 


Acknowledged before me this 17 day of May, 1884. 
BELL W. ETHERIDGE, Clerk. 
, D.C. : 


Approved July 21, 1884, 
E. 8S. HAMMOND, Judge, &e. 


[Endorsed:] Eq. No. 376. Circuit court of the United States, 
western district of Tennessee. Anna E. Cameron et als. vs. Asa 
Hodges et als. Appeal bond to United States Supreme Court. 
Filed the 17 day of May, A. D. 1884. Bell W. Etheridge, clerk. 
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ASA HODGES ET AL., &c. - on 


520 United States of America to Asa Hodges and ©. B. Clarke, 

ex'r of E. E. Clarke, dec’d, surviving partner of the late 

firm of Clarke & Johnson & Co., D. H. Poston, & W. Y. C. Humes, 
trustees, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday in October, 1884, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the — 
circuit and western district of Tennessee, wherein Anna E. Cameron 
and J. D. Cameron, her husband ; Mary F. Thompson and her hus- 
band, J. A. Thompson; Eudora J. Morton and W. L. Morton, her 
husband; Laura C. Cobb and her husband, R. W. Cobb; J. E. Price, 
Gaston Price, William Price, Lawler Price, minor heirs of R. W. 
Price, who sue by their mother & next friend, Lelia Price; Lelia 
Price, widow of W. R. Price, are plaintiffs and you are defendants 
in error to show cause, if there be any, why the judgment in the 
said writ of error, mentioned should not be corrected and speedy 
justice done to the parties in that behalf. 

Witness the Honorable E. S. Hammond, judge of the district 
court of the United States for the western district of Tennessee, this 
21 day of July, 1884. 

K.S. HAMMOND, Judge. 


521 | Endorsed :] No. 376. Circuit court of the United States, 

western district of Tennessee. Anna E. Cameron and others 
vs. Asa Hodges and others. Citation. Filed the 23d day of July, 
A. D. 1884. Bell W. Etheridge, clerk. W.B. Weisiger,D.C. July 
23. Weatherford & Estes. 


At Memphis, Tenn., and on the 23rd day of July, 1884, I executed 
the within on W. G. Weatherford, Esq., as attorney of record for 
Asa Hodges, and for D. H. Poston, trustee, ete., W. Y. C. Humes 
being dead, and on the 31st day of July, 1884, I executed the same 
on C. B: Clarke, executor of estate E. E. Clarke, dec’d, surviving 
partner of the late firm of Clarke & Johnson, both services being 
made known to them by reading and making known the contents 


hereof. 
M. T. WILLIAMSON, 
U. 8. Marshal. 
Ol eee $4 00 
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522 Tue Unitep States oF AMERICA, 
Sixth Judicial Oireuit, Western District of Tennessee : 


I, Bell W. Etheridge, clerk of the circuit court of the United 
States for said western district of Tennessee, do hereby certify that 
the papers hereto attached are full, true, perfect, and correct copies 
of the original record and proceedings in said court as the same now 


Se, 


166 ANNA E. CAMERON ET AL., &¢., VS. ASA HODGES ET AL., &¢. 


appear of record and upon the files in my office in the following 
cause, to wit: Anna E. Cameron et als. vs. Asa Hodges et als., No. 376. 
In testimony whereof I have hereunto set my name and affixed 
the seal of said court, at office, in the city of Memphis, this 30th day 
of September, A. D. 1884, and of the Independence of the United 
States the 109th year. 
{Seal of the Circuit Court of the United States for the ) 
District of West Tennessee. ' 
BELL W. ETHERIDGE, Clerk. 
, aa 


[ Endorsed:] Eq. No. 376. Circuit court of the United States, west- 
ern district of Tennessee. Anna E. Cameron ef als. vs. Asa Hodges 
et als. 

Endorsed on cover: W. Tennessee C. C. U.S. No. 208. Anna 
E. Cameron and J. D. Cameron, her husband; Mary F. Thompson 
and her husband, J. A. Thompson, et al., appellants, vs. Asa Hodges, 
C. B. Clarke, executor of E. E. Clarke, deceased, and surviving part- 
ner of the late firm of Clarke, Johnson & Co., and D. H. Poston, & 
W. Y. C. Humes, trustees. Filed February 23, 1885. 
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IN THE 


Supreme Court of the Cnited States. 


October Term 1887. 


> No. 208. 


vs 


ANN E. CAMERON ET AL. ) 
j 


ASA HODGES ET AL. 


Asa Hodges, being sworn, says that he is the defend- 
ant and appellee in this cause, and that the affidavit 
made by him for its removal from the State court in 
Tennessee to the United States court was inadvertently 
made less full than the facts warranted; that at the time 
of the institution of said suit he was, and ever since has 
remained, a citizen of the State of Arkansas; and that 
at the same time Ann E. Cameron and J. D. Cameron 
were citizens of the State of Mississippi; Mary F. 
Thompson and J. A. Thomps on, and J. E. Price, were 
citizens of the State of Texas; E. J. Morton, L. W. 
Morton, L. C. Cobb, and R. W. Cobb, were citizens of 
the State of Alabama; and Gasken Price, Wm. Price, 
Lawler Price, and Leila Price, were citizens of the 
State of Tennessee; and that the parties named were 


all the complainants in said cause. 
A. HODGEs. 


STATE OF TENNESSEE, \ 
County of Shelby. § 
Personally appeared the undersigned, notary public 
for said county and State, Asa Hodges, who made oath 
that the statements in the foregoing affidavit are true. 
Subscribed and sworn to before this 2oth day of 
April, 1888. 
[SEAL. | J. E. DILLARD, 
Notary Public. 
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Suptente Court of the thuited States 
OCTOBER TERM. 1887. 
ANNA E. CAMERON ET AL., ApPELLANTs, 
v8. No. 208. 
e 
ASA UODGES ET AL., APPELLEEs. 
On Appeal from the Circuit Court of the United States 
| for the Western District of Tennessee. 
BRIEF AND ARGUMENT OF DH. & W. K. POSTON, 
FOR APPELLANTS. 


8. ©. TOOF & CO. PRS. & LITHS.. MEMPHIG 
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Supreme Court of United States. 


OCTOBER TERM, 1887. 


ANNA E. CAMERON ET AL., Appe.iants, 


vs, \ On Appeal from Cireuit Court of the United 
States for the Western District of Tennessee. 


ASA HODGES ET AL., APPELLEEs. 


ASSIGNMENTS OF ERROR. 


Appellants assign the following errors to the decree of 


the court below : 

Ist. Said court erred in holding and decreeing that un- 
der the pleadings and proofs in this cause the appellauts 
had failed to establish the equities set up in their pleadings 
and dismissed their bill, for the proofs in the cause clearly 
demonstrate that the Arnold Plantation sued for, was the 
property of said Price, and he had a deed therefor, and his 
heirs were entitled thereto, with the crops, stock and farm- 
ing implements thereon, and the decree of the court to the 
contrary is erroneous. 

2d. The court erred in not finding and so decreeing 
that Price owned the Arnold Plantation and that Hodges 
and wife held the title or deed therefor, for said Price. 

8d. It erred in not holding and decreeing from the 
proofs in the cause, that Price had his deed for said Arnold 
Plantation, with his will, among his private papers, and 
that the same were, after his death, fraudulently taken 
possession of and suppressed by said Hodges. 


D. H. POSTON & W. K. POSTON, 
Solicitors for Appellants. 


Supreme Court of United States. 


OCTOBER TERM, 1887. 


ANNA E. CAMERON ET AL., appEe.uants, 


ve On Appeal from Circuit Court of the United 
States for the Western District of Tennessee. 


ASA HODGES ET AL., APPELLEEs. 


BRIEF AND ARGUMENT OF D. I. & W. K. POSTON, 


FOR APPELLANTS. 


PLEADINGS. 

The bill filed herein on the 22d August, 1882, avers that, 
F. H. Price departed this life a resident of Crittenden 
county, Arkansas, intestate, on the 2d of November, 1880, 
or if he left a will that the same has been suppressed or 
destroyed; that he died unmarried without issue, leaving 
the complainants, his brothers and sisters and issue of a 
deceased brother and sister, his only heirs at law, and as 
such entitled to his estate; that said Price owned the Ar- 
nold Plantation in Crittenden county, Arkansas, and had 
fully paid for the same, and had in his possession a deed 
therefor which has also been suppressed or destroyed ; that 
he had been living on said Arnold Plantation for many 
years, and had thereon, at date he died, a good crop of 
corn and cotton, besides had the place well stocked with 
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3 
farming utensils, mules, wagons, etc.; that in the month 
of September, 1880, about six weeks before his death, said 
Price, then being in possession of said plantation and crop, in 
a conversation with his sister, told her that he had his 
business matters all in good shape, and his titles to the 
land in black and white—meaning proper deeds therefor. 

That during his last illness, when it became apparent 
that his death would likely ensue in a very short while, he 
requested that his sister, Anna KE, Cameron, be sent for, 
and requested a dispatch to be sent to her, which was also 
suppressed by the defendant Asa Hodges, and not sent 
until it was apparent that it could not reach her in time to 
be present before he died. 

That when it became apparent that his sister could not 
reach him, he had his business and valuable papers sepa- 
rated, and put into a small valise with instructions to 
deliver the same only to his sister; that soon after his 
death, defendant Asa Hodges came to the house and took 
charge of the papers, and had them put into a bag, and 
carried them home, and has made away with them; that 
the title to this Arnold Plantation was originally in Caro- 
line S. T. Hodges, wife of defendant Asa Hodges; and that 
both she and her husband admitted, repeatedly, that this 


property belonged to F. H. Price, with all the stock, farm- 
ing implements and crops thereon; that said plantation 
was very valuable,and had thereon at the date of said 
Price’s death a large crop, and a rental value of from $3000 
to $5000 per annum. 


That in said valise and papers was the will, and deed to 
said Price for said plantation, that had never been regis- 
tered, and all of which went into the hands of said Hodges ; 
and that said Hodges has appropriated to his own use al! 


+ 


of said crops, stock, farming utensils, and has made away 
with all of said papers. 

The bill then averred, that while the title was in Mrs. C. 
S. T. Hodges, she held the same as a resulting trust in 
favor of said Price; that she and her husband put a trust 
deed on this and other property to secure $15,000, but the 
bill avers that these rents, so received by said Hodges and 
wife, had been more than sufficient to have paid off any 
liability that was upon the property. 

An amendment was allowed in the decree on page 163, 
which averred, that if the papers so executed by said 
Hodges and wife and by them delivered to Fleming H. 
Price for the Arnold Plantation, was not sufficient in sub- 
stance and formalities of execution to constitute a deed 
which would operate to carry the legal title to the property, 
yet it was a sufficient paper writing, under the law and 
statute of frauds, to authorize a court of equity to require 
them to specifically perform the same. 


It further avers that Mrs. Hodges died and left Asa 
Hodges her executor, and gave him all the estate. 


The bill prayed that the deed, and will, be set up and 
established as one fraudulently suppressed, and that an 
account be had against the estate for the rents, crops, 
stock, etc., and for general relief; that the other property 
embraced, in said trust deed be first subjected before that 
recourse be had on this Arnold Plantation. The oath of: 
defendant was expressly waived. 


Upon the filing of the bill in the chancery court, the cause 
was removed to the United States Circuit Court, and there, 
defendant Asa Hodges, individually and as executor of his 
wife’s estate, filed an answer, averring that the property 
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was sold in 1872 to F. H. Price, and that under the fore- 
closure proceedings in 1877, his wife bought in the property 
for the balance of the purchase money due by F. H. Price, 
paying therefor $16,000. ‘The answer admits that in Febru- 
ary or March, 1880, the wife of defendant Asa Hodges 
caused a deed to be prepared from her to said Fleming H. 
Price for the consideration of $12,500, due, one-third on 
Ist day of January, 1881, 1882, 1883, respectively, such 
sale embracing twelve mules and one horse that were on 
the place. (Answer, record p. 14). It was also alleged 
therein that said F. H. Price refused this deed. 


It denies that any deed or will was ever found in the 
black valise, or ever executed. 


He admits taking the papers in said valise, but denies 
that there were any valuable papers therein. 


The questions presented, are largely questions of fact, 
and we will now proceed to discuss the same. 


It will be remembered that the bill being on oath, (an 
injunction bill,) the answer onl; makes an issue, and one 
witness will overturn it. 

McLard v. Louisville, 10 Humphreys 168. 
Trabue, Davis & Co., v. Turner, 10 Heiskell 447... 


The plaintiff may waive an answer under oath and the 
answer will then be entitled to no more weight as evidence 
than the bill. 

Thompson & Steger’s Code of Tennessee No, 4317. - 
Lindsley v. James, 3 Coldwell, p. 487. 


“Tf the complainant, in his bill, shall waive an answer 
on his oath, or shall only require an answer under oath 
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with regard to certain specified interrogatories, the answer 
of the defendant though under oath, except such part 
thereof as shall be directly responsive to such interrogato- 
ries, shall not be evidence in his favor, unless the cause be 
set down for hearing on bill and answer only.” See 

Rules of Practice in Equity No. 41. 

Revised Statutes, sec. 858. 


If we are correct in the principles above contended for, 
then the bill in its allegations can be sustained by one wit- 
ness, or even corroborating circumstances. The issues pre- 
sented are: 


Ist. Did F. H. Price have any deed or title papers for 
this Arnold Place, and did or not the same belong to him 
with the stock, crops and farming implements thereon, at 
the date of his death? 


2d. Did or not said Hodges and wife hold the title 
thereto for said Price, he having fully paid for the same? 


8d. Did or not said Price make a will, and were or not 
his title papers for this Arnold Place and his will obtained 
by said Hodges fraudulently and unlawfully after his death 
and by him suppressed or destroyed? 


We respectfully submit that the proofs demonstrate all 
of these propositions to be as are contended for by com- 
plainants. 


Now let us examine the facts. 


<— /- 


7 


I. 


In the first place, the proofs show that F. H. Price lived 
on this place continuously from 1872 to November, 1880, 
though said Hodges himself, and by others, attempts to 
show that Price, after 1877, lived there as his manager at 
$30 to $40 per month. 


The record (page 52) shows that on May 14, 1872, Asa 
Hodges sold this plantation to F. H. Price and W. R. Price 
for $30,000--$10,000 due January 1, 1873, $5,000 due Jan- 
uary 1, 1874, $5,000 due January 1, 1875, $5,000 due Jan- 
uary 1, 1876, $5,000 due January 1, 1877. 


Afterwards, on day of August, 1874, W. R. Price 
sold his interest to F. H. Price, the deed showing a pay- 
ment of $3,000 by the latter to the former, and also the 
payment of $5,000 of the purchase money notes above 


shown. 
See record pp. 53-54. 


The notes exhibited with the bill, show that only four 
of these $5,000 notes remained unpaid. 
See record page 56. 


And upon the first one there was a credit of $625.v0, and 
the bill avers that all of the last one, except $796.24, was 
paid. 

See Bill, par. 10, record page 49. 
F.. H. Price had then paid the first note........... $10,000.00 
Paid WW. BR. PvieO.cccccoce cevcsvces 3,000.00 
Paid on note due July 1, 1874, 625.00 
Paid all of last note for $5,000 
except $796.24.....00..sceeeress 4,203.76 


$17,828.76 


8 


This was and is the showing made by Mrs. Hodges’ bill 
filed in 1876, showing that out of a debt of $30,000, Price 
had paid $17,828.76. 


Now let us examine and see if any deed was ever exe- 
cuted and delivered to F. H. Price. 


The answer of Hodges (record page 14) says: 

“7 think in February or March, 1880, che (his wife) 
caused a deed to be prepared, conveying said land from her 
to said Fleming upon the consideration that he would pay 
her the sum of $12,500, in three installments—one-third 
due January 1, 1881; one-third due January 1, 1882; one- 
third due January 1, 1883 ; bearing 6 per cent. interest from 
January 1, 1879, so as to meet my said wife’s debt of about 
the same amount to St. John. 

“There were then twelve mules and one horse on the 
farm, with farming equipments; these were to go with the 
land,” ete. 


Hodges says Price refused to take this deed; yet the 
proofs all show that he continued to live on that identical 
place and work it, kept house, Hodges says, for $30 to $40 
per month wages. 


Right here is it not a little singular that Price should 
have lived on this place from 1877 to 1880, three years, at 
$40 per month, as Hodges’ overseer, and Hodges is not 
able to produce any contract or reeeipt from Price for pay- 
ment made? ‘The question is asked Hodges: 


* Cross-Ques. 13. Please produce and file any contract 
for services,.as manager of your wife’s Arnold Place, you 
had with Fleming H. Price, and also receipts from him for 
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moneys paid to him by you or your wife as manager of the 
Arnold Place for the year in which he died, or any previous 
year.” 

“Ans. We had no written contract, and we have no 
receipts for money paid out.” 

“ Cross-Ques. 14. Are you or not the executor of your 
own wife’s estate, and have in your possession all of her 
papers?” 

“Ans. Yes.” See record page 113. 

* Cross-Ques. 21. Did not F. H. Price live on the Arnold 
Place at date of his death? Did he not sleep there, keep 
house, etc. ?” 

“Ans. He did as manager, overseer and agent of my 
wife, C. 8. T. Hodges.” 

“ Cross-Ques. 22. How long had he been thus living 
there, keeping house, prior to date of his death?” 

“Ans. He lived there as overseer from Ist of January, 
1875, up to 12th of February, 1877, and then until he died 
as overseer and manager for C. 8. T. Hodges.” 

See record 114. 


Let us examine the proofs a little further, and see if he 
did refuse. Peters says: “She requested me to get her 
nephew, Price, to take the place and pay the debt to St. 
John, and relieve her of the trouble of it. I did so, and 
offered to prepare or possibly prepared a deed as proposed, 
but he declined to take it upon the terms proposed, and no 
deed was ever delivered, as far as I know or heard of.” 

See Answer 6, record page 39. 


Hodges, in his deposition, record page 104, says: “ My 
wife, in the spring of 1880, asked Judge Peters to write a 
deed to the Arnold Place for her, so she could let Price 
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buy it, and, in consideration of the deed, let him agree to 
pay the balance of the St. John mortgage debt, on any 
time that would suit said Price. Judge Peters, I think, pre- 
pared the deed, and asked Price if he would not take the 
land and pay the debt, and Price told him as well as he 
knew he would not.” 


Hodges and Peters both swear that Peters, in fact, by 
Mrs. Hodges’ direction, offered the deed to Price. The 
court will bear it in mind that up to this time Price had 
paid about $18,000 on it, and was only to pay $12,500 
more, according to their statements. Now, what became 
of this deed? Hodges says he cannot find it; don’t know 
what became of it. 


Let us see: In September, 1880, six weeks before Price’s 
death, he then being in possession of this Arnold Place, 
keeping house there, told his sister “ that he was then out 
of debt; that his property had always been so entangled 
with Uncle Asa Hodges’ matters that he could not give me 
any help; but that he was now free, and what he had was 
his own, and that he intended to do something handsome 
for me that winter.” “I said: ‘Fleming, how much does 
your plantation yield?’ He said: ‘If the boll or some 
other worm does not interfere, I will make between 275 
and 300 bales of cotton. * * * I then told him I 
sometimes wished he had acted like Brother Willie—had 
put out from Uncle Asa’s influence and set up for himself; 
gone clear off. He remarked that Brother Willie had 
acted very unwisely; that he worked very hard to pay for 
his place, and got in a passion and went off. That he felt 
he had werked too hard to tear off from Uncle Asa, and 
leave his property in his hands; that he had determined to 


KGa, . 
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stay there until doomsday, until he got his property into 
his own hands and the papers fixed up; that Brother 
Willie had tried repeatedly to bring Uncle Asa to terms, 
and to get his property, and to get his papers fixed up, and 
that he could never do it, and that he saw that they could 
never live in the same country, and would have to sepa 
rate. He said: ‘He put me off from year to year, but I 
determined to stay with him to get my papers in my own 
hands. I then remarked: ‘ Brother Fleming, I am afraid 
that you will at last come out at the little end of the horn 
after your work. He then said: ° There is no danger of 
that; I have all my own paper® in my own hands in black and 
white ;’ and that there was no danger of his being cheated.” 


See Answer 16, record 71-72. 


«“ Ques. 17. Did you or not then understand from this 
interview that he owned and had the title for the planta- 
tion he was then working, and that the crop of that year 
belonged to him?” 

“Ans. I did; and he told me he had one of the finest 
plantations in Crittenden county, Arkansas, and said, * Sis- 
ter, | wish you eould go over and see it.” 

See record 72. 


It will be remembered that the title, at the date of F. H. 
Price’s death, stood in the name of Mrs. Caroline ©. ae 
Hodges, wife of Asa Hodges, and at the time when Flem- 
ing Price made the statement above detailed to his sister, 
Mrs. Hodges also had an interview with his sister, in which 
she said: “She began to talk to me about my brother, and 
said he was one of the wealthiest young men in the county ; 
that he had lived economically, and had worked hard for 
all he had, and that he had one of the finest plantations in 
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Crittenden county, giving me a description of it; and said 
poor Willie might have been in the same condition, but 
that he got mad and went off after working so hard.” 

See Answer 18, record 72. 


Again, the day after the death of Fleming Price, the 
witness says: “After Mr. Cameron and Mr. Hodges had 
gone to Arkansas she talked to me about the property very 
freely. She then said that the Arnold tract belonged to 
my brother, and that he had willed it, giving two shares to 
me and the balance to his sisters and brother’s little boys. 
She then said that my brother had promised to give Uncle 
Asa $5000 of that present crop of 1880 to pay a debt to 
the Arnolds—a matter I knew nothing about. She then 
said that she had said to Fleming three times that year: 
‘I want you to take your deeds and take care of them—the 
deeds to the property.’ Ithen said to her that my brother 
said to me in September last that he had his title in black 
and white, and she then remarked, ‘Did not your Uncle Asa 
tell you last night that Peters drew up the writing, and that 
there was a deed to the property?’ And I told her that he 
did; and then said: ‘Aunt Callie, I don’t understand about 
that $5000, as I understood my brother to say he was out 
of debt, and that he only offered to you or his Uncle Asa 
the $5000 to help him out of a debt, for the love he had 
for him.” * * .* She then said if I would go home and 
not trouble Uncle Asa, that he would see that the will was 
carried out to the letter.” 

See Answer 19, record pages 73-4. 


Mrs. Cameron, in an interview when both Mr. and Mrs. 
Hodges were present, said: “ Our Uncle Asa talked very 
frequently about the property; said that the property was 
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my brother’s, and that he had willed it (but it was a verbal 
will)—two shares to me, and one share each to my sisters, 
and one share to my brother’s little children; that he 
willed his watch to Aunt Callie (Mrs. Hodges); that 
he had willed one pistol to Mr. Maddock and Mr. Hodges. 
* * %* %* * Uncle Asa said my brother was out of 
debt, except doctors’ bills and faneral expenses, and a little 
account down at the store, he thought about $25. He said 
Fleming had plenty of stock to run the place, wagons, 
etc.; that Fleming’s mules were much better than his be- 
cause he took better care of them than he did. * * * 
Aunt Callie was present when Uncle Asa was talking, and 
confirmed what he said, and would occasionally put in; 
for instance, Uncle Asa remarked that the deeds were all 
fixed up and my aunt had the deeds, and I then said, * Uncle, 
what obligation was my brother under to give you $5000 
out of the year’s crop?’ and he said, ‘ None in the world, 
except the love he had for me; he wanted to help me to 
pay the debt.’ I said, ‘My brother said to me he was out 
of debt;’ and he said, ‘ Did your brother talk to you about 
his business?’ and I said, ‘He certainly did;’ that he told 
me that he had his papers in black and white; and Uncle Asa 
said, ‘And so he did;’ that Peters drew up the papers, and 
that she, Callie Hodges, had offered them to him that year; 
and Aunt Callie then remarked, ‘ Yes, three times that 
year.’ This was the substance of what occurred that night, 
except that he said the property was a fortune to us; that 
it was valuable, and never intimated but that it was my 
brother’s property.” 
See Answer 20, record pages 74—75. 


In July or August, 1882,—nearly two years after the 
former interview—in Memphis, in the presence of Mrs. 
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Barton, defendant Asa Hodges said to Mrs. Cameron: “If 
you will not harass and annoy me, I may turn it over to 
youthis year.” * * * “IT then remarked that she 
(Mrs. Hodges) had told me and Mr. Hargus that she had 
made a deed to the property to my brother, and that Peters had 
drawn it; and Uncle Asa then said that she did offer him the 
deed, and that he refused to take it; that he did not want to 
be troubled with it, and that he was very dissipated in his 
habits, and would run through the properties in twelve 
months.” 


See Answer 21, record page 76. 


Mrs. Cameron is corroborated by Mrs. Barton, who gave 
her deposition in December, 1882, and says: ‘“ Last sum- 
mer—the date it occurred 1 have forgotten—I heard a 
conversation between Mrs. Cameron and Mr. Asa Hodges, 
on Shelby street, Memphis, Tenn. * * * I remember 
one thing that purported to be the theme of their conver- 
sation, and that was, that Mr. Hodges told Mrs. Cameron 
that his wife had offered a deed to the property to Mr. F. H. 
Price, but he said he did not want to take it; that he was so 
dissipated that he would run through it in twelve months.” 


See her Deposition, record 65. 


Mrs. Cameron’s deposition is corroborated throughout 
by the Rev. J. D. Cameron, who was with her. 


Question 9 to him is: “Do you know what said Price 
left? If so, state it, and from what source you got your 
information.” 


“Ans. J learned from Judge Hodges, after he came home 
on that night, that he owned a plantation of about 600 acres, 
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with horses and stock enough to run it; a saddle horse and a 


gold watch.” 
Record page 78. 


“Ques. 10. What night was it that you refer to, and 
how came he to speak of the property? What farm did 
he refer to, and who was present? ” 

“Ans. Lt was on the night of the 3d of November, 1880. 
He referred to his having willed the property tv his sister 
and brother’s children; that he gave his sister, Mrs. Cam- 
eron, two shares, and the balance to his brothers and sis- 
ters and children of a deceased brother. He spoke of the 
value of the land; that tt was a fortune to us; that each acre 
was worth a $50 United States bond. Judge Hodges and 
his wife, Mrs. C. 8. T. Hodges, and myself and wife were 
present. He spoke of having offered the deed twice to 
Fleming that year, and his wife said three times, and he 
had declined, for reasons I did not get or understand. He 
stated that there was a mortgage on the property to secure 
$15,000, due by Judge Hodges; that Price had paid $5000 
out of the preceding crop, and that the negroes said the pres- 
ent was better than that of the year before. * * * * 
Mrs. Cameron asked him under what obligation her 
brother was to pay off that mortgage. He said none what- 
ever, but had consented to do it for the pure love he had 
forhim. He then spoke of Fleming’s kindness to him, 
and stated he was indebted to him for everything he 
(Lodges) owned. Mrs. Hodges was present, consenting to 
all he said, entering into the conversation from time to 
time.” 


See record 78~-79. 


The conversation took place in Memphis, and the ques- 
tion is then asked: ~ 
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‘Ques. 11. Did you go over to Arkansas the next day? 
If so, who was present, and what was your object in going 
there?” 

“Ans. J did, at Judge Hodges’ suggestion, he accompany- 
ing me to sec the place and the stock on it.” 

See record page 79. 


“Ques. 12. What place did he show, and what did he 
say about it?” 

“Ans. He showed me the Arnold Place, and in passing 
that place he remarked that he ‘would rather own one 
acre of it than a United States bond.’ He also showed 
me some stock—one or two horses that belonged to the 
place, and called my attention to the gin-house, that was in 
a bad state of repair.” * * * 

See record page 79. 


“Ques. 13. In that interview had with Hodges and his 
wife, and in your presence and that of your wife, did or 
not said Hodges and wife admit that the Arnold Place be- 
longed to Price, or did they designate any particular land 
for him? Was it designated or referred to by them?” 

“Ans. It was the land upon which Price died, and I 
could not say that they designated it by the Arnold tract; 
but they said it was the place he died on, and it contained 
about 600 acres.” 

See record 79-80. 


“Ques. 14. Can you be mistaken as to this conversa- 
tion, particularly as to the facts detailed in reference to the 
trust deed thereon and Price’s agreement to pay it?” 

“Ans. J would say I could not, sir. It never entered into 
my mind once that it was not Price’s property.” 


Record page 80. 


— 


# 
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William Hargus also corroborates Mr. and Mrs. Cameron 
in their statements. - He is asked— 


“Ques. 2. Did you or not ever have any interviews with 
the defendant, Asa Hodges, or his wife, during either of 
these visits? If yea, what was said by either of them in 
reference to F. H. Price or his property ?”’ 

“Ans. I met neither of them on either occasion, and I 
went to the residence of Col. Hodges in this city (Memphis) 
after my last visit to Arkansas for the purpose of having 
an interview with Col. Hodges and his wife, and found the 
Colonel absent from home. Had some conversation with 
Mrs. Hodges regarding the property. When I mentioned 
the business upon which I called, Mrs. Hodges asked me if 
I was a lawyer; I told ber I was not, simply a friend of 
Mrs. Cameron; she said if I was a lawyer she would not 
be interviewed on the subject. After learning that I was 
not a lawyer, she talked rather freely. I told her I called 
to see her and husband about the property—I can’t state 
the exact words, but the subject and substance of my in- 
quiry and reply—said to her that Mrs. Cameron was anx- 
ious to have the property turned over, and wanted to know 
if she intended, and when, to turn over the property to 
Mr. Price’s heirs? 

‘‘ She said she intended at some future time, but not then. 
She said that some indebtedness, $5,000, as I now remem- 
ber it, in which she said Mr. Price and Mrs. Hodges were 
equally interested, and said that Mr. Price had bought 
some mules, probably four head, for which he owed for to 
some merchants in this city; said they felt legally and 
morally bound to pay these debts, and therefore they in- 
tended to retain the property and pay them out; that was 
the substance of that. 
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“T asked her in connection with that,if Price had a deed 
for that property, and she said not; that she and her husband 
had tendered him a deed twice, would say that year, and he 
had neglected or refused to take the deed, as he had implicit 
confidence in her and her husband. She said that after 
the death of Mr. Price, Mr. Hodges insisted upon giving 
up the property to the heirs of Price, and not be encumbered 
with it; she objected for the reason aforesaid, to-wit: the 
debts they would have to pay.” 

See Hargus’ Deposition, Ques. & Ans. 2, record 66-7. 


J. F. Dowdy, another witness, also corroborates the 
statements of Mr. and Mrs. Cameron; he says: 


“T heard his wife, Mrs. C. 8. T. Hodges, say, a few days 
after the death of Fleming H. Price, that he madeawill. I 
had an office in Memphis, opposite the landing place of 
the boat that travels from Mound City to Memphis. One 
morning I met Mrs. Hodges on the street opposite my 
office; she asked me if I had heard of Fleming Price’s 
death ; I replied no; she then told me that he died the day 
before. She told me that he had had much trouble about his 
papers and getting his will made, but at last he got his will 
made and his papers all right, and died satisfied.” 

See Ques. and Ans. 5, record 143-4. 


R. L. Munroe, a witness entirely disconnected, and with- 
out interest in the law suit, is asked: 


“Ques. 3. State what, if anything, you know as to 
Fleming H. Price owning, or acquiring title from Asa 
Hodges or his wife to the plantation in Crittenden county, 
Arkansas, known as the ‘ Arnold Place.’ State all you 
know about it.” 
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“Ans. Know nothing more than | was asked to sign a 
deed as a witness drawn up by Judge Peters from Asa 
Hodges to Fleming H. Price. Judge Hodges said at the 
time that it was a deed from him and his wife to Fleming H. 
Price for the place he, Price, lived on. After signing the 
deed as a witness, I handed it back to Judge Hodges and 
he handed it to Fleming H. Price. This occurred at the 
gin, near Judge Hodges’ residence, in Crittenden county, 
Arkansas ; it occurred sometime in the month of January, 
1880. I know this, for I was on the place from 5th Jan- 
uary, 1880, until some time in March.” 

“Ques. 4. Whose names were signed to the deed at 
the time you were called to witness it?” | 

“Ans. As well as I can remember, the names of Asa 
Hodges and wife were signed to the deed.” 

“Ques. 7. State in whose possession you last saw the 
deed, you say you had witnessed.” 

“Ans. In the possession of Fleming H. Price.” 


See record page 131. 


Can there be any doubt about a deed having been exe- 
cuted and delivered to Price? One was certainly drawn 
and executed. This is conceded. Does Hodges deny that 
he delivered it inthe presence of Munroe? Munroe swears 
so positively. Mr. and Mrs. Cameron and Mrs. Barton 
also so swear, and though Hodges is interrogated, he never 
anywhere denies the conversations with these witnesses, or 
attempts to explain them. He entirely fails to show any 
contract or payment to Price, as manager for the three 
years he says he was overseer, though he produces all pa- 
pers he thinks material, but can’t find or account for the 
deed. He swears that Price only had a horse and watch, 
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and yet he carries Dr. Cameron from Memphis to the 
“ Arnold Place,” thirteen miles, simply to let him ride over 
it. Not that he has any interest in it, but just wants him 
to ride over it. Why not ride over the Home Place, the 
Peters Place, or any other plantation? Why go to the 
other proofs in the record if Mr. Hodges, the owner of the 
property, and who necessarily knows all about it, admits 
the fact to be as these witnesses have testified? What is 
the use of going to the negro testimony in the record, or 
any other proof, until Mr. Hodges, who made all of these 
admissions and who knows all the facts, controverts by his 
own testimony, the admission of Price’s ownership? 


The record shows that he was present in person and by 
counsel when the depositions of Cameron and wife, Hargus 
and Mrs. Barton were taken, and he declined to cross- 
examine. Of course, whatever may have been the ideas of out- 
side parties, Hodges and his wife knew exactly how this title 
stood; they knew whether he owned it or not. 


Now, let us see what evidence there is to overturn this 
testimony. The first witness is Thomas M. Peters, Hodges’ 
lawyer, and a man who had been living with Hodges for 
years without expense or paying board, and has been his 
witness in every lawsuit he has had; is his handy man, and 
who is always on hand at the proper time and place, and 
testifies what is necessary. 


It is admitted that he swears that Price told him he had 
no interest in the case. In making inquiry of Hodges on 
the question as to who this witness is, the question is 
asked him: 

“ Cross-Ques. 6. Has he (Peters) not been your main 
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witness in all the important lawsuits against you for years 
past? Did he not testify in your suits at Little Rock, in 
the St. John v. Hodges suit, and the suit of Dowdy against 
you and your wife at Helena, Ark.; the suit of Daniel 
Hughes against you and your wife’s estate, and also in 
your bankrupt suit at Fort Smith, Ark.? Please state in 
what other suits he has been your main witness,” 

“Ans. He was my law partner, and since has been my 
attorney; in matters regarding papers prepared or business 
transacted by him, he has been called to testify when 
deemed necessary. I believe he was a witness in all the 
cases you have mentioned.” 


An examination of this man’s testimony justifies the 
criticism made of it. He gives his deposition on Novem- 
ber 7th, 1882. (See record 38 to 46). And after the depo- 
sitions of Cameron and wife and others are given, he again 
appears on the witness stand on the 26th of December, 
1882, in order to contradict, as far as possible, their deposi- 
tions; and the question is asked him, on cross-examina- 
tion, and in answer he says: “Since giving my former 
deposition, I have read the depositions of Mr. Cameron 
and wife, taken and filed in this cause.” 


An examination of his evidence in the light of these 
circumstances does not materially weaken the case as made 
by complainants, as he nowhere controverts the main 
points relied on, to-wit, the declarations and admissions of 
Hodges and wife as to Price’s ownership; while he admits 
the preparation of the deed, and the fact that Hodges did get 
Price’s valuable papers. 


The next witness is Willie Campbell (a negro on the 
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place). An examination of his testimony will show that 
it amounts to nothing, as his conversation with Price, when 
- sifted down, will bear no such interpretation as is con- 


tended for. 
See record pages 86 and 87. 


The next witness, Coote Knox (a negro), only speaks of 
his last sickness, his will and papers. On cross-examina- 
tion, she says: “ Upon being refreshed, I do now remember 
to have had a conversation with a gentleman (whose name 
I did not then and do not now know), at some place, in 
which I said that Mr. Price, on the day-of his death, said 
that he wanted his brother-in-law to have his watch, and, 
when his debts were paid, he also wanted his sister to have 
the balance of his property.” 

See record 89. 


Perry Arnold, the next witness (and who is a colored 
man), says: ‘* J never had any conversation with Price as to 
the ownership of the place, except that he told me it was his 
Aunt Caroline’s place, and that he was only managing it 
for her. He did not tell me what he was getting or had 
hired for, but only said he was bossing the place for his 
Aunt Caroline. He told me these things a year before he 
died.” 

See record 89. 


And on page 90, on cross-examination, he says: *“ Mr. 
Price told me he was only hired on the place that the judge 
furnished him; this he told me the year before he died. He 
said he wanted his Aunt Caroline to have his watch; his 
brother-in-law to have his horse, bridle and saddle, and 
his younger sister to have the balance of his property; what 
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that was I do not know, as he did not state. There was a 
good crop of cotton and corn raised on the place that 
year—at least 600 bushels to his (Price’s) part.” | 


Dougherty, the next witness, says: “ About 1878 or 79, 
I had a conversation with Fleming Price, in which he told 
me that he was managing the Arnold Place, in Crittenden 
county, Arkansas, for his Aunt Caroline, and had no in- 
terest in it. Ihad another conversation with him in 1879 
or 1880 about going to Texas, in which he said that if he 
could wind up his business here he would go with me.” 

See record 90. 


It will be noticed that this witness limits and confines 
the statements of Price to 1878 or 1879, when the deed 
from Mrs. Hodges to Price by all the proofs is shown to 
have been made and delivered in the year 1880. 


The next witness is Mr. Maddox, who simply details the 
facts in regard to the death of Mr. Price and the disposi- 
tion of his papers, and his deposition cuts very little figure 
in the case. It appears on pages 94 to 97, inclusive. 


W. F. Hardin is the next witness, and he testifies as 
follows: 

“[ had several conversations with Fleming Price in re- 
gard to his title to the Arnold Place. The last conversation 
I had with Price was about one week before he died. He 
said he wanted to buy my store on the fifteen-mile bayou 
or the eighty acres I had on the Nesbit Place, saying he 
was tired staying on the Arnold Place doing nothing, and 
that if he could not get my store, he was going to Texas; 
that the Arnold Place had involved him in trouble ever 
since he had been there; that his brother William was 
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always drinking, and Dougherty had forced him to take 
the bankrupt law, and he was sorry he had come to Arkan- 
sas; that if heever left here and made anything, the people 
he bankrupted on would always be after it; and that if I 
would rent him the corner store, he would quit and go to 
it, as soon as he got what was coming to him, saying, Will, 
you know I have got nothing here and no interest in this 
country; that your brother Dick, my only companion, is 
dead, and I am going to leave as soon as I can, if I don’t 
get the corner store.” 


On cross-examination, he says: “I am the administra- 
tor of F. H. Price. Peter Dougherty and I looked over 
Fleming Price’s papers at Mr. Asa Hodges’ about eighteen 
months or two years after Price’s death ; they are there 
now. * * * FF. H. Price had been in possession of the 
Arnold Place ever since his purchase in 1872 or 1873. 
* * * TIconsidered Price a man of truth and integrity, 
and I aleo knew Mrs. Hodges, and would believe anything 
she stated as to how she held this property as far as she 
knew; she was truthful.” 


See record p. 97-8. 


This deposition, it will be noticed, is very vague and 
indefinite as to the admissions and declarations of Mr. Price, 
and this witness is subject to the same criticism that is 
made as to Judge Peters, he being largely the main witness 
in the extensive litigation that Judge Hodges has had. 


Judge Hodges, in answer to the question, “ Was he 
(Hardin) not a witness for you in your bankruptcy case 
and in the case of St. John against you, reported in our 
Supreme Court reports, and is he not a witness for you in 


—— 
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the case of Hughes’ estate against you now pending in the 
courts of Arkansas?” says: “ He was not a witness in 
the St. John case and don’t think he is in the Hughes 
case, he may be, but I don’t recollect how this is. I don’t 
remember about his being in the St. John case, but he 


may have been.” Record p. 115. 


The next witness is James B. Cartwright, who says: 

“I never heard him (Price) say positively who the land be- 
longed to, but he spoke of everything as belonging to Judge 
Hodges and being controlled by him and as if he was doing 
business for him.” 

“Ques. 5. Did he claim to own any property then, if 
so, what?” 

‘‘Ans. He claimed to own a horse, the only thing that 
I heard him speak of as his own.” 


See record page 135. 


On cross-examination, he is asked— 

‘“ Cross-Ques. 7. When did the conversation as to Price’s 
property or for whom he was acting, take place—in 1876, 
1877, 1878, 1879, or 1880?” 

“Ans. He spoke several times about it, but never said 
particularly who the property belonged to, but spoke of it 
as Judge Hodges controlling everything, the first time I 
was over there, in 1879.” 

‘‘ Cross-Ques. 14. How did Price come to talk about 
the property or its ownership ? ”’ 

“Ans. ‘“* He never talked about the ownership of it, he just 
talked abont the management of it, and talked as if his Uncle 
Asa controlled everything; as to his talking about the owner- 
ship of the property with me, we did no such a thing.” 

See record page 136. 
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This witness is asked the following question : 

“ Cross-Ques. 15. Do you or not, know the general 
character of Asa Hodges, in his neighborhood in which he 
lives, for integrity and veracity ?” 

“Ans. He is like everybody else, he has parties who 
live near him who think he is honest, and many others who 
think he is dishonest, and, as a neighbor, he stood well 
with everyone; this is what I have heard people say; this 
is all I can say about his general character.” 

“ Cross-Ques. 16. Do you know Mr. W. D. Uardin, 
formerly Sheriff of Crittenden county?” 

“Ans. I know him when I see him.” 

** Cross-Ques. 17. Do you know his general character 
for truth and veracity amongst his neighbors and acquain- 
tances?” 

“Ans. I know very little about Mr. Hardin in any way; 
I don’t know how he stands in Crittenden county ; he is 
just like Judge Hodges, some say he is good and some bad, 
and I know nothing of him personally; have never had 
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any dealings with him.” 


And, on re-examination, the question is asked—- 

“In referring to the character of Mr. Hodges and Mr. 
Hardin, do you mean that some regard them as shrewd, 
sharp men, who deal skillfully, or, how much does your 
deposition imply ?”’ 

Ans. ‘Some regard them as good men, and some bad.” 

See record page 137. 

This witness is the nephew of Asa Hodges, and we sub- 
mit, his deposition, detailing as it does the mere remem- 
brances of a conversation in which the titles to the land 
were not involved or discussed, is entitled to very little 
consideration. 


- 
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The next witness introduced is R. H. Seale, who testities 
and attempts to break the force of the deposition of Mr. 


Munroe: he Says: 


“1 am well acquainted with R. L. Munroe, and he -had 
several conversations with me in reference to a deed from 
said defendant and wife of the Arnold Place to Fleming 
Price, deceased, and from these several conversations I was 
induced to write to him to learn what he correctly knew 
about the matter, and in the answer I got from him, he 
stated in his letter, that if there was any money in it, he 
would come over and give me.the information. Healso 
stated that he was the man that could prove the deed, and 
that if he knew where Mrs. Cameron was, he would go to 
see her. I have lost or misplaced the letter that contained 
the above statement; I have diligently searched for it, but 
have not tound it.” 

“Ques. 3. From your conversations and correspondence 
with him, did you understand that he knew anything of 
Price’s having a deed for the Arnold Place, or of his 
alleged ownership of it or not?’ 

“Ans. J wasledto believe trom the several conversations 
and by the letter of Mr. Munroe, if he could get big pay, he 
knew enough to gain the land for the plaintiff, but if there 
was no money for him in the transaction, then he did not 
want to testify or know anything. J don’t think that I was 
mistake nin the conclusion that I came to, tor I talked to him 
several times, and wrote to him to learn what he knew, 
and the impression be made on me was, that he wanted 
money, and he believed he could get it, if he could see the 
plaintifis.” 

See record pages 147-8. 
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This witness is very unfortunate in not producing so im- 
portant a letter; he shows clearly that Munroe knew all 
about the delivery of this deed and could establish it be- 
yond peradventure. He says, *‘ J was led to believe” and 
“don’t think that I was mistaken in the conclusion that I 
came to,” that what Munroe wanted was money. This is a 
mere surmise of his; he shows, however, conclusively, that 
Munroe knew of and could prove the execution and deliv- 
ery of this deed, and his testimony is strongly corrobora- 
tive of Mr. Munroe’s, who in his deposition expressly states 
that he spoke of and told Mr. Seale and R. F. Crittenden 
of the delivery of this deed to Mr. Price. 


See Munroe’s Deposition, record page 133. 


Attention is particularly called to the deposition of this 
man Seale. He says he had several conversations with 
Munroe, and in order to know “ what he correctly knew about 


the matter, I was induced to write to him.” 


Why did he take so much interest as to have had several 
conversations with this witness; and who induced him to 
write? He took a singular interest in the matter, and 
inducements extraordinary were no doubt offered him, and 
after all the trouble, and he got the letter, he lost it, and 
gives the court his conclusions as to the objects of Munroe 
in desiring to testify. He nowhere states that Munroe did not 
admit full knowledge of the execution and delivery of the deed 
to Price, but says from the contents of such letter, “ J was 
led to believe” and “don’t thirk I was mistaken in the con- 
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clusion that I came to” that what Munroe wanted was 
money. Is not this deposition a little singular in its de- 
tails? Do disinterested witnesses act this way? Do they 


get the desired data, and then lose it? How unfortunate 
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the defendant is in losing all the written data that would 
have so conclusive a bearing on his cause and have to rely 


upon the unstable and unreliable memorv of witnesses 


who have so little interest in his affairs. 


If this were not so, how easily could Mr. [lodges have 
proven by Major Crittenden that Munroe did not so state 
to him, as this record shows that this same Crittenden, to 
whom Munroe ulso detailed the tact of the delivery ot this 
deed, was the commissioner who took most of the testi- 
mony in this case. The depositions of Cameron and wife 
taken in this cause, or rather the letters written by them, 
which appear on pages 160 and 161, and which, by agree- 
ment of counsel, ure to be used as their depositions, show 
as follows: “As to R. L: Munroe, 1 never heard of him 
till you wrote ns you were going to take his deposition; 
have never heard of him at all except through yourselves; 
never saw him in my life, and there has never a word of 
communication passed between us, either written, spoken 
or otherwise.” 


See record L160. 


The effort of defendant to besmirch and destroy the 
character of Dr. Cameron and his wife, by imputing to 
them fulsehood, and an attempt to suborn and bribe the 
witness Munroe, is not surprising. The character of both 
of these parties, us Well as that of W m. Hargus, is shown 


to be above reproach. 


Addison Craft, in speaking of the general character of 
these persons, says: “*l know that Rev. J. D. Cameron 
was generally esteemed as a minister of ability, faithful 
and laborious in his field of labor—whose purity of life was 


unquestioned, and whose word was as good as his bond, 
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I know that Mrs. Cameron, his wife, was notoriously de- 
voted to her church and her family, and was regarded as a 
shining light as a Christian matron. I know Capt. Wm. 
Hargus stood well as an industrious, active citizen of the 
town—whose integrity I never heard called in question. 
I should certainly believe any statements made by above 
parties under oath; speaking from my own knowledge and 
from their general reputation in the community.” 
See record 83. 
To same effect, see depositions of W.5S. Featherston, L. 


S. Scruggs und James T. Fant, record pages 82-83-84. 


If Munroe had not told R. F. Crittenden, as he says he 
did, about the execution and delivery of this deed, how 
important would it have been to have shown this fact? It 
would have been a clear contradiction by a disinterested 
witness, and one that would have materially weakened if 
not destroyed Munroe’s testimony. He swears he told 
Seale about it, and Seale fully corroborates him. Who is 
there to contradict his statement? Hodges is as silent as 
the grave. He hunts up Seale to try and throw dirt on 
Munroe, but he himself never euters a denial. Would he 
not have denied it if it was untrue? He never denied the 
conversations, declarations and admissions made by him- 
self and wife to Mr. and Mrs. Cameron and Mrs. Barton, 
all of which were material and vital to his defense, but 


attempts to prove by his professional witnesses, Peters and 
Hardin, Price’s declarations, and introduces a large num- 
ber of negro witnesses, whose testimony is exceedingly in- 


credible and improbable. 


The next witness for the defense is Mary J. Phillips, a 
sister of defendant Hodges, and she is asked: 
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“Ques. 18. Was or not F. H. Price living on the Arnold 
Place, cultivating it at the date of his death, and did he 
or not claim to own it, with all the stock, wagons, etc., 
thereon ?” 

“Ans. He was living on the Arnold Place, but how 
their matters stood I do not know; I never heard either 
say.” 

See record 140. 

Her deposition is a mere disclaimer of any knowledge, 

and throws little light on the subject. 


The next deposition is that of Julia Chapman. She is 
@ negro, and says: 

“Ans. 2d. Iwas familiar with all of Mr. Price’s busi- 
ness, as I lived with him three or four years before his 
death, and there was nothing that transpired about his busi- 
ness (domestic matters) but what he communicated to me.” 


And in answer to Third Interrogatory she says: “I was 
familiar with every paper in the satchel, and with the papers 
that Judge Hodges took away with him, and had often read 
and examined them. * * * ‘There were no deeds of any 
kind for land or anything else in the lot of papers taken 
away by Judge Hodges.” 

See record 150. 


In answer to Fourth Interrogatory, she says: “Mr. Price 
told me, just before he was taken sick, that he had no 
deeds to the Arnold Place, and that his aunt had sent him 
a deed to the place if he would pay the St..John debt; 
that he would not take a deed for the place he was then 
living on.” 

See record 150-1. 
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We submit that this is a remarkable statement. Here 
you are asked to believe that Price tells his negro cook all 
of his private business and business transactions, and ex- 
hibits to her all of his deeds and title papers. She says: 
“ There was nothing that transpired about his business (domes- 
tic matters) but what he communicated to me.” And she says 


she “examined and read over all of his private papers;”’ 


, and, stranger than all of this, she says that Price told her, 


just before he was taken sick, that Mrs. Hodges had ten- 
dered him a deed to this Arnold Place. and that he re- 
fused it. 


The reading of this deposition is sufficient to refute its own 
statements. It is so improbable as not to merit any con- 
sideration ; and it must appear to this court, as it does to 
counsel, that it is a clear fabrication, and that it is the pro- 
duct of the great Asa, the skillful manipulator. 


The last witness is James M. Hodges, a nephew of Asa 
Hodges, and he, like defendant’s other witnesses, knows 
very little about the ownership of the Arnold Place. All 
that he says in regard to it is in the latter clause of answer 
to Fourth Interrogatory, where he says: ‘ Never heard 
him (Price) or Mrs. Hodges speak of it.” [That is, the 
sale from her to Price.] ‘He occupied the place as man- 


ager, for wages, when he died.” 


See record 155. 


A careful reading of his deposition shows his refusal to 
answer cross-interrogatories propounded, and his whole 


deposition is evasive all the way through, showing a parti- 


sanship that is disgusting, and destroys his testimony en- 
tirely, 
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This is all the proof on the subject of the ownership of 
the property by Price, and the court must determine there- 
from how the fact is. 


We respectfully submit that it will have little difficulty 
in finding the deed was not only executed, but delivered 
to Price in 1880. That one was executed and offered is 
admitted. Peters and Hodges are both lawyers, and they 
know what a deed is. Munroe says Hodges and wife’s 
names were signed to it, and Hodges told bim it was a 
deed from himself and wife to Price for the property Price 
lived on, which all the proof shows was the Arnold Place. 
Hodges does not produce the deed, at least fails to do so. 
If it had the conditions tiat Price was to pay $15,000 to 
St. John as the consideration for it, don’t you suppose it 
would be forthcoming? Munroe is asked: “If you say 
you ever told anybody about the delivery of this deed, 
name them;” and he names Seale and R. F. Crittenden. 
The former is introduced by Hodges, and says he (Munroe) 
“not only told him so, but wrote him a letter to that 
effect.” That letter, like the deed, is, unfortunately, lost. 


R. F. Crittenden could have disproved Munroe’s state- 
ments, if the fact was that Munroe did not tell him about 
the deed. How important this proof, as Crittenden was 
entirely disinterested, and his testimony, while not com- 
petent for complainants, would have been a Waterloo to 
them, as it would have broken down the only witness to 
the delivery of the deed. 


Was it overlooked? Can the court conjecture such an 
oversight on the part of the learned lawyer who prepared 
and conducts this case? Hodges’ counsel, on cross- 
examination, asked Munroe particularly if he did not tell 
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R. F. Crittenden about the execution and delivery of this 
deed, and he says he told both him and Seale. Seale tes- 
tifies, and fully confirms Munroe’s statement, and Critten- 
den, as commissioner, takes the bulk of Hodges’ proof, but 


is never examined. 


But the oversight does not end here. Peters says he 
prepared the deed to be delivered by Mrs. Hodges to Price 
in February; or March, 1880. Hodges admits the same 
thing, and Munroe says he was only there from January 
5th, 1880, to March, 1880, and it was during this time that 
the deed was delivered. He is thus corroborated by both 
Hodges and Peters. Does Hodges deny this statement of 
Munroe and the facts detailed by him? If so, where is the 
proof? If it was notas Munroe stated, where is the denial 
by Hodges? If Hodges had Price there as an overseer for 
three years on wages, where is the. proof of the fact? 
Where is the contract and evidence of payment of such 
wages? Is it not strange that no such evidences are intro- 
duced? If they in fact existed, could they not be shown ? 
If Hodges owned and run the Arnold Plantation, is it not 
singular, with all of his own and Price’s papers, he cannot 
produce some written evidence thereof—contract with 
hands, payment of bills, and expenses? We have no pa- 
pers and know nothing of their whereabouts, except that 
Hodges took all, not ouly in the little black valise, but in 
the trunk also. 


These facts taken in connection with the admissions of 
Hodges and wife to Cameron and wife, Hargus and Mrs, 
Barton as to Price’s ownership of the Arnold Place, and 
Hodges not denying the same, are proofs more potent and 
irresistible than all the testimony offered by the defendant. 


[low can and does Hodges explain, and can the court 
reconcile the fact that Hodges took Cameron from Mem- 
phis to the Arnold Place, a distance of thirteen miles, 
simply to see a plantation in which he had no interest? 


These fucts are conclusive in themselves. They out- 
weigh a thousand denials; they are the acts of the par- 
ties at the time, not of children, but middle-aged men, in 
regard to a business matter then in hand, and these acts 
coupled with the statements sworn to, are and can only be 
reconciled with the views contended for by complainants. 


II. 
This second proposition is, that Hodges and wife held 
the title to this property for said Price, he having fully paid 


tor the same. 


This is so elaborately discussed in the foregoing part of 


this brief, that we will simply refer to the points. 


Hodges and wife in their admissions to Mrs. Cameron 
and her husband, Mrs. Barton and Mr. Hargus, admit the 
facts that Price owned the place, had fully paid for it, and 
was out of debt, and that Mrs. Hodges had offered the 
deed three times that year to Price, and he told her to 
keep the deeds for him, that he was so dissipated. 


These facts are overwhelmingly proven by these wit- 
nesses, ard although Hodges’ attention is called to them, 
he never contradicts them, 
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Ill. 


This proposition is, that this deed and will of Price were 
obtained by Hodges when he got Price’s papers, and were 
fraudulently suppressed or destroyed by Hodges. Did 
Price have any valuable papers, and did Asa Hodges get 
them? He admits getting all that he had, and the proofs 
also clearly show this. 


The question is asked Asa Hodges—. 

“ Ques. 6. What became of his (Price’s) papers, account 
books, etc., if he had any—did you personally examine 
them ?” 

“Ans. When I went up to the Arnold Place after I 
heard of the death of Price, I told my nephew Jimmy 
Hodges to get me the books Mr. Price kept the accounts 
of the hands in, and put them in the buggy, stating that I 
did not want them left there without the care of any white 
person, as he and I would go with the corpse to Memphis, 
and he brought out or sent out a trunk containing his 
books and papers, and it was too large to carry in the 
buggy, so I put the account books in the buggy and 
emptied Ais papers in a pillow-slip and carried them home 
and put them in my room and kept them there till his 
brother-in-law came over and examined them all in person. 
I made no examination of the papers myself.” 

See his Deposition, record page 102. 


Now, Peters being questioned on this subject, says— 

“Ques. 23. Did Asa Hodges show you, the day of 
Fleming Price’s death or shortly thereafter, alot of private 
papers of Fleming Price’s, which were in his possession at 
the time of his death ?” 
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“Ans. He brought home a lot of papers which he said 
were Price’s private papers; he put them in the room he 
occupied, but I paid no further attention to them. He 
never showed them to me. I don’t remember what the 
papers were in, but think they were in a cloth bag of dirty 
color, but had been white.” 

** Ques. 24. What became of these papers?” 

“Ans. I think they are now in my room on said home 
place, at least they were there when I left last Sunday. 
I do not know they are the same papers, but Asa Hodges 
told me they were.” 

“Ques. 25. How long after the death of Fleming Price 
did you first see Asa Hodges with the bag of papers, that 
he said were Fleming Price’s?” 

“Ans. I donot think I saw him with the papers. He 
told me they were in his room. I think he told me this 
after Price’s burial. It was a month or more after that, 
before my attention was called to these papers being in my 
room.” 

See record pages 42-5. 


If Messrs. Hodges and Peters are to be believed, Mr. 
Price had some private papers, and Mr. Hodges got them. 


Hargus, who had an interview with Mrs. Hodges within 
ten days after the death of Price, says: “ I asked in regard 
to Price’s papers. She stated that Col. Hodges had brought a 
bag of papers—I think that was the word she used—from 
Price’s place; and that she kept them in her bed room— 
regarded them as very valuable—and on the night before 
she had slept with this bag of papers under her head, as 
there had been an alarm of fire the night previous.” 

See his Deposition, record page 67. 
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This interview occurred in Memphis, where this bag of 
papers was, and not the papers that still remain in Peters’ 


room. 


J. D. Cameron, in reply to question 15, “ Did you ever 
make any investigation into the papers of F. H. Price? If 
so, where, who furnished you the papers, and what did you 
see, and when was it they were examined by you?” says: 

“After the interview with James Hodges—after supper 
- on the night of the 4th day of November, 1880,—after we 
had visited the Arnold Place that afternoon, I asked Judge 
to let me see the papers of F. H. Price, and he told James 
to get a little black valise. I found the valise unlocked, 
and the papers utterly worthless. I don’t remember, 
except some account sales of cotton lying around loose; I 


don’t remember seeing other papers in there.” 


*“ Ques. 16. Did you see any title papers, will, or other 
valuable papers there?” 

“Ans. I did not.” 

“Ques. 17. Were any papers shown in a paper or cloth 
bag ?”’ 

“Ans. No, sir.” 


See record page 80. 


It thus appears that no papers in anything but the small 
black valise were ever shown to Dr. Cameron, while it is 
clearly shown by Peters that Hodges got Price’s valuable 
papers, and Mrs. Hodges told Hargus that the papers that 
Hodges got from Price’s place, containing the valuable 
papers, were delivered to her, and she had them in Mem- 
phis. This fact is proven by defendants themselves, and 
on this point it seems to us perfectly manifest, not only 
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that Hodges got these papers and has made away with 
them, but imposed an outrageous fraud on Dr. Cameron 
when he handed to him, or directed Hodges to hand him, 
the black valise containing the worthless papers spoken 
about, when he himself had in his possession the papers 
about which Dr. Cameron made inquiry and desired to 
inspect. Why hand him this black valise, if he had all 
the valuable papers in a cloth bag? If there were no 
valuable papers in the bag, why not show them to Cam- 


eron ? 


Great stress was. laid in the court below on the letter 
written by Mrs. Cameron on the 4th of November, 1880, 
to her Uncle Asa Hodges (it appears in the record at page 
111); and it was sought therein to make this weigh heavily 


against the complainants. 


This letter shows on its face that it was an offer for a 
compromise, which was rejected, as shown by Hodges 
himself. Dr. Cameron fully explains it, on page 81, as 
follows : 

“ Rev. J. D. Cameron says that, in conversation with 
Hodges, he (Hodges) stated that the plantation belonged 
to Fleming Price, but that Price, in order to accommodate 
him, had executed, or allowed to be executed, the mort- 
gage for $15,000; that Price had paid $5000 on the debt 
out of the crop of 1879, and that he thought the crop of 
the next two years would pay off the balance; and he also 
stated that if Mrs. Cameron would allow him to retain the 
possession of the property until the debt was paid, he would 
enter into a written obligation to deliver the place, in its 
then condition, when that was done; that, not knowing how 
the facts were in regard to said mortgage, and having no means 
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of information, purely to avoid the expense, trouble and delay 
of a lawsuit, and in a spirit of compromise, they (the Cam- 
erons) agreed to accept his statement in regard to the mortgage 
upon the idea and believing that the balance would be paid out 
of the crops of the next two years, and agreed to accept Hodges’ 
proposition, and allow him to remain in possession, upon the 
express condition that he gave the proposed written obligation.” 

“ This letter, dated November 4th, 1880, was written to 
convey their willingness to accept the proposition and to 
get from him the obligation. It was written in the spirit 
of compromise, accepting a proposition already made by 
Hodges, which he failed to carry out; and did not and was 
not intended to acknowledge the truth of the statements 
or his right to the property. 

“ November 15, 1883.” 

See record 81. 


This letter or statement, it is agreed, shall be used as his 
deposition. 
See Stipulation of Counsel, record page 81. 


We have discussed the facts of this case at great length, 
and have cited and quoted largely from the testimony bear- 
ing on the issues that must necessarily control the case, 
as, in the views we have taken, it is largely a question of 
fact, and, in conclusion, beg leave to recur to the following 
established facts as strongly supporting, if not conclusive 
of, our view of the case: 


First—Price’s possession of the place at the date of his 
death. 


Second—Price’s declarations to his sister, in September, 
1880, six weeks before his death, of his ownership of the 
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plantation, stock, etc., he being in possession of the prop- 
erty at the time, and claiming to have a deed therefor. 


Third—-Hodges’ failure to show by any sufficient written 
evidence that Price was his overseer, on wages, or that he 
paid for the stock, and expenses of making the crop or 


running the place. . 


Fourth—Mrs. Hodges’ admissions to Mr. and Mrs. Cam- 
eron of Price’s ownership of the farm, stock, crops, and 
farming utensils, and his being a wealthy young man, free 
from debt. | 


F'ifth—Asa Hodges’ admissions to Mr. and Mrs. Cameron 
and Mrs. Barton, of Price’s ownership of the property, as 
detailed by them, and his failure to deny or explain same. 


Sixth—Munroe’s proof of the delivery of the deed to 
Price by Hodges, in his presence, in January or February, 
1880. 


Seventh—The admissions by Peters and Hodges that a 
deed was drawn at that time and offered to Price. 


EKighth—The fact that Hodges does not deny Munroe’s 
‘statements as to the delivery of this deed. 


Ninth—The corroboration of Munroe’s statement by — 
Seale, as to his having told him about the deed being 
delivered by Hodges to Price. 


Tenth—The failure to contradict Munroe’s statements 
by Crittenden, if such could be done. 


Eleventh—The fact that Hodges carried Dr. Cameron 
from Memphis to the Arnold Place, a distance of thirteen 
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miles, to look at it, and the stock thereon; such being 
done only on the hypothesis that he (Cameron) had some 


interest therein. 


Twelfth—The fact so clearly proven that Hodges took 
possession, and has suppressed the private papers of Price, 
and refuses to produce or account for them, and the neces- 
sary presumption that arises on their non-production, 
to-wit, that they are antagonistic to the interest of the 


party who refuses to produce the same. 


LAW OF THE CASE. 


We will now present a few principles of law which, in 
our opinion, are pertinent to the matters under investiga- 
tion; and these arise mainly on the questions of the sup- 
pression of testimony, and the presumptions arising there- 
from, as well as the failure of the party to meet and refute 
by his own testimony matters that are charged to be within 


his own personal knowledge. 


In Tennessee it has been held that a party failing to tes- 
tify as to matters shown to be necessarily within his per- 
sonal knowledge, affords a presumption against him, where 
the proof is not clear and his defense could be made out 
by his own testimony if true. See 

Dunlap v. Haynes, 4 Heiskell 476. 
Alley v. Connell, 3 Head 576-8. 
R. R. Co. v. Garrett, 8 Lea (Tenn.) 438. 


This principle is also thoroughly established by the de- 
cisions of this court, and the refusal of the party to pro- 
duce his books or papers, raises a presumption that, if 


43 


produced, they would give a complexion to the case, at least 
unfavorable, if not directly adverse to the interest of the 
party. See 

Clifton v. U. S., 4 Howard 242. 

Hanson v. Eustace, 2 Howard 653. 


In this last case, at pages 708-9, Wayne, J., says: “A 
party cannot infer from the refusal to produce books which 
have been called for, that if produced they would establish 
the fact which he alleges they would prove; the party in 
such a case may give secondary evidence of the contents 
of such books or papers; and if such secondary evidence 
is vague, imperfect and uncertain as to dates, sums, boun- 
daries, &c., every intendment and presumption as to such 
particulars shall be against the party, who might remove 
all doubt by producing the higher evidence. * * * 

‘‘ All inferences shall be taken from the inferior evidence 
more strongly against the party refusing to produce; but 
the refusal itself raises no presumption of suspicion or 
imputation to the discredit of the party, except in a case 
of spoliation or equivalent suppression—there the rule is 


that omnia praesumantur contra spoliatorem.”’ 


In Wharton on Evidence, 2d vol., sec. 1265, that author 
says: * * * Thus, if an accounting party parts with, 
or destroys his books, the strongest inferences, consistent 
with the rest of the case, will be made against him.” 


Again. In section 1266, he says: “ The holding back 
of evidence may be used as a presumption of facts against 
the party who holds back such evidence, in all cases in 
which it could be produced.” * * * 
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The non-production of evidence clearly within the power 
of a party, creates a strong presumption that if produced 
it would be against him. 

Miller v. Jones, 32 Ark. 315. 


These principles are elementary. The bill in this case 
alleges that a deed for this plantation was delivered to 
Price; and that after his death it, with his other valuable 
papers, were seized by Hodges, and have been destroyed 
or suppressed. The proofs tend to show that Price was 
out of debt; in fact, not one dollar of debt is shown against 
him. Hodges is shown to have taken his papers, and the 
proofs clearly show that he willfully deceived the brother- 
in-law by having the papers in the little black valise shown 
to him when he knew he had his valuable papers in a paper 
bag in his own room. 


The whole complexion of the defense is unsavory and 
polluted. The character of Hodges is shown to be bad, 
and the testimony of his witnesses of the most inferior 
and unreliable character, while the characters of Dr. and 
Mrs. Cameron, Mr. Hargus and Mrs. Barton and Munroe 
are shown to be unexceptionally good. Moreover, the 
witnesses for Hodges largely corroborate the main issue in 
the case that are relied upon by complainants. ° 


All the elements, we say, exist to prove the complain- 
ants’ case. Nothing is left to mere surmise. The deed is 
proven, the property identified, possession is shown, and 
the declarations and admissions of Hodges and wife, and 
Price, all are consistent with complainants’ and inconsistent 
with defendant’s version of the case. That it is not more 
definite, is the fault of Hodges. If the deed is not a clear 
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deed, without conditions or the consideration of $15,000 to 
be paid to St. John, its production by Hodges would so 
reveal it. That he does not so produce it, is a presumption 
that it expresses no such consideration. He and Peters 
both positively swear that Price would not take a deed 
conditioned to pay the St. John debt; that it was offered 
to, and refused by him; and yet we prove that he did take 
a deed for the Arnold Plantation, and that Hodges himself 
delivered it. The presumption, then, is, that it had no 
such condition; at least, in the light of this record, its 
non-production will warrant no other conclusion. 


There was no bill of exceptions taken or ruling made on 
the evidence in the court below, and of course all the evi- 
dence is reviewable and competent here. 


We therefore, in conclusion, most earnestly ask a careful 
review by this court of the facts of this case, satisfied, as 
we are, that great wrong and injustice have been done 
appellants in the decision of the court below; as no case, 
we wager, can be found where parties so completely in the 
dark as complainants were at the outset has been more 
clearly demonstrated, and the fraud and suppression by 
the spoliator more thoroughly unearthed, and respectfully 
ask a reversal and decree for appellants. 

D. H. POSTON, 
W. K. POSTON, 


Solicitors for Appellants. 
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ASA HODGES ET AL., AappEe.izss. 


BrlEE FOR APrELUSES. 


By declining to assign errors of law, counsel concede 
that the court below violated no lega/ principle in decreeing 


against them. 


The first assignment is simply an allegation that upon 
the whole case, the decree should have been for complain- 
ants, but points to no specific error, and is therefore too 
vague and indefinite, and should be disregarded. 

Deitsch v. Wiggins, 15 Wall. 539. 
15 Wall. 1. 
Ryan v. Koch, 17 Wall. 19. 


The second is equally broad, save in the allegation that 
appellees held the legal title in trust for Price. 


The third in effect assigns as error, the court’s failure to 
find that after Price’s death, Hodges fraudulently suppressed 
his title deed and will, leaving unassigned any matter in- 


volving the substantial merits of the case. 
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The questions involved being altogether matters of fact, 


we submit that under the rules of practice in this court in 
such cases, it will affirm the decree below. 

Harrell v. Beall, 17 Wall. 590. 

Alviso v. U.8., 8 Wall. 337. 

Parker v. Phetteplace, 1 Wall. 684. 

Lytle v. Arkansas, 22 How, 193. 


But should the court see fit to look into the transcript, 
we inquire, wherein has the court below erred ? 


The bill alleges (pp. 9 and 10, Tr. 3), that in 1872 F. H. 
Price purchased the plantation from-his uncle Asa Hodges, 
that at the date of his death he had fully paid him for it, 
and was in possession of a deed thereto. At p. 18, Tr. 5, 
it avers that on the L6th December, 1878, the title to said 
property being then of record in Mrs. C. S. 7. Hodges, she 
fraudulently made a trust deed conveying it to Humes & 
Poston to secure an indebtedness of $15,000 to Arnold. 
But the bill fails to frankly inform the court that Price’s 
purchase notes were assigned for value to Dowdy (Tr. 41, 
46-04, 143), who in turn assigned them for his own indebt- 
edness to Mrs. C. 8. T. Hodges, and that the latter brought 
a foreclosure suit in the Crittenden circuit court of Arkan- 
sas, obtained a decree against Price, had the lands sold, 
purchased them under that sale, the report of which was 
confirmed and title deed approved April 27, 1877, by 
decree of said court; that she was placed in possession 
accordingly, and no question has since been made regard- 
ing its regularity or validity. The transcript of this case 
is in evidence (Tr. 46-64) and the fact is proven by several 
witnesses. 

Tr. 41, 94, 97, 99. 
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Subsequently, in April, 1878, Price filed his petition in 
bankruptcy and was discharged in 1879. (Tr. 41, 100, 142). 
Hence, although the court is not advised by the bill of 
the fact, any purchase of the property by Price was, of 
necessity, subsequent to the spring of 1878, and could only 
have been paid for out of earnings or crop of that date, 
and probably subsequent to the spring of 1879, the date 


of his discharge. 


The bill avers, as we haye seen (Tr. 5), that Mrs. C. 8S. 
T. Hodges and her husband conveyed this property in 
trust on the 16th of December, 1878, to secure the indebt- 
ness of $15,000, to St. John. It charges that this trust 
conveyance was frandulent as to Price, but in what the 
fraud consisted, does not appear. The trustees, who are 
counsel for appellants here, say it was bona fide. 

Tr. 1387. 

C. B. Clarke, a defendant herein, states in his deposition 
(Tr. p. 116) that his house purchased the notes thus secured, 
upou the personal assurance of 1). H. Poston, Esq., one of 
the trustees, ‘that the papers were properly drawn and 
the security undoubted.” and that they paid value therefor. 


A transcript of the trust deed is attached to defendant 
Hodges’ answer, from which it appears that the deed was 
duly recorded in Crittenden county, Price’s home, Decem- 
ber 17, 1878, (‘I'r. 32-35) notice to him is therefore presumed. 

The tax receipts for ’78-9, ’80, are exhibited (Tr. 109-11) 
showing assessment of the land to, and payment of taxes 


by, Mrs. Hodges. 


The purchase of the trust notes by Clarke’s firm, as we 


have seen, from the trustee, the senior counsel for appel- 
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lants, warrants the inference that he knew when he insti- 
tuted this suit that the cotton crops raised on this property 
were shipped, sold and used by Mrs. Hodges. 

Tr. 118-129. 


We may therefore assume that enough was apparent at 
the inception of this suit, to require of parties claiming 
under Price a full exhibit in their bill of the facts of his 
subsequent purchase; the amount, and time, and method 
of payments, and the character of deed he received, 
whether subject to existing incumbrances, or the contrary. 


But, in these essentials, the bill is eloquent for its silence. 
Learned counsel are content to rest their claim alone on 
the original purchase in the year 1872. (Tr. 3). In their 
brief, however, in stating its substance, they say the bill 
alleges ‘‘that the title to this Arnold Plantation was 
originally in Caroline 8. T. Hodges, wife of- defendant Asa 


Hodges,” an obvious error. 


So fur then, as the bill is concerned, the court is left 
absolutely at sea as to the origin, consideration for, or 


character of, the alleged title of complainants. 


Now, as to their proof, it is not claimed by complainants 
that anyone has ever seen a deed with description of lands, 
date, consideration, signature, acknowledgment and deliv- 
ery, or that from his memory a similar one could be repro- 
duced; with the exception of Munroe, to whom we shall 
refer presently, the witnesses all speak vaguely and indefi- 
nitely of admissions or of incidental conversations. Taken 
in their order in the transcript, the first is that of Mrs. 
Lizzie Barton (T'r. 65) who said she had heard Hodges say 
his wife had offered a deed to Price but that he said he did 
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not want to take it, that he was so dissipated he would run 
through itin twelve months. This is the reverse of proof 
of the delivery and acceptance (both are necessary) of a 
deed, to say nothing of any identification of land, date, or 


terms. 


The next is Hargus, who states (Tr. 66), “I asked her 
in connection with that, if Price had a deed, and she said 
not; that her husband and herself had twice that year 
tendered him one and he neglected or refused to take it,” 


another error. 


The next witness is the principal complainant, Mrs. A. 
K. Cameron, the point in whose testimony in this regard 
is the relation of a supposed conversation with her brother, 
F. H. Price, at Memphis, in a picture store, while waiting 


for a street car. (Tr. 71.) 


Exception was reserved at the time to the competency 
of this testimony. It purports to relate transactions with 
others who were not present, and of course not bound by 
the statements; it speaks of papers in black and white, but 
they are not shown to her; Mrs. Hodges being since dead, 
no transaction with her could be shown by the interested 
witness; and the bill shows that at the time of the con- 
versation, September, 1880, Mr. Asa Hodges did not own 
the property. but his wife did. So Ais title cannot be 
affected. As matter of evidence, then, we may assume 


that this statement is without value. 


But, examining further, he said “he was now free, and 
what he had was his own.” We have already seen that 
the year before he was discharged in bankruptcy, and was 


of course free. He had his papers in black and white. 


. 


That would apply as well to his discharge as to a deed. lle 
had the one, but we are without proof that he had the other. 
He did not say so, and it required a leading question from 
counsel (Tr. 72) to get her to Say she understood from the 
interview that he had a title to the place in question. No 
pretense is made that the property wus deseribed, the trust 
incumbrance removed, the deed acknowledged or dated; 
in a word, it is so indefinite that even if competent and 


correctly reported, no court could act upon it. 


This witness proceeds (‘Tr 72) to state a conversation 
‘with Mrs. Hodges, the object of which was to effect a mar- 
riage between Price and a niece of hers, and a counter 
effort of witness to prevent his being entrapped. Later on, 
other supposed conversations are narrated, in which the 
three several ténders of the deed are mentioned, and also 
an unsuccessful effort of the husband of witness “fo get 
some writing from Unele Asa showing that the property was 
ours.” (Tr.75) From which it is evident that at that 


time they regarded some other assurance as essential. 


She proceeds on the same page to state: “I had another 
interview with my aunt. in which she asked me what I was 
waiting for; at least she said,‘ You need not wait for your 
uncle ;’ and I said,‘ Why do you think I am waiting for 
him ?’ She said : , You need not morry your unele any more 
about that property; but if you will go tome and let your 
uncle alone, he. will carry out that will to the letter; if you 
don’t, he will do nothing.’ ”’ 


She had just stated (Tr. 73): “The next morning, after 


Mr. Cameron and Mr. Hodges had gone to Arkansas, she 
talked to me very freely about the property. She then 
said that the Arnold tract belonged to my brother, and 
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that he had willed it, giving two shares to me, ete. She 
then said that my brother had promised to give Uncle Asa 
$5000 out of that present crop of 1880, to pay a debt to 
the Arnold (estate); « matter I then knew nothing about.” 


The obvious purpose of counsel in quoting from this 
witness (Brief pp. 10-13) is to show that Price was the 
owner and in possession of the plantation, together with 
his title deed thereto, “in black and white,’—able and 
willing at the time to present his impecunious uncle with 
$5000, to pay a debt to Arnold. 


But, on reading between the lines, the fact is apparent 
that both the lady and her husband were anxiously asking 
a deed or other assurance from Hodges, and that she was 
waiting and worrying him with importunity. We have just 
seen that in her deposition at her home in Mississippi she 
states, on reflection, with emphasis, that after her husband 
and Hodges had gone to Arkansas her aunt told her of the 
gift of $5000 to pay the Arnold debt—a matter of which 
she says she then knew nothing. ‘This was the next morning 


(November 4th). 


Now compare this with the following letter written by 
her that day, after they had gone, and addressed to defend- 
ant, Asa Hodges, at Marion, his Arkansas postofltice (Tr. 


105, 111): 
“ Mempuis, Tenn , November 4, 1880. 


“My Dear Uncite—In view of the expense of traveling 
and the inconvenience of leaving home, and in view of the 
uncertainties of human life, l have concluded that it would 
be best for us to fix up our business before I leave the city. 
[ want you to know that I think your proposition is as fair 
as we could ask, and if you will fix up and get Aunt Callie 


8 
to sign the obligation you promised to give, I will go 
home perfectly satisfied, and | believe all the children will 
be. I would suggest that you get Judge Peters to fix up 
the papers, and you can bring them over when you come; 
Aunt Callie can sign them at once. I have decided on 
this account to remain over till I can see you again. I am 
very grateful for your kindness, and have every confidence 
to believe you will do all that Fleming requested should 
be done; and with this one matter arranged, I shall rest 


‘perfectly satisfied till the last dollar of the fifteen thousand is 


paid. Iam very anxious to have everything arranged, so 
that I can leave on the train early Monday morning. 


“ Your affectionate niece, 
‘A. EK. CAMERON.” 


Let us assume that this witness intended, when testify- 
ing, to state the whole truth; yet the fact remuins that, 
from defective memory, interest or other cause, she does 
not state the matter as it was. She knew when her hus- 
band and Hodges went to Arkansas that the debt existed— 
not only of five, but of fifteen thousand dollars, and that 
it was an incumbrance on that plantation. 


Now, if her memory was so defective in a matter so 
vital, about which she at the time reduced the facts to 
writing, how much credence can the court give to her 
chance conversations, and other matters not reduced to 
writing, regarding the same subject? 


Obviously her testimony adds nothing to the contention 
of her counsel, that at the date of her brother’s death he 
had title to the plantation in question. The difticult ques- 
tions encountered at the threshold regarding the means 
with which to make payment, the date and terms of pur- 
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chase, from whom, where executed and delivered, and 
description of property, are not elucidated or added to by 
this witness. 


The next in order is her husband, who (Tr. 79) reiterates 
the statement that the deed had been offered to and refused by 
Price twice that year; that in the interview at his house 
with himself and wife, Hodges stated that the place was mort- 
gaged for $15,000, “and he said that as soon as the place was 
paid off he would make us a clear title to the property.” Two 
questions present themselves here: 1st. Could two wit- 
nesses possibly understand the conversation of a third 
party more directly antagonistic? 2d. Could a court 
reconcile the two, and say that, from their evidence, Hodges 
and wife admitted that Price then had clear title to the prop- 
erty? Rather would it not say that this witness not only 
adds nothing in showing that Price could have paid for, or 
that he had title to, the property, but that he increases their 
difficulty? True, it never once entered his mind that it 
was not Price’s property (Tr. 80). This, however, was on 
the hypothesis that Price had promised to pay off the trust ; 
but with distinct averment, as we have seen, that he had 
refused the deed. | 


Recurring to the deposition of Mrs. Barton (Tr. 65), we 
find her stating that in a subsequent conversation with 
Mrs. Cameron, Hodges told her that he had offered the 
place to Mr. Cameron and a lawyer, but it was so incum- 
bered with debt that he could not pay it out. ‘This is 
appellants’ testimony. Dr. Cameron, however; fails to 
mention it, or to deny it! Like other witnesses, he some- 
times forgets, or remembers wrong. For instance, . he 
states (Tr. 78) that after arriving in Memphis he learned 
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that “‘ we would ‘have to get a permit to bring Price’s re- 
mains to Memphis,” and that he went and got the permit, 
and gave it to Capt. Fogleman of the ferryboat. The latter 
testifies (Tr. 84) that no permit was furnished him, and 
therefore he declined to bring the remains to Memphis. 


Extreme zeal, and possibly some irritation, will some- 
times warp the memory of the best of us; and illustrations 
are constantly multiplying of the propriety of the rule, that 
admissions of parties, after many years, should be received 
with great caution ! 


Next, singularly enough, follow sundry witnesses as to 
the character, which had not been attacked, of the Cam- 
erons—on the principle, no doubt, that the builder of a 
house knows best when it needs external support. (Tr. 
82-5.) : 

Their next witness was R. L. Munroe (Tr. 130), who 
swears positively that while he was employed by Judge 
Hodges at his gin, about 10 o’clock one morning, in Janu- 
uary, 1880, he signed a deed, as a witness, “from Asa 
Hodges to Fleming H. Price for the place he (Price) lived 
on;” that Hodges said it was from himself and wife, and 
handed it to Price. As well as he can remember, the names 
of Hodges and wife were signed toit. Nothing said about 
terms of payment. On cross-examination, he said he did 
not read or hear the deed read; witnessed both signatures, 
but did not see either one sign it. Hodges brought out 
pen and ink from the house, about 150 yards away, where 
he lodged and took his meals; could not hear what was 
said; paid very little attention to the matter. 

To say nothing of the inherent improbability of the 
truth of this story, it is perhaps sufficient to call attention 
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to the fact that the witness says he did not know what the 
deed contained, or its terms; that the property is shown 
then to have belonged to a married woman, whose acknowl- 
edgment, with privy examination before a proper officer, 
was necessary. 


Section 849, Gantt’s Digest, Statutes of Arkansas :— 
“ The conveyance of any real estate by a married woman 
shall be authenticated and the title pass by her voluntary 
appearance before the proper court or officer and in the 
absence of her husband, declaring that she had of her own 
free will executed the deed or instrument in question, 
without compulsion or undue influence of her busband.” 


It is not pretended that Mrs. Hodges was present or 
knew of this transaction, nor is the witness certain that 
her name was to the deed at all. 


The witness testifies, (Tr. 132) Q. 15, that he ginned 
the latter part of Price’s crop of ’79, * * it was shipped 
to Clarke & Johnson, Memphis, * * it was all marked [P}. 
I was instructed by Hodges to mark it that way and did so. 
Q. 16. Could not state exactly how many bales of this 
cotton there were, but suppose between fifty and seventy-five. 


C. B. Clarke, the merchant, exhibited a schedule of this 
cotton, filed on demand of appellants’ counsel, and by 
actual count, there were justthree bales! (Tr. 118). De- 
fective memory again! But from the testimony of R. H. 
Seale (Tr. 147-8) to the effect that he was seeking to make 
money out of his testimony in this case, together with the 
extraordinaary nature of the evidence, a court might well 
hesitate to attach any weight to what he says. 
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Their next witness was Mrs. M. J. Phillips, who says, 
in reply to Int. 16, (Tr. 140), “ I never heard the defendant 
(Asa Hodges) say anything about Mr. Price owning the 
Arnold Place; his wife said when the balance of the St. 
John debt wag paid by Fleming, she intended to make a deed 
to the Arnold Place.” 


:, Their next and only remaining witness is Dowdy (Tr. 
143), who is not even mentioned in the brief of counsel. 
It will not be claimed that his name was inadvertently 
omitted. 


This, as to the immediate subject of inquiry, is appel- 
lants’ case, and we confidently submit that they have 
failed to establish the fact, either of a sale, conveyance, de- 
livery, date, the quantity of land sold, or consideration 
therefor ! : 


- But let us consider for a moment the theory and proof 
of appellees. 


In his answer, defendant Hodges states that Price pur- 
chased the property in ’72; that the unpaid purchase notes 
became the sole property of Mrs. C. 8. T. Hodges, who 
foreclosed the lien, had the property sold and purchased 
it in her own name, and she thenceforward was the owner. 
Tr. 18, 14. That in February or March, ’80, she caused a 
deed to be prepared and tendered to Price on condition 
that he would pay her $12,500 in three installments—Jan- 
uary 1, 81, 82 and ’83—but he refused to accept the deed, 
saying he had just been burthened with a heavy debt and 
would not undertake another; that he would stay and 
attend to the place for a salary, and after the St. John 
mortgage had been paid, she could give him what she 
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thought proper. She intended to turn over the place to 
him on his paying the incumbrance out of the proceeds, 
but was under no legal obligation to do so; was under no 
contract in writing to that end, and pleads the statute of 
frauds in that behalf (Tr. 14), and denies the truth of the 
alleged conversations or admissions, to the effect that the 
property was, his. 


In his deposition (99-100) he circumstantially details 
the matter, as well (103-4) as his conversation with the 
Camerons, and for the first time brings to light the letter 
of Mrs. C. of Nov. 4, (111), by which it is made apparent 
that his version is strictly accurate. He also sets at rest 
(101, Int. 5) the gratuitous allegation in the bill and in the 
Camerons’ depositions, that he had failed to bestow proper 
attention to l’rice’s remains or to advise his sister of his 
illness; in this he is corroborated by Hardin (97), Capt. 
Fogleman (85), Mrs. Phillips (139), and all who were pres- 
ent at his death. The supposed will of Price was a verbal 
expression (101) that if he had anything, he wished two 
shares to go to his sister Liffy and one each to the others. 
In his answer (104, Int. 13), he states with emphasis that 
he never knew of any will by, or deed to him, except that 
of ’72, under which Mrs. Hodges foreclosed and bought 


the property. 


Judge Peters, the lawyer and old friend of the parties, 
states (38-9) that he talked with Price a few days prior to 
his death about it, (having talked with him before) and 
asked, after his return, if his aunt, Mrs. Hodges, had ever 
made him a deed to the place, and he replied she had not 


Willie Campbell, a laborer on the place, says (87) Price 
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told him he was managing for Mrs. Hodges, and the cot- 


ton was marked in her name. 


Perry Arnold, another laborer, the same. Price never 


claimed it as his own. 


Peter G. Dougherty, a relative who lived near him, says 
(90) he told me he was managing the place for his aunt, 


(Mrs. H.) and had no interest in it. 


W. F. Maddox was with him at last illness ; never heard 
of any will being made. Price examined his papers the 
day before he died, burned some old pictures and said the 


papers were of no value. (94-5). 


W. F. Hardin was intimate with Price; talked with 
him a week before he died; wanted to buy my store on 
fifteen mile bayou, saying he was tired of the Arnold 
Place, doing nothing, and if he could not get my store, he 


wus going to Texas. (97). 


Cartright (135) was with Price often ; he never claimed 
to own anything but a horse; spoke as if he was doing 
business for Judge Hodges. 


Mrs. Phillips, appellants’ witness (142): ‘It was my 
understanding that Price took the bankrupt law not a 
great while before he died.” * * * Int.10. “ After 
Mr. Cameron returned from Arkansas he said defendant 
would not give him a bond for the place till balance of the 
St. John debt was paid.” 


Julia Chaplin, an educated. colored woman, his cook 
and housekeeper for years, states (149) that she was famil- 
iar with his business; with him during last illness; he 
made no will (150), spent his wages faster than he made 
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them and had nothing to will; personally examined his 
papers and sent them out to be taken away; nothing val- 
uable among them; had read them all; only accounts of 
cotton sales, of the hands, and his bankrupt papers; no 
deeds for land or anything of that kind. Just before he 
was taken sick, he told witness he had declined his aunt’s 
deed, would not pay the debt and take the land. This 
witness was closely cross-questioned, but sustained herself 


well. 


James M. Hodges (154) was with Price almost con- 
stantly, day and night, during his last illness and prior 
thereto. He was manager of the place, for wages (155) ; 
made no written will, but gave verbal directions about 
watch, chain, pistols, etc. Examined his papers,and took 
them out for Uncle Asa to take home; no will and nothing 
of value among them. Price requested before he died 
that I give them to Uncle Asa. 


Clarke (116) says the cotton from the place was sent in 
Mrs. Hodges’ name to Ais mercantile firm. Uad paid sev- 
eral drafts from her in Price’s favor, varying in sums from 
$50 to $150. 


It is deemed unnecessary to refer to the alleged will; 
but as the third proposition and contention of appellants’ 
brief (p. 36) is that the deed and will of Price were ob- 
tained and suppressed, it may be well not to ignore it. 


They review such portions as they deem material of the 
evidence of Hodges, Peters, Hargus, and J. D. Cameron 
(Brief pp. 36-40), and, singularly enough, the will is not 
mentioned in the testimony quoted from either of them. 
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Upon searching the transcript, we find (p. 73) in Mrs. 
Cameron’s testimony astatement of her aunt, Mrs. Hodges, 
in Mrs. Phillips’ presence, that her “ brother had made a 
will, but did not tell me its contents; that a negro man 
had come over, and this is what she said the negro told her.” 
Later on (p. 74) she says the night he was buried, after 
uncle came home, “he talked very frequently about the 
property; * * * said my brother had willed it, but it 


was a verbal will.”’ 


Mr. Cameron, referring to the same conversation (p. 79) 
says he (Judge Hodges)-spoke of his having willed the 
property; the wife having just said that he said at the time 
it was a verbal will. 


Hargus says (66) that he had a conversation with one of 
the servants (name not given), who said that he had willed 
it to his sister and daughter, or sister and sisters; she did 
not seem to know which. 


And Mr. Dowdy testifies (144) that Mrs. Hodges told — 
him, while waiting for the ferryboat to bring Price’s re- 
mains, that he had made his will. It will be remembered 
that Mrs. Cameron states she told her the same that morn- 
ing, on the authority of a negro man. 


This is believed to be the evidence upon which it is in- 
sisted that the court shall find and declare that a will had 
been duly executed, and then seized and suppressed! 


Under the law in force at the time, it was required, 
Gantt’s Digest: 

“Sec. 57638. * * * Fourth—There shall be at least 
two attesting witnesses (to the will), each of whom shall 
sign his name, as a witness, at the end of the will.” 
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‘Sec. 5775. No nuncupative will shall be good where 
the value of the estate exceeds five hundred dollars in 
value, nor unless it be proved by at least two witnesses, 
who were present at the making thereof,” etc. 

“Sec.5779. * * * Wills shall be proved and admit- 
ted to record by the circuit court (now probate) of the 
county of testator’s residence.” 

‘Sec. 5816. No will shall be allowed to be proved asa 
lost or destroyed will, unless * * * its provisions be 


clearly and distinctly proved by at least two witnesses.” 


By what authority can a court in Tennessee establish a 


will to real estate in Arkansas? 


What two witnesses have clearly and distinctly proven 


either that Price had a will, or its terms? 


Manstield’s Arkansas Digest, in force when this suit was 
brought : 

“Sec. 4996. An action to establish or set aside a will 
must be brought in the county in which the will, if valid, 
ought, according to law, to be recorded.” 

“Sec. 4994. Actions for the following causes must be 
brought in the county in which the subject of the action is 
situated : 

‘“ First—For the recovery of real property, or of an 
estate, or interest therein.”’ 

The question may be repeated, Why is this action brought 
in Tennessee ? 

We have seen that in Arkansas a married woman con- 


veys her real] estate and title passes by her acknowledgment 
of the deed on privy examination by a proper officer. 
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This court has held that such privy examination and 
acknowledgment cannot be proven by parol testimony. 
Elliott v. Piersol, 1 Pet. 338. 


It is not pretended that such privy examination or exe- 
cution by Mrs. Hodges has been proven in this case, nor 
have counsel thought it worth while to suggest a method 


of avoiding its necessity. 


In Arkansas it has been adjudged that the executory 
and unacknowledged contract of a married woman to con- 
vey her real estate is simply void. 

Wood v. Terry, 30 Ark. 385. 

Voidable at her election. 

Milwee v. Milwee, 44 Ark. 112. 


She may convey estate acquired since ‘the Constitution 
of 1874 was adopted, but cannot make executory contracts to 


convey. 
Chrisman v. Partee, 38 Ark. 31. 
36 Ark. 355, 386. 
30 Ark. 385. 


Without proof that such a deed had been executed and 


delivered, the court will, of course, not presume it. 


When a written contract is to be proven by parol, no 
vague, uncertain recollection concerning its stipulations 
ought to supply the place of the writing; the substance of 
the agreement ought to be proven satisfaetorily, and if 
this cannot be done, the party is in the condition of every 
other suitor in court who makes a claim he cannot support. 

Ch. J. Marshall in Taylor v. Riggs, 1 Pet. 600. 


In Hinde v. Belinda, 1 Pet. 245, this court say: “Again. 
If complainants should fail, as we think they have failed, 


‘. iis oe Oe 
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to prove by competent and satisfactory evidence, the former 
existence, execution and contents of a formal deed of conveyance 
sufficient to pass the legal title, &c.,” from which we see clearly 
the character of proof that was considered essential in that 


regard. 


In Vattier v. Hinde, 7 Pet. 266-7, the bill alleged that a 
deed had been executed. The court say there is much 
reason to beiieve the allegation true, but it is lost, and the 
proof of its existence is not thought sufficient to estab- 
lish it. 

The person must have read it, and spoke from personal 
knowledge; having heard it read, is not sufticient. 

Nichols v. Ore Co., 56 N. Y. 618. 


To prove the contents of a lost deed, it must be shown 
to have been duly executed, and the witness must prove 
substantially its contents. 


Edwards v. Noves, 66 N. ¥. 125. 
We conclude that— 
Ist. For their failure to assign material error, the 
decree should be affirmed. 


2d. For the reason that the matters at issue are purely 
questions of fact, the findings of the Chancellor should be 
concurred in. 

3d. Upon the merits, as appear of record, appellants 
are not entitled to relief. 

4th. The law is against them. 


Respectfully submitted. eG Ree ¢ Ju r Ck 
W. G. WEATHERFORD, 
For Appellees. 
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IN THE 
Supreme Court of the Anited States. 


A. E. CAMERON ) 
AA > No. 208. 
Asa HOpGES ET AL. } 


Brief on Jurisdiction. 


In this case we now present to the court the affidavit 
of Asa Hodges, defendant and appellee, as to the citi- 
zeuship of the complainants, and thus show that they 
are all of them citizens of States different from the 
State of the complainant. 

The court has the admission orallv made during the 
argument by counsel that the facts are as stated in this 
affidavit. 

The question, then, 1s, Can the mere possibility that 
some one of these parties might be a citizen of the Dis- 
trict of Columbia be negatived by affidavit or admission 
here, so as to obviate the omission of some negative of 
that fact in the record below? 

We are not aware of any direct authority upon this 
question, but we submit that the principle has been 
announced which controls it. 

In R. R. vw. Ramsey, 22 Wall., 322-328, this court 
say : 

‘*Consent of parties cannot give jurisdiction, but the 
parties may admit the existence of the facts which give 
the jurisdiction, and the court may act judicially upon 
such admission.’’ 


ne 


2 


It is true the admission there was that the evidence 
of the facts once existed in the record; but I submit 
that the admission, or evidence of the fact, is just as 
good a ground for the court to act upon as the admis- 
sion that it was once alleged in the record and not 
denied. 

The admission that the allegation existed, and was 
not denied or put in issue, is simply an admission of 
matters which might have been true, and yet the juris- 
diction might not exist; for the allegation might be 
untrue, and the failure to deny collusive or negligent. 

But the evidence, or the admission, that the facts 
exist is conclusive of the existence of the jurisdiction. 
The court, then, may rely with perfect satisfaction upon 
evidence of the actual existence of the jurisdiction, 
which they could not have in the ordinary case of an 
allegation merely not denied. 

In substance, then, the evidence which we now offer 
of jurisdiction of the court is quite as satisfactory as 
that existing in the ordinary case where the evidence 
is merely an allegation not questioned by the adverse 
party. It results that if there is any difficulty in the 
matter it is not in satisfying the court of the fact of 
jurisdiction, but a question of mode; in other words, a 
technical objection—an objection not that the court 
did not have the jurisdiction, but that it does not appear 
in a particular way that the jurisdiction did exist. 

In £x-parte Bradstreet, 7 Peters, 647-’8, the court say: 


‘The demandant had a right to give the value of the 
property, demanded in evidence, at or before the trial, 
and would have aright to give it in evidence in this 
court.’’ 


The court was there speaking of evidence of the juris- 
dictional facts as affecting the case in the court below. 
It is not contended that this is a judicial determina- 
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tion of the exact question here; but it is submitted 
that the character of the question is the same. ‘The 
court has no more the jurisdiction of a sum below the 
limit, than of parties not within the statute; and if the 
one fact may be established on the trial or in this court, 
why may not the other? It is true that there was no 
question there of the right to make the proof in this 
court, for the question was upon the refusal of the court 
below to hear that evidence, but the statement made by 
the court is entitled to great respect if it be merely upon 
a technical question, and the dictum be one in aid of 
justice and of substance, and in avoidance of mere ob- 
struction and circuity. 

The statute does not prescribe any mode in which 
either citizenship or amount in dispute shall be made 
to appear. If the facts exist, the jurisdiction exists. 
The statute requires the existence of the fact, not the 
mode in which the existence of the fact shall appear. 

The courts, then, are at liberty to adopt such practice 
as may with the least circuity and delay guard the juris- 
diction without turning away cases of which they have 
jurisdiction in fact. 3 

What, then, is there to prevent this court from saying 
that, although this record below does not show conclu- 
sively the jurisdiction, yet the jurisdiction of that court 
does now conclusively appear? ,The parties below, 
knowing the facts, have made no issue on the jurisdic- 
tion. Their conduct admits, by silence in the court 
below, the jurisdiction. They assign noerror here upon 
it. The affidavit here and admission satisfy the court 
that the jurisdiction did in fact exist. The cause is 
ended by the judgment below. The complainant could 
not, if he desired, be allowed to take advantage of his 
own wrong or omission, or assign error upon it, and the 
court will not go out of its way to give him a benefit he 
has no right to ask, and does not ask. We will not, 
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therefore, send the parties back to reach the same result 
after delays and expense that there is no need to incur. 
Especially, we will not do this by reason of a mere fail- 
ure to state the facts with certainty to a certain intent in 
particular—mere failure to exclude an infinitesimal pos- 
sibility of error. This court is not bound to reverse ex- 
cept for substantial error, and substantial error does not 
exist here on this point. 

A writ of error lies for some defect 1n substance that 
is not aided, amendable, or cured at common law, or by 
some statute of amendments or jeofails. (2 Tidd’s 
Pr., 1136.) This court has repeatedly required amend- 
ments to be allowed below, and on this principle ought 
to disregard the defect here. (Robertson v. Cease, 97 
U. S., 646; Bors vw. Preston, 111 U. S., 263; Morgan z. 
Gay, 19 Wall., 81.) 

A defendant cannot move in arrest of judgment for 
anything which he might have pleaded in abatement. 

Why shall he be allowed to assign for error that the 
cause was improperly removed, when he has not resisted 
the removal or moved to remand ? 

But the court, if it should not find it possible to allow 
the cause to be retained on the proof here of the facts, 
will, on the authority of the cases above cited, remand, 
with leave to amend the petition for removal. 

J. B. HEISKELL, 
W. G. WEATHERFORD, 
kor Appell Cc. 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the western district of 
Michigan, northern division, Greeting: 

Jecause in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before you, 
Hon. Solomon L. Withey, district judge, sitting as cireuit judge, be- 
tween The H. Witbeck Company, plaintiff, and William C. Culbert- 
son, defendant, in a plea of ejectment, a manifest error hath hap- 
pened, to the great damage of the said defendant, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the third day of September, 1885, in the year of 
our Lord one thousand eight hundred and eighty-four. 

(Seal of the U. S. Cireuit Court, Western District ) 
i of Mich., Northern Division. 
HENRY M. HINSDILL, 
Clerk of the Supreme Court of the United States. 
By W. 8. HILL, 
Dep. Clerk for Northern Division. 


Allowed by 8. L. Withey, dist. judge. 


2 To the honorable the justices of the Supreme Court of the 
United States: 

The execution of the within writ appears by the schedule hereto 
annexed, the answer of the judge of the circuit court of the United 
States for the northern division of the western district of Michigan. 
Dated Sept. 3d, A. D. 1884. 


( Seal of the U. S. Circuit Court, Western District ) 
i of Mich., Northern Division. 


HENRY M. HINSDILL, Clerk. 
By W. 8S. HILL, Dep. Clerk. 


[Endorsed :] No. 64. Supreme Court of the United States. Wm. 
C. Culbertson, pl’t’ff in error, vs. H. Witbeck Company, def’t in error. 
Writ of error. Filed Sept. 5,1884. W. S. Hill, dep. clerk. John 
W. Stone. 
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UNITED STATES OF AMERICA, | ‘a 
Western District of Michigan, § ° 


I, Henry M. Hinsdill, clerk of the circuit court of the United States 
of America for the northern division of the western district of Mich- 
igan, do hereby certify that the annexed is a true transcript of the 
files and journal entries constituting the record of the case of The 
H. Witbeck Company vs. William C. Culbertson, now remaining on 
file and of record in my office; that | have compared said transcript 
with the original record so remaining in my office, and that it is 
a correct transcript therefrom and of the whole of such original and 
is hereby transmitted in obedience to the command of the annexed 
writ of error. : 

I further certify that the assignment of errors and citation, hereto 
annexed, are the original assignment of errors and citation filed with 
me in said cause. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said cireuit court this thirtieth day of Sep- 
tember, in the year of our Lord, one thousand eight hundred and 
eighty-four, and of the Independence of these United States the one 
hundred and ninth. 

{ Seal of the U.S. Cireuit Court, Western District ) 
of Mich., Northern Divison. ' 


HENRY M. HINSDILL, Clerk. 
By W. S. HILL, Dep. Clerk. 


Oo 


| Declaration in Ejectment. 
The Circuit Court for the County of Marquette. 


STATE OF MICHIGAN, } 
County of Marquette, | 


> 88S 


The Whitbeck Company is a corporation organized and existing 
under the laws of the State of Wisconsin, and as plaintiff herein, 
by Edward Cahill, its attorney, comes and files this its declaration 
as commencement of, and complains of William C. Culbertson, 
defendant herein, of a plea of ejectment. 

For that whereas the said plaintiff, on the tenth day of February, 
in the year one thousand eight hundred and eighty-two, was possessed 
of the following real estate and premises, situate in said county of 
Marquette, in said State of Michigan, and being known and desig- 
nated as the south half of section eight (8); the northwest quarter of 
the south west quarter, the southeast quarter of the southwest quarter, 
and the southeast quarter of section nine (9); the south half, the 
south half of the northeast quarter, and the southeast quarter of the 
north west quarter of section ten (10); the north half of section fifteen 
(15), the north half of section seventeen (17), the northeast quarter 
of section eighteen (18), and lots one (1) and four (4) on section 
eighteen (18), al! being in town forty-five (45) north, of range twenty- 
nine (29) west; to which said lands the plaintiff claims title in fee- 
simple. And the said plaintiff being so possessed thereof, the 
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WILLIAM C, CULBERTSON VS. THE H. WITRECK COMPANY. 3 


said defendant afterwards, to wit, on the tenth day of February, in 
said last-mentioned year, entered into said premises, claiming title 
thereto adverse to said plaintiff, and unlawfully withholds from said 
plaintiff the possession thereof, to the damage of said plaintiff one 
thousand dollars, and therefore he brings suit, ete. 
KDWARD CAHILL, 
Attorney for Plaintiff, Lansing, Mich. 


5 | Endorsed :] The circuit court for the county of Marquette. 
The Whitbeck Company, pl’ffs, vs. William C. Cuthbertson, 
def’t. Narr. Filed April 3, A. D. 1882. William Rowland, clerk. 


To the within-named defendant: 

Take notice that on filing a declaration in this cause, (of which 
the within is a true copy,) as commencement of suit, a rule was 
entered in the book of common rules, kept by the clerk of said 
court in his office, in Marquette, Mich., requiring you to appear and 
plead to said declaration within twenty days after service on you of 
a copy thereof, and notice of said rule or judgment, ete. 

Yours, ete., 
EDWARD CAHILL, 
Plaintiff's Attorney. 
STATE OF MICHIGAN, | _. 

County of SAF vg 

I hereby certify and return that on the — day of » A. D. 18—, 
[ served the declaration, of which the within is a copy, upon —— 
, the defendant named therein, by delivering to — personally a 
copy thereof, with the notice of rule to plead endorsed thereon as 
hereon endorsed. 

ees, ——. 


ninincinpes, Shavtl 


STATE OF MICHIGAN, | 
- 88 
County of . } 


I hereby certify and return that on the — day of , A. D. 18—, 
I served the declaration, of which the within Is a copy, upon —— 
, the defendant named therein, w— in actual occupation of the 
premises described therein, by delivering a copy thereof, with the 
notice of rule to plead endorsed thereon as hereon endorsed, to 
, a person of proper age, at the the dwelling house of said 
defendant, — being absent therefrom. 

Fees, 


—— , Sheriff. 
The plaintiff in the within-entitled cause, being a non-resident of 
this State, we, Jones & Poter and J. Henry Moores, of Lansing, 
Michigan, do hereby undertake to become security for such costs as 
may be awarded to the defendant against the plaintiff, and do promise 
and -gree to pay to said defendant all such costs as may be awarded 
to him in this suit against said plaintiff on taxation and demand 


thereof. 
Dated Feb. 10th, 1882. 
JONES & POTER. 
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4 WILLIAM C. CULBERTSON VS. THE H. WITBECK COMPANY. 


6 STATE OF MICHIGAN: 
The Cireuit Court for the County of Marquette. 
THe WHItTsBeck CoMpANY vs. WintIAM C. CULBERTSON. 


Dated April 4th, A. D. 1882. 

On filing declaration in this case, pursuant to the statute authoriz- 
ing the commencement of suits by declaration, and on motion of 
Edward Cahill, attorney for the plaintiff— 

It is ordered that the defendant in said cause appear and plead 
to the said declaration within twenty days after service upon him 
of a copy thereof, and notice of this rule or judgment, &e. 

EDWARD CAHILL, 
Plaintiff’s Attorney. 
WILLIAM ROWLAND, Clerk. 


7 The Circuit Court for the County of Marquette. 
THE WuHuitTsBeck CoMPANY vs. WILLIAM CU. CULBERTSON. 


The defendant comes, by Dan. H. Ball, his attorney, and demands 
a trial of the matters set forth.in the plaintiff’s declaration. 
DAN. H. BALL, 
Attorney for Defendant. 
Filed May 1, 1882. 
WM. ROWLAND, 
County Clerk. 


8 Petition and Bond for Removal to U. S. Cowrt. 
Circuit Court for the County of Marquette. 
’ | 
THe Wuitrpeck CoMPpANY vs. WILLIAM C. CULBERTSON. 


To the honorable the circuit court for the county of Marquette: 


The petition of William C. Culbertson, defendant in the above- 
entitled cause, respectfuly shows— 

1. That a suit was commenced or or about the third day of April, 
A. D. 1882, in the said circuit court for the county of Marquette by 
the above-named Whitbeck Company, as plaintiff, against your 
petitioner, as defendant. 

2. That your petitioner is, and was at the time said suit was com- 
menced, a citizen of the State of Pennsylvania. 

3. That said plaintiff is, and was at the time said suit was com- 
menced, a corporation organized and existing under the laws of the 
State of Wisconsin, having its principal office in said State or in the 
State of Illinois, and is, within the meaning of the acts of Congress, 
a citizen of the said State of Wisconsin. 

4. That the said plaintiff claims in the declaration in this suit as 
damages against your petitioner, the sum of one thousand dollars 
and lands of the value of ten thousand dollars and upwards, and that 
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the matter in dispute in said suit therefore exceeds-the sum of five 
hundred dollars, exclusive of costs. 

5. That your petitioner, the said defendant, is ready and willing 
to give good and sufficient surety as this court may direct, for doing 
all the acts and things required to be done by the provisions of law 
upon the removal of the said suit into the circuit court of the 
United States, and offers herewith the bond of himself, with Dan. H. 
Ball, as surety, in the penal sum of one thousand dollars, conditioned 
that your petitioner shall enter in the next circuit court of the 
United States for the western district of Michigan, northern division, 
on the first day of its next term or session, copies of all process, 
pleadings, and other proceedings in the said suit, and doing such 
other appropriate acts as by the acts of Congress are required to be 
done upon the removal of a suit into the said circuit court of the 
United States. : 

W herefore your petitioner prays that the said bond may beaccepted 
as good and sufficient surety according to the said provisions 
of law; that your petitioner may have leave to remove the said 
cause into the said circuit court of the United States, pursuant to 
the statute in such case made and provided, and that all further 
proceedings in this court may be stayed. And your petitioner will 
ever pray, We. 

W. C. CULBERTSON. 
DAN. H. BALL, 


Defendant's Attorneys. 


9 STATE OF MICHIGAN, re 
County of Marquette, . 

Be it remembered that on this twenty-ninth day of August, A. D. 
1882, before me personally appeared the above-named William C. 
Culbertson, and made oath that he was the defendant in the above 
‘ause ; that he has read the foregoing petition and knows the con- 
tents thereof, and that the same is true of his own knowledge. 

RICHARD BLACK, 
Notary Public in & for said County. 


Know all men by these presents, that we, William C. Culbertson, 
as principal, and Dan. H. Ball, as surety, are held and firmly bound 
unto the Whitbeck Company in the sum of one thousand: dollars, 
lawful money of the United States of America, to be paid to the said 
Whitbeck Company, its successors, or assigns; to which payment 
well and truly to be made, we bind ourselves, our heirs, executors 
and administrators, and each of them, firmly by these presents. 
Sealed with our seals, dated the twenty-ninth day of August, A. D. 
1882. 

Whereas the said Whitbeck Company, as plaintiff, has commenced 
against the said William C. Culbertson, as defendant, a certain suit 
in the circuit court for the county of Marquette; and, whereas, the 
said defendant has filed his petition in the said circuit court for the 
removal of said suit into the next circuit court of the United States 
for the western district of Michigan, northern division. 
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Now, therefore, the condition of this obligation is such, that if the 
above-named William C. Culbertson shall enter or cause to be 
entered in the said circuit court of the United States on the first day 
of its next term or session, copies of all process, pleadings, and other 
proceedings in the said suit, and do and cause to be done such other 
appropriate acts as are required to be done upon the removal of a 
suit into the cireuit court of the United States, and shall pay all 
costs that may be awarded by the said circuit court if such court 
shall hold that such suit was wrongfully or improperly removed 
thereto, then the above obligation shall be void, otherwise it shall 
remain in full force and virtue. 


W. C. CULBERTSON. M[t. s. 
DAN. H. BALL. i * 


10 STATE OF MICHIGAN, | 

County of ' j 

Dan. H. Ball, the surety named in the foregoing obligation, being 

duly sworn, deposes and says that he is a resident of the State of 

Michigan, and is worth the sum of two thousand dollars over all 

just debts and liabilities, in real estate, subject to execution in said 
county of Marquette. | 

DAN. H. BALL. 


Subscribed and sworn to before me this 29th day of August, 1882. 
RICHARD BLAKE, 
Notary Public in & for said County. 


> $8 - 


Circuit Court for the County of ’ 


vs. 

Please take notice that we are retained for the defendant in the 
above-entitled cause, and that upon the petition of the said defend- 
ant, and the bond accompanying the same, and copies of which said 
petition and bond are hereto annexed, and upon. the files and 
records of said cause, we shall move the said court on the — day of 
——, A. D. 187-, at the opening of court in the morning of said day, 
or as soon thereafter as counsel can be heard, for an order staying 
all proceedings in the said suit, and for leave to remove the same to 
the circuit court of the United State for the — district of Michigan, 
as prayed in the said petition. 


Defendant's Attorney. 


To 


STATE OF MICHIGAN, 
County of 


——, being duly sworn, deposes and says that on the — day 


——, plaintiff’s attorney. 


of , A. D. 187-, he served a notice, of which the within is a true 
copy, upon the within named , plaintiff’s attorneys, by 
deliverering the same to ——, and that said notice was 


accompanied by copies of the within petition and bond. 


a 


i 
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Subscribed and sworn to, this — day of , 1S7-, before me— 


? 


11 [Endorsed :] No. —. Circuit court, county of 
vs. Petition and bond for removal to U.S. 
court. Filed August 29th, A. D. 1882. C. M. Babcock, deputy 
clerk. Dan. H. Ball, def’t’s attorneys. 


12 At a general term of the circuit court for the county of 
Marquette, continued and held at the court-house in the city 
of Marquette, in said county, on Tuesday, the twenty-ninth day of 
August, A. D. one thousand eight hundred and eighty-two. 
Present: The Hon. C. B. Grant, circuit judge of the 25th cireuit. 
The court was opened for business in due form. 


In Case of THe Wuitrpeck Company vs. WILLIAM C. CULBERTSON. 


On reading and filing the petition of the above-named defendant 
for the removal of this suit into the circuit court of the United States 
for the northern division of the western district of Michigan, in the 
sixth circuit, in pursuance of the laws of the United States relating 
to the removal of suits from the State courts, and upon filing the 
security offered by said defendant -according to the requirements of 
said laws, and on motion of Dan. H. Ball, attorney for the said de- 
fendant, it is hereby ordered that the said security be accepted and 

the suit be removed into the next circuit court of the 
13 (Jnited States, to be held in the said northern division of the 

western district of Michigan, and that no further proceeslings 
be had in said suit in this court. 


STATE OF MICHIGAN: 
The Circuit Court for the County of Marquette. 
. | 
THe WHITBECK CoMPANY vs. WILLIAM C. CULBERTSON. 


I, William Rowland, clerk of the circuit court for said county, do 
hereby certify that the annexed and foregoing are true copies of the 
declaration and of the other files and journal entries constituting 
the record of the cause therein entitled ; that I have compared the 
said copies with the original thereof, now remaining of record in my 
office, and that they are correct transcripts therefrom and of the 
whole of such originals. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at the city of Marquette, this fourth day of September, 
A. D. 1882. 

[Seal of the Circuit Court, Marquette County, Michigan. | 


WILLIAM ROWLAND, Clerk. 


[ Endorsed:| The Circuit Court of the United States for the Sixth 
Circuit and Western District of Michigan, Northern Division. The 
Whitbeck Company vs. William C. Culbertson. Filed Sept. Sth, 
1882. Gad Smith, dep. clerk. 
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14 Unitrep Strates oF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan. 
THe H. Wirseck Company vs. WILLIAM C, CULBERTSON. 
Apri 16, 1883. 
In the above-entitled cause it is hereby consented that upon filing 
this stipulation an order may be entered allowing the plaintiff to 
amend its declaration and all other proceedings taken on its behalf 
in said cause, by striking out the words “the Witbeck Company ” 
and the words “ Whitbeck Company” whenever they appear in such 
declaration or proceedings, and inserting in lieu thereof the words 
“the H. Witbeck Company,” as the name of said plaintiff: also 
amending said declaration by striking out the words “the north- 
east quarter of section eighteen (18).” 
EDWARD CAHILL, 
PUtf’s Attorney. 
DAN. H. BALL, 
Defendant's Attorney. 


Filed May 5, 1883. 
GAD SMITH, Clerk. 


15 Unitep STATES OF AMERICA: 


The Circuit Court of the United States for the Western District of 
Michigan. 
Tue H. Wurrseck Company vs. WILLIAM C. CULBERTSON. 
AprIL 16, 1883. 
In the above-entitled cause it is hereby consented that upon filing 
this stipulation an order may be entered allowing the plaintiff to 
amend its declaration and all other proceedings taken on its behalf 
in said cause, by striking out the words “the Witbeck Company” 
and the words “the Whitbeck Company” whenever they appear in 
such declaration or proceedings, and inserting in lieu thereof the 
words “the H. Witbeck Company” as the name of said plaintiff; 
also amending said declaration by striking out the words “ the north- 
east quarter of section eighteen (18).” 
EDWARD CAHILL, 
PU ff’s Attorney. 
DAN. H. BALL, 
Defendant's Attorney. 


Filed May 10, ’83. 


GAD SMITH, Clerk. 
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16 Declaration in Ejectment. 


The Circuit Court for the County of Marquette. 
STATE OF MICHIGAN, Baa 
County of Marquette, - 


The H. Whitbeck Company is a corporation organized and existing 
under the laws of the State of Wisconsin, and as plaintiff herein, 
by Edward Cahill, attorney, comes and file- this its amended declara- 
tion by consent, and complains of William C. Culbertson, defendant 
herein, of.a plea of ejectment. 

For that whereas the said plaintiff, on the tenth day of February, 
in the vear one thousand eight hundred and eighty-two, was possessed 
of the following real estate and premises, situate in said county of 
Marquette, in said State of Michigan, and being known and desig- 
nated as the south half of section eight | 8): the northwest quarter of 
the south west quarter, the southeast quarter of the southwest quarter, 
and the southeast quarter of section nine (9); the south half, the 
south half of the northeast quarter, and the southeast quarter of 
the northwest quarter of section ten (10); the north half of section 
fifteen (15), the north half of section seventeen (17), and lots one (1) 
and four (4) on section eighteen (18), all being in town forty-five (45) 
north, of range twenty-nine (29) west; to which said lands the 
plaintiff claims title in fee-simple. And the said plaintiff being so 
possessed thereof, the said defendant afterwards, to wit, on the tenth 
day of February, in said last-mentioned year, entered into said 
premises, claiming title thereto adverse to said plaintiff, and unlaw- 
fully withholds from said plaintiff the possession thereof, to the 
damage of said plaintiff one thousand dollars, and therefore it brings 
suit, ete. 

EDWARD CAHILL, 
Attorney for Plaintiff. 


17 | Endorsed ‘J The circuit court for the county of Marquette. 
Narr. Filed M: ay 10, A. D. 18838. 


Us. 


Gad Smith, clerk. 


To the within-named defendant: 

Take notice that on filing a declaration in this cause, (of which 
the within is a true copy,) as commencement of suit, a rule was 
entered in the book of common rules, kept by the clerk of said 
court in his office, in ; , requiring you to appear and plead 
to said declaration within twenty days after service on you of a copy 
thereof, and notice of said rule or judgment, ete. 

Yours, etc., 


Plaintiff’- Attorney. 
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Strate or MICHIGAN, } .. . 
County of bar 


j 


I hereby certify and return that on the — day of , A. D. 18—, 
I served the declaration, of which the within is a copy, upon 
, the defendant named therein, by delivering to — personally a 
copy thereof, with the notice of rule to plead endorsed thereon as 
hereon endorsed. 

Fees, 


, Sheriff. 
STATE OF MICHIGAN, ee 
County of ‘es 


I hereby certif: ay of , A. D. 18—, 
I served the declaration, of which the within is a copy, upon 
, the defendant named therein, who w— in actuai occupation of 
the premises described therein, by delivering a copy thereof, with 
the notice of rule to plead endorsed thereon as hereon endorsed, to 
, a person of proper age, at the dwelling house of said 
defendant, being absent therefrom. 

Fees, 


, Sheriff. 
18 UniIteED STATES OF AMERICA: 
May Term, Friday, July 20th, 1883 

At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, northern division, begun 
and held at the United States court rooms, in the city of Marquette, 
in said district, on Tuesday, the seventeenth day of July, A. D. one 
thousand eight hundred and eighty-three. 

Court met pursuant to adjournment. 

Present: Hon. Solomon L. Withey, district judge. 

H. Witrseck Company vs. WILLIAM C. CULBERTSON. 

The parties to this cause being in court by their respective attor- 
neys, ready for trial, thereupon came a jury, to wit, Terrence Moore, 
J.C. H. Pettin, Jonas MekKerchy, Harry Diamond, G. N. Conklin, 
S. P. Kline, John Quim, Henry Roberts, Justin N. Mead, George 
Ruffe, Alex. G. Shields, and Walford Been, good and lawful men, 
who being duly impannelled, tried, and sworn well and truly to try 
the issue between the parties— 

W peroapan the court adjourned until to- — at 9 o’clock a.m. 


. L. WITHEY. 
19 Unitep States OF AMERICA: 
May Term, Monday, July 21st, A. D. 1883 
Court met pursuant to adjournment. 
Present: Hon. Solomon L. Withey, district judge. 
H. Wirseck Company vs. WitniAM C. CULBERTSON. 


The jury heretofore impannel/ed and sworn in this cause, sat to- 
gether and heard further evidence therein. 
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Whereupon the court adjourned until Monday morning at 9 
o’clock. 
S. L. WITHEY. 
20 UNITED STATES OF AMERICA: 
May Term, Monday, July 23d, A. D. 1888. 
Court met pursuant to adjournment. 
Present: Hon. Solomon L. Withey, district judge. 
H. Wirseck Company vs. WittiAmM C. CULBERTSON. 


The jury heretofore sworn in this cause sat together and heard 
the conclusion of the evidence, the arguments of counsel, and the 
charge of the court, and without retiring from the bar of the court 
do say, upon their oath, that the said defendant is guilty of unlaw- 
fully withholding from the said plaintiff the premises deseribed 
in his declaration in this cause, and that the said plaintiff is: well 
entitled to hold the same in fee as the the said plaintiff hath, in his 
said declaration, complained against him, the said defendant; and 
they assess the damages of the said plaintiff, over and above his 
costs and charges by him about his suit in this behalf expended, at 
six cents. Whereupon the court adjourned until to-morrow morn- 


ing at 9 o'clock a. m. 
S. L. WITHEY. 


21 UNITED STATES OF AMERICA: 
May Term, Tuesday, July 24th, A. D. 1885. 
Court met pursuant to adjournment. 
Present: Hon. Solomon L. Withey, district judge. 
H. Wuirseck Company vs. WILLIAM C. CULBERTSON. 


The jury by whom the issue joined in this cause was tried, having 
found by their verdict that the said defendant is guilty of unlawfully 
withholding from the said plaintiff the premises described in his 
declaration in this cause, and that the said plaintiff is well entitled 
to hold the same in fee, and having assessed the damages of the 
said plaintiff by reason thereof over and above his costs and charges 
by him about his suit in this behalf expended at the sum of six 
cents, therefore it is considered that the said plaintiff do recover 
against the said defendant the possession of the said premises ac- 
cording to the verdict of the jury aforesaid, and that he have a writ 
of possession therefor according to the force, form, and effect of his 
said recovery. And it is further considered that the said plaintiff 

do recover against the said defendant his damages by the 
22 jurors in form aforesaid assessed, together with his costs and 
charges aforesaid to be taxed, and that the said plaintiff have 
execution thereof. On motion of Dan. H. Ball, Esq., defendant's 
attorney, — ordered that the defendants have sixty days within 


+ 


which to move the court for a new trial of this cause, and that the 
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time for presenting and setting a bill of exceptions therein be ex- 
tended for the same period, and in the mean time further proceed- 
ings, except taxation of costs, are stayed. Whereupon the court 
adjourned without day. 

S. L. WITHEY. 


23 In the Cireuit Court of the United States for the Western 
District of Michigan, Northern Division. 


Tue H. Wirseck Company, Plaintiff, 
Us. 
WirtitrAmM C. CuLBertson, Defendant. 


Now comes the said defendant, William C. Culbertson, by Dan. 
H. Ball, his attorney, and moves the court that the verdict and 
judgment heretofore rendered in the above-entitled cause be set 
aside and a new trial granted for the following reasons, viz: 

Ist. Because the court erred, upon the trial of said cause, in ad- 
mitting and receiving in evidence, a certain instrument in writing 
purporting to be a transcript from the returns of delinquent taxes 
of Marquette county for the year 1861; said transcript not having 
endorsed thereon nor annexed thereto such certificate as the laws of 
the State of Michigan require to constitute said transcript evidence 
in said cause; and that certificate was defective in this, to wit, that 
it did not state that said transcript was a correct transcript “of the 
whole of the original” and also because said certificate upon its 

face was to the purport; that said transcript was not a cerrect 
24 transcript “of the whole of the original,” those words in sub- 
stance being erased from said certificate. 

2d. Because the court erred in admitting in evidence the stubs of 
the book of county orders of Marquette county ¢ and especially stubs 
numbered 908, 909, 918, 924, 937, 945, 949, and others, as the same 
were not competent evidence in said cause upon any material fact in 
issue ; that they were introduced as tending to show payment of 
certain sums of money to one Clarence E. Eddy, but were clearly 
not the best evidence which might be produced of that fact, if true; 
that there was no law requiring such stubs to be kept, and all en- 
tries thereon were clearly unofficial, and could only be evidence 
against the individual making the same. 

3d. Because the court erred in holding and deciding that the legal 
presumption was, that the supervisors having voted to pay the cir- 
cuit judge a certain amount of money as extra compensation at a 
meeting of the board in 1865, that such amount was included in the 
estimates for the ensuing year; and, that unless the defendant 
should show affirmatively that there was sufficient money in the 

general fund not otherwise appropriated to meet such pay- 

25 ment, the court would presume without further evidence that 
an illegal tax was levied, and the tax sale and deed invalid. 

4th. Because the court erred in holding on the trial of said cause 
that such a presumption, mentioned in the last paragraph, in any 
event was conclusive, that being at the most only a presumption of 
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fact, it should have been submitted to the jury, under instructions. 

Sth. That the court erred in holding on the trial of said cause, 
that because the board of supervisors voted to pay Clarence E. Eddy, 
judge of the circuit court, during his term of office, the sum of three 
hundred and fifty dollars per annum, in the entire absence of any 
proof as to what said payments were to be made for, the court would 
presume that they were for some unlawful purpose. 

6th. That the court erred in instructing the jury to render a 
verdict for the plaintiff. 

Dated September 20th, 1883. 

DAN. H. BALL, 
Alt’y for Defendant. 


26 Unitep STATES OF AMERICA: 


The Cireuit Court of the United States for the Western District of 
Michigan,-Northern Division. 


’ 


Tue H. Witrseck Company vs. WitnIAM C. CULBERTSON. 


Ejectment. 


Now comes the said defendant, by Dan. H. Ball, his attorney, and 
moves that the judgment heretofore rendered in this cause be set 
aside and that a new trial be granted therein in accordance with 
the statute in such case made and provided. 

Dated February Ist, 1884. 

DAN. H. BALL, 
Attorney for Defendant. 


Circuit Court United States, Sixth Cireuit, Western District 
Michigan, Northern Division. 


Tue H. Wirseck Company, PI'’ff, 
Us. 
WitiraAM C. CuLBERTSON, Def’t. 
Ejectment. 


Received of Dan. H. Ball, attorney for the above-named defendant, 
twenty-one dollars ($21.00), as payment in full of plaintiff’s costs 
and damages recovered in the former trial of said cause, and I con- 
sent that the judgment heretofore rendered in said cause may be 
vacated and a new trial granted under the statute in such case made 
and provided. 

Dated Feb’y 1, 1884. 
EDWARD CAHILL, 

Pl’jf’s Atty 
Filed Feb’y 1, ’84. 
GAD SMITH, Clerk. 
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27 UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit & 
Western District of Michigan, Northern Division. 


Tue H. Witrepeck Company vs. WILLIAM C. CULBERTSON. 
Ejectment. 


On motion of Dan. H. Ball, attorney of the defendant in this cause, 
and on reading the written acknowledgment of Edward Cahill, Esq., 
attorney for the plaintiff, showing full payment of all damages and 
costs recovered by the plaintiff in the former tral of this "use, 
it is ordered that the oh senate heretofore rendered in this cause be, 
and the same is hereby, set aside and vacated and that a new trial 
be granted therein in accordance with the statute in such case made 
and provided. | 

Dated February 2d .~ D. 1584. 

L. WITHEY, 
U. S. Dist. Judge. 


Filed Feb’y 2, ’54. 


GAD SMITH, Dep. Clerk. 


28 UNITED STATES OF AMERICA: 
May Term, Tuesday, July 15th, A. D. 1884. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, northern division, begun 
and held at the United States court rooms in the city of Marquette, 
in said district on Tuesday, the fifteenth day of July, in the year of 
our Lord one thousand eight hundred and eighty-four. 


Present: The Hon. Soloman L. Withey, district judge. 


THe H. Wuirreck CoMPANY 
) 
v8. No. 64. 
WILLIAM C. CULBERTSON. 


This cause coming on for trial, the following jury was called and 
sworn, to wit: Sampson Bice, Benj. F. Chynoweth, Fred Wolner, 
Robert Ivey, John W. Kingston, Lewis F. Trempe, Charles Frost, 
Jacob Schneider, George Mall, George L. North, William Richards, 
and E. J. Ranson, who sat together in the jury seats and listened to 
the evidence this day adduced. 

The court adjurned until July 16. 

S. L. WITHEY. 


——— ee —_ 
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29 Unirep States oF AMERICA: 
May Term, A. D. 1884. 


WEDNESDAY, July 16, 1884. 
The court met persuant to adjournment. 


Present: The Honorable Solomon L. Withey, district judge. 


Tue H. Wuirseck COMPANY, ) 
vs. >» No. 64, 
WitiiaM C. CuLBertson. } 


The jury heretofore impannelled and sworn in this cause sat to- 
gether and heard the conclusion of the evidence, the arguments of 
counsel, and the charge of the court, and retired from the bar thereof 
in charge of George Wagner, an officer of the court duly sworn to 
attend them, to consider of their verdict to be given, and after being 
absent for a time return into court and say upon their oaths that the 
said defendant is guilty of unlawfully withholding from the said 
plaintiff, the premises described in its declaration in this cause as 
the south half of section eight (8), the northwest quarter of the 
southwest quarter, the southeast quarter of the southwest quarter 
and the southeast quarter of section nine (9); the south half, 
the south half of the northeast quarter and the southeast quarter of 
the northwest quarter of section ten (10); the north half of section 

fifteen (15); the north half of section seventeen (17), and lots 
30 one and four (4) on section eighteen (18), all being in town- 

ship forty-five (45) north of range twenty-nine (29) west, 
situated in the county of Marquette and state of Michigan. That 
the value of said premises exceeds the sum of five thousand dollars, 
and that the said plaintiff is well entitled to hold the same in fee as 
the said plaintiff hath in its declaration complained against him 
the said defendant; and they assess the damages of the said plaintiff 
over and above its costs and charges by it about its suit in this be- 
half expended at six cents. 

Therefore it is considered that the said plaintiff do recover against 
the said defendant the possession of the said premises according to 
the verdict of the jurors aforesaid and that it bave a writ of posses- 
sion therefor, according to the force, form, and effect of its said 
recovery. 

And it is further considered that the said plaintiff do recover 
against the said defendant, its damages by the said jurors in form 
aforesaid assessed, together with its costs and charges aforesaid to be 
taxed, and that the said plaintiff have execution thereof. 


S. L. WITHEY. 
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31 Supreme Court of the United States. 


Witi1amM C. CuLpertson, Plaintiff in Error, 
vs. 
THe H. Wirseck Company, Defendant in Error. 


To the clerk of the circuit court of the United States for the western 
district of Michigan: 

The above-named William C. Culbertson makes application to 
you to obtain a, writ of error from the said Supreme Court, to be 
directed to the judge of the said circuit court to bring up the record 
in a certain suit lately depending in said circuit court wherein the 
above-named defendant, The H. Witbeck Company, was plaintiff, 
and the said William C. Culbertson was defendant in a plea of 
ejectment; the said William C. Culbertson complaining that error 
hath intervened in the said record to his detriment. 

You will please issue the writ-in the usual form, and make the 
same returnable on the first day of the next ensuing term of the 
said Supreme Court. 

Dated September Ist, 1884. 

JOHN W. STONE, 
Attorney for Plaintiff in Error. 


Filed Sept. 3, 1884. 
W. S. HILL, 
Dep. Clerk. 


32 Unirep STATES oF AMERICA: 


The Cireuit Court of the United States for the Northern Division 
of the Western District of Michigan. 


Tue H. Witrseck Company vs. WILLIAM C. CULBERTSON. 


WeEsTERN District oF MICHIGAN, 88: 


Dan. H. Ball, of the city and county of Marquette, in said district, 
being duly sworn, deposes and says that he is the attorney of the 
above-named defendant in this cause, and that he is acquainted 
with values of real estate in the locality where the lands in contro- 
versy in this suit are situated, and that the lands described in the 
declaration in this cause, the title to which was in controversy in 
this suit, exceed in value the sum of five thousand dollars. 


DAN. H. BALL. 


Subscribed and sworn to before me the first dav of September, 


A. D. 1884. 
CHESTER B. HINSDILL, 


U. S. Commissioner, West. Dist. Michigan. 


Filed Sept. 3, 1884. 


W.S. HILL, 
Dep. Clerk. 
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33 Unitrep STaTes oF AMERICA: 


The Cireuit Court of the United States for the Northern Division 
of the Western District of Michigan. 


Tue H. Witrspeck Company vs. WILLIAM C. CULBERTSON. 


At a session of said court, held at the court room of said court, in 
the city of Marquette in said district,on the fifteenth day of July, 
in the year one thousand eight hundred and e ighty-four, before the 
Houorable Solomon L. W ithey , judge of said court, the issue joined 
between the parties in this cause came on to be tried by a jury of 
said district, for that purpose duly empanneled, at which day came 
the said plaintiff and the said defendant, by their respective attorneys, 
and the jurors of the jury aforesaid, who were then and there duly 
sworn to try the issue aforesaid. 

And the said plaintiff’s counsel, to maintain and prove the issue 
on the part of the plaintiff, offered and read in evidence articles of 
incorporation of the plaintiff, tending to show due incorporation and 
authority to hold lands. 

Plaintiff’s counsel further offered and read certain patents, issued 
by\the United States, dated May fifth, 1857, conveying to Albert L. 
Magilton all the lands described in the declaration, except the 
north half of section fifteen (15), in town. forty-five (45) north of 
range twenty-nine (29) west, and conveying said last mentioned 

parcel of land to Stephen Walsh. — 
34 Also deeds from Albert L. Magilton and Stephen Walsh, 
dated October twenty-nine, 1855, conveying all said lands to 
William A. Pratt. 

Also evidence tending to show that said lands were entered at the 
proper land office, October first, 1855. 

Plaintiff’s counsel then offered in evidence what purported to be 
the record of a deed from William A. Pratt and wife, to Still Man- 
ning and William Wright, dated October twenty-ninth, 1855, which 
record was made and kept in the office of the register of deeds for 
the county of Marquette, wherein said lands are situated, conveying 
the lands described in the declaration in this cause, and other lands, 
amounting in all to fourteen thousand sixty-six and ,55; (14,066.65) 
acres. The following is a copy of said record, omitting the descrip- 
tions of land: 


William A. Pratt & wife to Still Manning and William Wright: 


This indenture made this twenty-ninth day of October, in the 
year of our Lord one thousand eight hundred and fifty-five, between 
William A. Pratt and Harriett W. Pratt, of Chippewa county, in the 
State of Michigan, of the first part, and Still Manning and William 
Wright of Newark in the State of New Jersey, of the second part, 
witnesseth, that the said party of the first part for and in considera- 
tion of the sum of forty-two thousand one hundred ninety-nine 
dollars and ninety-five cents ($42,199.95), lawful money of the 
United States of America to them in hand paid by the said party 
of the second part, the receipt whereof is hereby confessed and ac- 
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knowledged, have granted, bargained, sold, remised, released, aliened 
conveyed and confirmed, and by these presents do grant 
35 bargain, sell, remise, release, alien, convey, and confirm unto 
the said party of the second part, and to their heirs and as- 
signs, forever. 

All those certain pieces or parcels of land lying and situated in 
the county of Marquette, in the State of Michigan, and in the district 
of lands subject to sale at the United States land office, Sault Ste. 
Marie, Mich., to wit: 

+ * * * * “hy * 


Together with all and singular, the tenements, hereditaments, 
and appurtenances thereto belonging or in anyway appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof, and all the estate, right, title, interest, 
dower and right of dower, claim, and demand whatsoever of the 
said party of the first part, either in law or equity, of, in, and to the 
above-bargained premises with the said hereditaments and appurte- 
ances. 

To have and to hold the above-premises, as above described, with 
the appurtenances unto the said party of the second part and to 
their heirs and assigns forever; and the said party of the first part, 
their heirs, executors, and administrators, do covenant, grant, bar- 
gain, and agree to and with the said party of the second part, their 
heirs and assigns, that at the time of the ensealing and delivery of 
these presents they are well siezed of the premises above conveyed 
as of a good, sure, perfect, absolute, and indefeasible estate of inheir- 
itance in the law in fee-simple, and that the above-bargained prem- 
ises, in the quiet and peaceable possession of the said party of the 

second part, their heirs and assigns, against all and every 
36 person or persons lawfully claiming or to claim the whole or 
any part thereof, they will forever warrant and defend. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

WM. A. PRATT. L. 8. 
HARRIET W. PRATT. 


Signed, sealed, and delivered in presence of— 
STEPHEN WALSH, 
For William A. Pratt. 
W. H. ROCKWELL, 
GEO. HOWE, 
For Harriet W. Pratt. 


The word “half” in the twelfth line, was interlined before sign- 
ing (on the second page). 


STEPHEN WALSH. 
EBENEZER WARNER. 
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STATE OF MicHIGAN, Chippewa County: 


On this 29th day of October, 1855, before me, the subscriber, ap- 
peared William A. Pratt, who acknowledged that he executed 
the foregoing instrument; and I certify that I know the person who 
made the said acknowledgment to be the individual described in 
and who executed the within instrument. 

EBENEZER WARNER, 
Justice of the Peace. 


Defendant’s counsel objected to said evidence for the reason that 
said deed, as appears by said record, had but one subscribing witness 
as to the grantor, William A. Pratt. 

But suid objection was overruled by the court and said record 
was admitted in evidence; to which defendant’s counsel excepted. 

Plaintiff’s counsel offered in evidence an instrument purporting 
to be a deed from Still Manning and wife and William Wright and 
wife to Edward C. Wilder, conveying all the lands described in the 
declaration in this cause for the sum of ten dollars. 

The only acknowledgment, authentication, or proof of the execu- 
cution of said deed were the following certificates attached to the 
deed : 


37 STaTeE OF New JERSEY, ) __- 
88 
Kssex County, j 

Be it remembered that on this sixth day of July, in the year one 
thousand — sixty, before me, William <A. Richter, a master in 
chancery and notary public in and for said State of New Jersey, 
personally appeared Still Manning and Henrietta, his wife, and 
William Wright and Minerva, his wife, who I am satisfied are the 
grantors in the within deed of conveyance ; and I having first made 
known to them the contents thereof, they did severally acknowledge 
that they signed, sealed, and delivered the same as their voluntary 
act and deed, for the uses and purposes therein expressed, and the 
said deed in all things to be their free act and deed. ‘ And the said 
Henrietta Manning and Minerva Wright being by me privately ex- 
amined, separate and’ apart from their said husbands, did further 
acknowledge that they signed, sealed and delivered the same as their 
voluntary act and deed freely, without any fear, threats, or compul- 
sion of their said husbands. 

In witness whereof I have hereunto set my hand and affixed my 
notarial seal of office on the day and year first above written, at the 
city of Newark, in said State. - 

[ SEAL. ] WILLIAM A. RICHTER, 


Master in Chancery. 
STATE OF New JERSEY, | ’ 
? ' ’ 4 8S Py 
County of Essex, 
I, William A. Smith, clerk of the county of Essex and clerk of the 
circuit court and inferior court of common pleas of said county, 
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do hereby certify that said courts are courts of record, 
38 that William A. Richter, Esq., was at the time of taking the 

same master in chancery and a notary public in and for said 
county, duly commissioned and sworn, and qualified to act as such; 
that as such master in chancery he is duly authorized by the laws 
of the State of New Jersey to take the proof and acknowledgment of 
deeds and other instruments in writing: that the annexed instru- 
ment is executed and the proof of acxsnowledgment thereto taken 
in accordance with the laws of said State; that I am well acquainted 
with the handwriting of such master in chancery and verily believe 
his signature to the same is gennine. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at the city of Newark, in said county of Essex, this 
twenty-sixth day of May, A. D. 1881. 

[ SEAL. | WM. A. SMITH, Clerk. 


Defendant’s counsel objected to the admission of said deed for the 
reason that it does not appear from said certificate that the persons 
acknowledging were the saine persons as those named as grantors 
in said deed. 

But said objection was overruled by the court, and defendant’s 
counsel excepted. 

Plaintiff’s counsel then offered in evidence the following record, 
from the office of the register of deeds of said county of Marquette, 
Viz: 
og Last Will and Testament of Edward C. Wilder, dee’d. 


I, Edward C. Wilder, of city, county and State of New York, do 
make, publish and declare my last will and testament as follows, 
Viz: 

First. 
I direct that my just debts and funeral expenses be paid. 
Second. 


I give, devise and bequeath all my property, both real and per- 

sonal, unto my beloved wife, Sophia A. Wilder. 
Third. 

I hereby appoint my said wife, Sophia A. Wilder, sole executrix 
of this my last will and testament. 

In witness whereof, I have hereunto set my hand and seal, this 
thirtieth day of July, 1874. 

EDWARD C. WILDER. [t. s.] 


Subscribed by the testator in the presence of each of us, and at 
the same time declared by him to us to be his last will and testament 
and thereupon at the request of the testator and in his presence and 
in the presence of each other, we sign our names hereto as witnesses, 
this thirtieth day of July, 1874. 

FRANCES W. FARWELL. 
STERLING F. HAYWARD. 
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STATE OF MICHIGAN, | } 
¥ , 8S bg 
County of Marquette, | 


Ata session of the probate court, for the county of Marquette, 

holden at the probate office in the city of Marquette, on Mon- 

40) day, the thirty-first day of October, in the year one thousand 
eight hundred and eighty-one. 


Present: Edward S. Hardy, judge of probate. 
In the Matter of the Estate of Epwarp C. Witprer, Deceased. 


This day having been appointed by the court for hearing the 
petition of James E. Dalliba praying amongst other things, for reasons 
therein set forth, that a certain instrument, purporting to be a copy 
of the last will and testament of said deceased, and the probate 
thereof duly authenticated and heretofore presented to this court 
with said petition be allowed, filed and recorded. Now come into 
court the said petitioner and answers, and it satisfactorily appear- 
ing by due proof on file, that a copy of the order of this court 
touching the hearing of said petition made on the seventh day of 
October last past, had been duly published as therein directed, 
whereby all parties interested in the premises were duly notified of 
said hearing. 

And it further satisfactorily appearing to the court, after a full 
hearing upon said petition and on examination of the proofs and 
allegations of the petitioner, that said deceased was, at the time of 
his death, a resident of the city of New York, in the State of New 
York, and died leaving his last will and testament, which was duly 
approved and allowed in the surrogate court for, in and of the county 
of New York, in the State of New York, according to the laws there- 
of, and that he was possessed of estate situate in said county of 
Marquette, on which said will operates. 

And the evidence touching the premises being materially consid- 
ered, it satisfactorily appears that said copy of said will ought to be 
allowed in this State as the last will and testament of said de- 

ceased. 
4] It is therefore ordered, adjudged and declared by this court 
that said copy of said last will and testament of said deceased 
be allowed, filed, and recorded in this court and that the same shall 
have full force and effect in this State, as such will, agreeably to the 
statute in such case made and provided. 

And it is further ordered that the execution of said last will and 
testament be committed and the administration of the estate of the 
said deceased be granted to said Sophia Wilder, the executrix in 
said will named, who is ordered to give bond in the penal sum of 
one thousand dollars with sufficient sureties, as required by the 
statute in such case made and provided, and that the same being 
duly approved and filed, the letters testamentary do issue in the 
premises. 

EDWARD 8. HARDY, 
Judge of Probate. 
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STATE OF MICHIGAN, cs 
County of Marquette, \~ 


Probate Court for said County. 


Be it remembered that the annexed and foregoing instrument, 
being a duly authenticated copy of the last will and testament of 
Edward C. Wilder, late of the county of New York, in the State of 
New York, deceased, which was duly allowed, filed, and recorded in 
said court in pursuance of the decree thereof, of which the foregoing 
is a true, full, and correct copy. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at the city of Marquette, in said county, this 
thirty-first day of October, in the year one thousand eight hundred 
and eighty-one. 

[ SEAL. | EDWARD 8S. HARDY, 
, Judge of Probate. 


42 Defendant’s counsel objected to said record as evidence for 


cee 


the reason that said record contained no proof that the pro- 
bate court of the county of Marquette obtained jurisdiction to make 
the order admitting said will to probate in this State, and that it 
contains no record of any authentication or probate by any foreign 
court or officer. 

Said objection was overruled by the court and said record was ad- 
mitted in evidence, and defendant’s counsel excepted. 

Plaintiff’s counsel then offered in evidence a quit-claim deed ex- 
ecuted by Sophia A. Wilder, as widow and sole executrix of Edward 
C. Wilder, to J. Henry Moores, dated May seventeenth, 1881, and 
also a quit-claim deed from Sophia A. Wilder to J. Henry Moores, 
dated December eighth, 1881, purporting to convey all the lands 
described in the declaration in this cause. 

Defendant's counsel objected for the reason that the will under 
which the grantor purported to act, and under which she claimed, 
had not been duly proved and authenticated, which objection was 
overruled by the court and defendant’s counsel excepted. 

Plaintiff’s counsel then offered and read in evidence deeds of con- 
veyance from J. Henry Moores, vesting in the plaintiff, before the 
commencement of this suit, all the title of said J. Henry Moores to 
said lands acquired by the conveyances aforesaid. 

It was admitted on the part of the defendant that he claimed 
title to the lands in the said declaration described adversely to the 
the plaintiff. 

Thereupon the plaintiff’s counsel rested his case. 


43 Defence. 


The said defendant’s counsel, to maintain and prove the issue on the 
part of the defendant, offered in evidence the record of a certain 
declaration of trust, executed by Still Manning and William 
Wright, dated November seventeenth, 1855, duly recorded in the 
office of the register of deeds, for said county of Marquette, 
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covering all the lands described in the deed above mentioned from 
William A. Pratt, to said Manning and Wright, dated October 
twenty-ninth, 1855, that is to say, all the land in controversy in 
this suit, and other lands, amounting in all to fourteen thousand 
sixty-six and ,%°; (14,066.65) acres. The following is a copy of said 
record, omitting the description of land, viz: 


Still Manning & William Wright to William A. Pratt. 
Declaration of Trust. 


Know all men by these presents, that, whereas William A. Pratt 
and Harriett W., his wife, of Chippewa county, in the State of 
Michigan, have recently, by certain deeds of conveyance, bargained, 
sold and convéyed to us, Still Manning and William Wright, both 
of the city of Newark, in the county of Essex, and State of New 
Jersey, certain lands situated in the county of Marquette, in the 
State of Michigan, that is to say: 

All those certain pieces or parcels of land lying and situate in the 

county of Marquette, in the State of Michigan, and in the 
44 district of land subjects to sale at the United States Land Office, 
Sault Ste. Marie, Michigan, to wit: 
* * * * * * * 


Together with all and singular the tenements, hereditaments and 
appurtenances thereto belonging or in anywise appertaining, and 
the reversion and reversions, remainer and rei:nainders, rents, issues 
and profits thereof: 

Now therefore, these presents are to declare and make known, and 
we, the said Still Manning and William Wright, do hereby declare 
and make known, to all whom it may concern, that the purchase 
money of the said lands was not paid wholly by us, but was paid 
and contributed as follows—that is to say: One-fourth part thereof 
by Aaron Peck, of Orange, in the county of Essex, and State of New 
Jersey ; one-fourth part thereof by the said William A. Pratt, of 
Sault Ste. Marie, in the county of Chippewa, in the State of Michi- 
gan; one-fourth part thereof by the said Still Manning, and the 
remaining one-fourth part thereof by the said William Wright. 
And we do hereby further declare and make known that we do hold 
the said lands in trust for ourselves and the said Aaron Peck and 
William A. Pratt, their heirs and assigns in the proportions above 
mentioned—that is to say—one undivided fourth part thereof in 
trust for the said Aaron Peck ; one undivided fourth part thereof in 
trust for the said William A. Pratt; one undivided fourth part therof 
in trust for the said Still Manning; and one undivided fourth part 
thereof in trust for the said William Wright, for them, their heirs, 
assigns, respectively. And we do hereby further declare and make 
known that in the management, disposal and conveyance of the said 
lands or any part thereof, we and the survivor of, us and the heirs 

of such survivor are to be governed by the expressed wishes of 
45 a majority in the interest of the said shareholders or their 
heirs or assigns the shareholders for the time being; and 
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that we or the survivor of us or the heirs of such survivor are not to 
sell or dispose of any of said lands without the consent of such 
majority in interest. This clause is not intended however to prevent 
each or any shareholder from disposing of his own undivided interest 
in any manner he shall see fit. 

And we do hereby further declare and make known that all 
proceeds and profits arising or to arise from the said lands or from 
any part of the same are to be divided between the said shareholders, 
their heirs, and assigns for the time being in the manner and pro- 
portions above expressed. 

In witness whereof we have hereunto set our hands and seals the 
seventh day of November, in the year of our Lord one thousand 
eight hundred and fifty-five. 


WM, WRIGHT. IL. s. 
Signed, sealed, and delivered in presence of— 


MOSES R. KING. 
THEODORE BRADLEY. 


S. MANNING. te . 


The words “ of section nine (9),” on second page, erased, and the 
figures “(44),” on third page, interlined, before execution. Also, on 
second page, the word “ quarter” interlined before execution. 


STATE OF New JERSEY, | ae 
Essex County, City of Newark, { ~* 


Be it remembered that on this twenty-first day of November, A. 
D. eighteen hundred and fifty-five, before me, Moses R. King, a 
commissioner of deeds for the State of Michigan, in and for the 
State of New Jersey, duly appointed and commissioned by the 

Governor of the said State of Michigan, and sworn, residing 
46 in the city of Newark, personally appeared Still Manning 

and William Wright, within named, both known to me to be 
the persons who executed the within instrument, and acknowledged 
the same to be their free act and deed. 

In testimony whereof I have hereunto set my hand and affixed my 
ofticial seal at my office, in the said city of Newark, the day and 
year aforesaid. 

[L. s.] MOSES R. KING, 
The Commissioner for the State of Michigan. 


And defendant’s counsel, in connection with said offer, offered to 
show that one-half of the interest of said William A. Pratt, to wit, 
one undivided eighth interest. under said declaration of trust had 
been transferred to other parties and. had not been acquired by said 
plaintiff. 

Plaintiff’s counsel objected to the admission of said evidence as 
irrelevant, and said objection was sustained by the court; said court 
deciding that the legal title remained in Manning and Wright, and 
that they could convey it. To said ruling defendant’s counsel 
excepted. 
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Said defendant’s counsel, to further maintain and prove the issue 
on his part, offered and read in evidence deeds executed in due 
form of law, by the auditor general of the State of Michigan, pur- 
porting to convey all the lands described in the declaration in this 
cause, except the southeast quarter of section nine (9), the southeast 
quarter of southwest quarter of section nine (9), and lot one of 
section eighteen (18), to divers persons for delinquent taxes assessed 

thereon for the year 1861, and mesne conveyances transferring 
47 to the defendant all the title acquired by said several persons 
under and by virtue of said deeds. 

Also, deeds executed by the auditor general of the State of Mich- 
igan, in due form of law, purporting to convey all the lands de- 
scribed in the declaration in this cause, except the southest quarter 
of section nine (9), to Henry D. Smith, for delinquent taxes assessed 
thereon for the year 1865, and deeds of conveyance transferring all 
the title so acquired by said Henry D. Smith to the defendant. 

Also, deeds executed by the auditor general of the State of Mich- 
igan, in due form of law, purporting to convey to the plaintiff for 
delinquent taxes assessed thereon for the year 1866, the south half 
of section ten (10), the southeast quarter of northest quarter of sec- 
tion ten (10), in town. forty-five (45) north of range forty-five (45) 
west, part of the lands described in the declaration in this cause. 

All the auditor general’s deeds, hereinbefore mentioned, bear date 
before the commencement of this suit, and were in the same form, 
and contained the same recitals, except as to dates, names of pur- 
chasers, description of land and amounts paid, as the two auditor 
general’s deeds hereinbefore set out in full, some being of the form 
entitled “State Tax Land Deed,” and some of the form entitled 
“Tax Deed.” 

Defendant’s counsel further offered and read in evidence (under 
objection of plaintiff’s counsel for the reason that they bear date 
after the commencement of this suit) two deeds from the auditor 
general of the State of Michigan to the defendant, of which the 
following are copies: 


48 State Tax Land Deed. 


This indenture made the eighteenth day of August, in the year 
of our Lord one thousand eight hundred and éighty-three,. between 
Hubert R. Pratt, deputy auditor general of the State of Michigan, of 
the first part, and William C. Culbertson and Welcome Hyde, of the 
second part, witnesseth: That whereas, in pursuance of the provi- 
sions of law, the said parties of the second part, on the eighteenth 
day of July, A. D. 1868, became the purchaser of the rights of the 
State in and to the following described lands, situate in the county 
of Marquette, in said State, which were bid off to the State for the 
taxes assessed thereon in the vear 1866, to wit: 

South half of section eight, containing three hundred and twenty 
acres more or less ; southwest quarter of northeast quarter of section 
ten, containing forty acres more or less; southeast quarter of section 
nine, containing one hundred and sixty acres more or less; north 
half of section fifteen, containing three hundred and nineteen acres 
4—217 
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and fifty-one hundredths of an acre more or less ; north half of sec- 
tion seventeen, containing three hundred and twenty acres more or 
less ; and lots one, four, and six of section eighteen, containing one 
hundred and thirty-five acres and seventy hundredths of an acre 
more or less ; all in town. forty-five north of range twenty-nine west. 

And whereas the said parties of the second part obtained certifi- 
cates from the auditor general for the purchase of the above- 
described lands, according to law, and paid to the State treasurer 
upon such certificate the sum of ninety-four dollars and seventy-five 

cents, being the amount of purchase money thereof, as pro- 
49 vided by law, which certificates have been presented and 
surrendered to the said deputy auditor general. 

Now, therefore, this indenture witnesseth th: at the said Hubert R. 
Pratt, deputy auditor general of the said State of Michigan, in the 
name of the people of said State, and by virtne of the authority 
vested in him by the laws thereof, in consideration of the premises 
and the payment of the purchase-money above mentioned, the 
receipt whereof is hereby confessed and acknowledged, does, by these 
presents remise, release, and quit claim unto the said William C. 
Culbertson and Welcome Hyde, ‘parties of the second part, and to 
their heirs and assigns forever, all the rights acquired by the State 
in virtue of the or riginal sale or sales to the State in the premises 
above described, subject to all taxes duly assessed thereon. 

In testimony whereof the said Hubert R. Pratt, deputy auditor 
general as aforesaid, has hereunto set his hand and seal the day 
and year first above written. 

HUBERT R. PRATT, [n. s.] 
Deputy Auditor General of the State of Michigan. 


Signed, sealed, and delivered in presence of— 
ABRAM HERNLY. 
EDITH E. DAGNE. 


STaTE oF MICHIGAN, | as 
County of Ingham, f 


On this 18th day of August, A. D. 1883, before me, a notary public 
in and fur said county, personally came the above-named Hubert 
kh. Pratt, deputy auditor general of said State, known to me to be 
the person who executed the foregoing instrument, and acknowledged 
the same to be his free act and deed. 

MYRON B. CARPENTER, 
Notary Public, Ingham County, Michigan. 


50 STATE TREASURER’S OFFICE, 
$0.55. LAnstnG, Micu., September 4, 1885. 
Received of the above-named parties the sum of fifth-five cents 
in full for office charges on delivery of this deed. 
E. H. BUTLER, 
State Treasurer. 
, (Countersigned :) 
- aes C. STEVENS, Auditor General. 
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- 
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Tax Deed. 


This indenture, made the eighteenth day of August, in the year 
of our Lord one thousand eight hundred and eighty-three, between 
Hubert R. Pratt, deputy auditor general of the State of Michigan, 
of the first part, and William C. Culbertson, of Girard, Pa., of the 
second part, witnesseth : That whereas at a sale made by the treasurer 
of the county of Marquette, in said State of Michigan, at the county 
seat whereof, in accordance with the provisions of law, and under 
the direction of the auditor general, of lands situated in said county, 
which were returned to the office of said auditor general for delin- 
quent taxes for the year 1867, and which taxes, with the interest 
and charges thereon, remain unpaid; the said party of the second 
part did become the purchaser at such sale on the fifth day of 
October, A. D. 1868, of the following-described lands, situated in 
said county of Marquette, to wit: 

South half of section eight, containing three hundred and twenty 
acres more or less; southeast quarter of section nine, containing one 
hundred and sixty acres more or less; southeast quarter of south- 

west quarter of section nine, containing forty acres more or 
51 less; northwest quarter of southwest quarter of section nine, 

containing forty acres more or less; south half of section ten, 
containing three hundred and twenty acres more or less; south half 
of northeast quarter of section ten, containing eighty acres more or 
less ; southeast quarter of northwest quarter of section ten, contain- 
ing forty acres more or less; north half of section fifteen, containing 
three hundred and nineteen acres and twenty-hundredths of an 
acre more or less; and north half of section seventeen, containing 
three hundred and twenty acres more or less; lots one and four of 
section eighteen, containing one hundred and eight acres and 
twenty-hundredths of an acre more or less; and northeast quarter 
and northeast quarter of northwest quarter of section thirty-five, 
containing two hundred acres more or less; all in township forty- 
five north, of range twenty-nine west. 

And whereas the said party of the second part has paid the full 
amount of the purchase-money for the same, to wit, the sum of fifty- 
eigbt dollars and forty-seven cents, to the treasurer of said county 
and obtained his certificates of said purchase according to law; and 
whereas the said land has not been redeemed as the law provides, 
and the said party of the second part has presented and surrendered 
to the depety auditor general the certificates of purchase aforesaid : 

Now, therefore, this indenture witnesseth that the said Hubert R. 
Pratt, deputy auditor general of the said State of Michigan, in the 
name of the people of said State and by virtue of the authority 
vested in him by the laws thereof, in consideration of the premises 
and of the sum aforesaid paid by the said party of the second part 

us above mentioned, the receipt whereof is hereby confessed, 
52 has granted, bargained, sold, and . conveyed, and by these 
presents does grant, bargain, sell, and convey unto the said 
party of the second part, his heirs and assigns forever, the premises 
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above described, with all and singular the rights, privileges, heredita- 
ments, and appurtenances to the same belonging or in anywise ap- 
pertaining. 

To have and to hold the same unto the said party of the second 
part, his heirs and assigns forever. 

In testimony whereof the said Hubert R. Pratt, deputy auditor 
general as aforesaid, has hereunto set his hand and seal the day and 
year first above written. 

HUBERT R. PRATT, [t. s.] 
Deputy Auditor General of the State of Michigan. 


Signed, sealed, and delivered in presence of— 


ABRAM HERNLY. 
EDITH E. DAGNE. 


STATE OF MICHIGAN, | ae 
County of Ingham, § 


On this 18th day of August, A. D. 1883, before me, a notary pub- 
lic in and for said county, personally came the above-named Hubert 
R. Pratt, deputy auditor general of said State, known to me to be 
the person who executed the foregoing instrument, and acknowl- 
edged the same to be his free act and deed. | 

MYRON B. CARPENTER, 
Notary Public, Ingham County, Michigan. 
Defendant rested. 


53 Rebuttal. 


Plaintiff’s counsel offered in evidence by way of rebuttal, tran- 
scripts of documents from the auditor general’s office, duly certified, 
as follows: 


Transcripts of the county treasurer’s returns of delinquent taxes, 
of the notices of sale with the affidavits of publication, and the county 
treasurer's returns of sales made for the delinquent taxes, so far as 
relates to the lands in controversy, for the delinquent taxes of the 
years 1861, 1865, 1866, and 1867, al] of which are hereto annexed, 
marked as exhibits, and numbered from 1 to 12 inclusive. 


Plaintiff’s counsel then offered in evidence the record of a resolu- 
tion of the board of supervisors of Marquette county, adopted June 
17th, 1865, as follows: 

Resolution. 


“ Resolved that the sum of $350 per annum be allowed and paid 
to Hon. Clarence E. Eddie, commencing with his term of office as 
judge of the 12th judicial circuit, and continuing until the expira- 
tion of the term for which he was elected, and that the same be paid 
out of the contingent fund, or outof any moneys in the treasury not 
otherwise appropriated, in quarterly instalments, upon the order of 
the county clerk, countersigned by the chairman of the board of 
supervisors.” 
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Defendant’s counsel objected thereto as irrelevant, but said objec- 

tion was overruled by the court, and defendant’s counsel excepted, 
and said record was admitted and read in evidence. 

o4 Plaintiffs counsel further offered evidence tending to show 
that the balance of funds in the treasury of the county of 

Marquette, January, 1866, was only the sum of $5.23, to which 

evidence defendant’s counsel objected as irrelevant, but said objection 

was overruled by the court, and defendant’s counsel excepted, and 

said evidence was given. 

Plaintiff’s counsel then called as a witness Gad N. Smith, who 
testified that he is county clerk of Marquette county and clerk of 
the board of supervisors and has been for a year and a half; that 
the system adopted, for drawing mony from the treasury of said 
county, was by warrants, drawn upon the county treasury ; that the 
county clerk keeps a record of such warrants upon stubs, showing 
the number, amount, date, name of payee, and purpose for which 
they were drawn. That a journal is kept, but that is written up 
from the stubs. He produced a book of stubs, which he testified 
was among the files of his office, purporting to be a book of stubs, of 
warrants drawn in 1865, and 1866, and 1867, and 1868. 

Being cross-examined, he testified that the clerk in filling out the 
stubs ascertained the objects for which the warrants are drawn, either 
from the resolution of the board of supervisors, or from the bills that 
are presented. If there was no bill, then it would be from the reso- 
lution of the board, ordering a certain amount paid. 

Plaintiff’s counsel then offered in evidence stubs from the stub- 
book so produced by the county clerk, as follows: “$87.50. No. 
781. July 5, 1865. To Hon. C. E. Eddie, for services as judge,” and 

twelve others dated at various times, from August 29th, 1865, 
59 to September 29, 1868, all similar to the one set forth above, 
for $87.50 each. 

Defendant’s counsel objected to said stubs for the reason that they 
were irrelevant, and also that they were not competent evidence of 
the object for which the money was paid. Said objection was over- 
ruled by the court and defendant’s counsel excepted. Said stubs 
were read in evidence. 

The records of the board of supervisors for the year 1865 were 
offered’ showing no sum of money voted to Clarence E. Eddie other 
than by the resolution aforesaid. 

Plaintiff’s counsel then offered evidence to show that. all the 
aforesaid orders were paid out of the general fund of the county; 
to which defendant’s counsel objected as irrelevant. Said objection 
was overruled by the court, and said evidence was given; to which 
defendant’s counsel excepted. 

Plaintiff’s counsel offered and read in evidence the following from 
the record of the annual meeting of the board of supervisors of 
Marquette county, held in the month of October, 1865, viz: | 

“On motion, it was voted that a tax of one cent on each dollar of 
the valuation, as determined by the board, of which $3,500 shall be 
set apart as a poor fund, $1,000 as a fund applicable to the construc- 
tion and repair of roads and bridges and public buildings, and the 
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balance as a fund for general purposes, be levied and raised as a 
county tax, apportioned as follows: To the township of Marquette, 
$6,136.25.” (Then follows the amounts apportioned to the other 


townships.) 


W. P. Hearty was then sworn as a witness for the plaintiff, and 

testified that he was a member of the board of supervisors of 

56 Marquette county during the year 1865, and remembers the 
circumstance of money being voted to Clarence E. Eddie. 

The record of resolution of board of June 17th, 1865, above 
quoted, was shown to the witness, and he testified that he remem- 
bered about it, that it was offered by him. 

He was asked to state what discussion was had about the resolu- 
tion in the board. 

Defendant’s counsel objected for the reason that it was irrelevant, 
and that it was not competent. Said objection was overruled by 
the court and defendant’s counsel excepted. 

The witness testified, in answer to said question, that the substance 
of the discussion was that we could not get a good judge without we 
paid extra compensation, and it was agreed that Judge Eddie should 
have $350; that it was understood and declared that the circuit 
judge ‘could not live on what the State was paying him, and this 
was to pay him more that the State was paying. 

He further testified that the contingent fund was made up of 
different items. 

Q. In making an estimate of what was necessary to raise for the 
contingent fund, how did you arrive at it, or the board ? 

Defendant’s counsel objected that it was incompetent, and that 
the records and files in the office of the clerk of the board was the 
only evidence of the action of the board. 

The court overruled said objection and decided that the witness 
might testify whether the item of $350 for the circuit judge was 
included by the board in making up their estimate of the amount 
required to be raised for the contingent fund; to which ruling the 
defendant’s counsel excepted. 

The witness testified under said ruling that said amount was 
included by the board as an item in making up the contingent 

fund that year and every year right along. Witness was a 
D7 member of the board from 1864, continuously, to 1869 


« 


M. H. Maynarp, called as a witness for the plaintiff, testified that 
he was clerk of the board of supervisors of Marquette county in 
1861, and remembers the circumstance of money being voted to 
Judge Goodwin. 

The record of a resolution of the board of supervisors of Marquette 
county, adopted October 21st, 1861, was then offered and read in 
evidence, as follows: 


“The subject of additional compensation to Judge Goodwin, being 
under consideration, on motion of it was resolved that all 
former action of the board on this subject be rescinded, and that the 
sum of $400 be paid to Judge Goodwin, in orders on the treasurer 


aoe 


» 
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of this county, upon his signing a receipt in full of all demands 
against the county on such account, up to the first day of January, 
1862; such receipt to be filed with the clerk before such orders are 
issued.” 

Said witness further testified that said Judge Goodwin was district 
judge of the upper peninsula at that time. | 

@. What was the discussion that is referred to in that resolution ? 

Defendant’s counsel objected that the proposed testimony was 
irrelevant, and that it was not competent to show the action of the 
board except by the record. 

Said objection was overruled by the court, and defendant’s counsel 
excepted. Thereupon the witness answered said question as follows: 

“The fact was, as I recollect it, there had been previously allow- 
ances made to Judge Goodwin as additional compensation for his 

services as judge. There had been a resolution adopted 
58 by the board sometime previously, and when Mr. Pendill 

and Mr. Edwards came into the board they stopped the pay- 
ment of that money on the ground that in their judgment it was 
illegal. And quite a sum had accrued under the former resolution, 
which had remained unpaid for some time. Judge Goodwin came 
and talked with me about it; and requested me to use my influence 
with the board, and to procure the allowance and the payment of 
the sums which had previously been ordered, or the allowance of 
other sum as additional compensation ; and I did so, and the matter 
was discussed a great deal both in and out of the board at different 
times. Pendill and Edwards were the leading members of the 
board. There were three members: and the result was, that at this 
meeting, they appear to have taken this action, which, as the resolu- 
tion recites, repeals the previous action of the board and allows this 
sum.” 

By the Court: I understand you to say that the talk in the 
board at the time of the adoption of this resolution was that this 
was voted to Judge Goodwin as a part of his compensation ? 

A. Additional to the salary paid by the State; compensation for 
his services as judge. 

The witness was then asked whether, as a matter of fact, the 
money so appropriated was put into the tax for that year. 

Defendant’s counsel objected to said testimony as incompetent, 
and that the record was the only proper evidence; but said objec- 
tion was overruled by the court and defendant’s counsel excepted 
to said ruling. 

Thereupon the witness testified that it was so put in; it was in- 
cluded in the tax of 1861. 5, 

On cross-examination said witness testified that when he said 

that sum of $400 was included in the tax for 1861, he meant 
59 that it was estimated as a sum necessary to be raised to pay 

county liabilities; that is the board figured up the amount 
required for the contingent fund, for general county expenses. It 
came under the head of general county expenses, general fund, or 
contingent fund. They sat down the items, including the $400 and 
figured up to see how much was wanted. 
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Plaintiff’s counsel offered and read in evidence the record of the 
board of supervisors for 1861, showing that the only action of the 
board, providing for the raising of a general fund, was a resolution 
adoyited at the annual meeting, as follows: 


“ Resolved that a tax of six and one-half mills on the dollar be 
raised on the taxable property of Marquette and Schoolcraft coun- 
ties for the contingent fund, to defray the general expenses of the 
county.” 


The witness testified that they ascertained that that would be 
about the amount they wanted to raise to cover the necessary dis- 
bursements. He could not say that would be just the amount, in- 
cluding this $400. He had no doubt they figured it in round num- 
bers. He could not say that the six and a half mills on a dollar 
would come within one, two, or five hundred dollars of what was 
estimated. He could not say that it was as much as they estimated, 
but presumed it was a little more. All he could say about it was 
that the board estimated and figured up the amount of money they 
thought they would need for contingent fund, and found that it 
amounted to somewhere near six and a half mills on a dollar, and 
voted to raise that amountof money. He thouglt it was done that 
way, though he had no definite recollection as to that resolution. 

The entire record of proceedings of the board of supervisors for 

1861, was put in evidence, and showed no vote or order to 
60 raise a tax for the $400 appropriated to Judge Goodwin, other 

than the vote to raise a contingent fund of six and a half 
mills on a dollar, above quoted. 7 

Plaintiff’s counsel further offered evidence to show that a warrant 
was drawn in favor of Judge Goodwin, July 5th, 1862, upon the 
treasurer, for said sum of $400, and that the sum was paid. 

Defendant’s counsel objected thereto as irrelevant, but said objection 
was overruled by the court and defendant’s counsel excepted. Said 
evidence was then given: 

Plaintiff’s counsel then offered and read in evidence records of 
the proceedings of the board of supervisors of Marquette county, for 
ach of the years 1861, 1865, 1866 and 1867, the same being all that 
appeared in said proceedings relating to the equalization of the as- 
sessment rolls of the several townships, and the voting and the 
apportionnent of state and county taxes for each of said years, as 

follows: 
61 At an adjourned meeting of the board of supervisors held 
at the office of the county clerk, at the court-house, on Mon- 
day, October 21st, 1861, were present: James P. Pendill, supervisor 
Marquette t’p; J. W. Edwards, supervisor Chocolay t’p; Henry C. 
Colwell, supervisor Negaunee t’p; M. H. Maynard, clerk. 

The several supervisors presented the assessment rolls of their re- 
spective townships for revision and equalization. The assessment 
roll for the county of Schoolcraft, made by the assessors heretofore 
appointed for that purpose, was also presented. 

The roll of the township of Marquette, as made by the supervisor, 
showed the aggregate value of the taxable real and personal prop- 
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erty of that township to be six hundred twenty-five thousand one 
hundred and seventy-two dollars and ninety-nine cents, which was 
ai CORO vo ceiccheeeh eed aint radio thientnintwincsia ioe $624,172 99 
The valuations of like property in the township of 

Chocolay, made by the supervisor, was one hundred 

twenty-six thousand two hundred and twenty dol- 

lars, which was also left unchanged ......-.--.-- 126,220 00 
The valuation of like property in the township of Ne- 

gaunee, made by the supervisor, was two hundred 

sixty-four thousand three dollars and thirty-seven 

cents, to which was added an increased valuation 

on the real estate of thirteen thousand two hundred 

dollars and thirteen cents, making the aggregate for 


said township CREE eee ee eee Rao fe 
62 The valuations made by the assessors of School- 
craft county were left unchanged, as made by 
eesti 258,368 63 


1,285,965 15 


Whereupon the aggregate valuation of the taxable real and per- 
sonal property of the county was determined to be one million two 
hundred eighty-five thousand nine hundred sixty-five dollars and 
fifteen cents. 3 

The subject of additional compensation to Judge Goodwin being 
under consideration, on motion of ——, it was resolved, That 
all former action of the board on this subject be rescinded and that 
the sum of four hundred dollars be paid to Judge Goodwin in orders 
on the treasurer of this county, upon his signing a receipt in full 
of all demands against the county on such account, up to the first 
day of January, A. D. 1862; such receipt to be filed with the clerk 
before such orders are issued. 

On motion it was resolved that a tax of six and one-half mills on 
the dollar be raised on the taxable property of Marquette and School- 
craft counties for the contingent fund, to defray the general expenses 
of the county. 

The county treasurer not being present with his accounts and 
being absent from the county, on motion the board adjourned to 
meet on Monday, 4th November next, at 9 a. m. 


M. H. MAYNARD, Clerk. 


The State and county taxes were apportioned as follows: 


To the township of Marquette, State tax..-............ $1,310 27 
gle a , ” ST ; . ancnancsenine 4,056 43 
“ Negaunee, State ....-~--~ tiene 
: GORGE cnc cnnmminminn 


a s 
© CGR ceccnccancensenny 


M. H. MAYNARD, Clerk. 
J. P. PENDILL, Chairman. 


5—217 
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63 At the annual meeting of the board of supervisors of 
county of Marquette held at the clerk’s office in the village 
of Marquette on Monday, the 9th day of October, A. D. 1865, there 
were present: Wm. P. Healy, ch’m., supervisor of Negaunee; Dan. 
H. Ball, supervisor of Marquette; Wm. G. Boswell, supervisor of 
Chocolay, and C. M. W. Earle, county clerk. 
Board adjourned to 2 p. m. to-morrow. 


OcToBER 1LOTH—2 p. m. 
Present: Wm. P. Healy, Negaunee; Dan. H. Ball, Marquette; 
Wim. G. Boswell, Chocolay, and C. M. W. Earle, county clerk. 
Board adjourned to § a. m. to-morrow. 


OcToOBER 11TH—S a. m. 
Present: William P. Healy, Negaunee; Dan. H. Ball, Marquette ; 
William G. Boswell, Chocolay, and C. M. W. Earle, county clerk. 


The assessment rolls of the several townships and of the county 
of Schoolcraft were presented for correction and equalization. 

After examination the same were equalized by deducting from 
the valuation of real estate in. the township of Marquette $100,000, 
and from Chocolay $42,000 of the amount of the assessment as made 
by the supervisors, leaving the rolls of the township of Negaunee 

and Schoolcraft county unchanged, as follows: 
64 The aggregate valuation of real and personal property in the 
township of Marquette. was determined to be six hundred and 
thirteen thousand six hundred and twenty-five dollars. $613,625 00 
The aggregate in the township of Negaunee was deter- 

mined to be five hundred and seventy thousand one 

ney UI OURAN os renin ice onion 570,170 OO 
The aggregate in the township of Chocolay was deter- 

mined to be one hundred and one thousand nine 

hundred and fifty-eight dollars .......-.......-_-- 101,958 00 
The aggregate in Schoolcraft county was determined to 

be one hundred and seventy-four thousand five 

hundred and eighty dollars_.................... 174,580 00 


Total, $1,460,333 00 


Whereupon the aggregate valuation of the real and personal 
property of the county was determined to be one million four 
hundred and sixty thousand three hundred and thirty-three 
dollars. 

On motion of Dan. H. Ball it was resolved that the sum of three 
thousand seven hundred and thirty-four dollars and seven cents 
($3,334.07) be raised upon the taxable property of Marquette and 
Schoolcraft counties, the same being amount of the State tax appor- 
tioned to the said counties the present year, and that the apportion- 
ment of the said tax be as follows: 
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PO OF Fe cv veectnniintb cecdiccuseee $1,567 41 
% PID iss ia cicsimsscui cnptshilpsnpenclcisinieitnedjiniasdgalael 1,457 50 
” FOr III “Gs adc ensancsceapeglebabatiodiigelicegpiieesdeaagiied aaa 260 81 
GUN OF THROSINIES cc cicncncdncswence isdeirenisaenaal 448 35 


$3,734 07 


On motion it was voted that a tax of one cent on each 

65 dollar of the valuation, as determined by the board, of which 

$3,500 shall be set apart as a poor fund, $1,000 as a fund 

applicable to the construction or repair of roads, bridges, and publie 

buildings, and the balance as a fund for general expenses, be levied 
and raised as a county tax, apportioned as follows: 


eo $6,136 25 
ai m cee ete ncunnnes 5,701 70 

“ OE canieeene ese einee nein 1019 58 
County of. CeRGGIEES 4. cncccnwbdeienaetecnnsenne 1,745 80 
Total, $14,603 33 

66 At a meeting of the board of supervisors for the county of 


Marquette, on Monday, the llth day of June, A. D. 1866, 
there were present: Wm. P. Healy, supervisor of .Negaunee; Samuel 
P. Ely, supervisor of Marquette; David Preston, supervisor of 
Chocolay, and C. M. W. Earle, county clerk, 

The assessment rolls of the several townships and of the county 
of Schoolcraft were presented for correction and equalization. After 
examination the same were equalized by deducting from the valua- 
tion of real estate in the township of Chocolay $11,195 of the amount 
of assessment as made by the supervisor, leaving the rolls of Mar- 
quette and Negaunee townships and Schoolcraft county unchanged 
as follows: 

The aggregate valuation of real estate and personal property in 
the township of Marquette was determined to be five hundred and 
sixteen thousand four hundred and twenty-five dollars $916,425 00 
The aggregate in the township of Negaunee was deter- 

mined to be three hundred and seventy-two thousand 


seven hundred and five dollars _._..-.-.-------- 372,705 00 
The aggregate in the township of Chocolay was deter- 
mined to be one hundred thousand dollars_ ...... LOO,000 OO 


The aggregate in Schoolcraft county was determined 
to be one hundred and thirty-nine thousand six 
hundred and sixty-four dollars _-...-.- ...-..--- 159,664 00 


Total, $1,128,794 00 


Whereupon the aggegate valuation of the real and personal 
property of the county was determined to be one million one 
hundred and twenty-eight thousand seven hundred and ninety-four 
dollars ($1,128,79)4). 

Whereupon the board adjourned until June 18th, 2 o'clock p. m. 

C. M. W. EARLE, Clerk. 

W. P. HEALY, Chairman. 
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67 At the annual meeting of the board of supervisors of the 
county of Marquette held at the clerk’s office, in the village 
of Marquette, on Monday, the 8th day of October, A. D. 1866, there 
were present: Wm. P. Healy, ch’m’n, supervisor of Negaunee; 8. P. 
Ely, supervisor of Marquette; David Preston, supervisor of Choco- 
lay, and Stephen Rice, deputy county clerk. 
On motion it was resolved that the sum of four thousand two 
hundred and forty-six dollars be raised upon the taxable property 


of Marquette and Schoolcraft counties, the same being amount of 


the State tax apportioned on said counties the present year, and that 
the apportionment of the said tax be as follows: 


Township of Marquette ---..~------. matinh manctieeniaimniinnat $2,183 08 
” Pe II. cies teen pienemign-icudioubah decammiannelinls 1,012 03 
e IT slctisevaetanaiieiivitaniniiveinnies: trihesmtnuneitiindiiiiiio 438 82 
Se Ge IED innitiinee wipe snmuiennatemsiinnineeianen ‘ 612 70 


Total, $4,246 63 


On motion of 8. P. Ely the following taxes were voted to be raised 
for the current year: $5,000, specific tax for Keweenaw Bay State 
road, ‘$3,000, tax for Marquette and Negaunee road; $14,977.88, as 
general tax. ‘Total, $22,575.88, and apportioned as follows : 


a IN icc cicrninssniasiciceechiguanateepestein tenant tintinpalbage $10,328 50 
Negaunee OE * \cgheqenianshsdiphiiatesiaiiadiininanaiaatt seis SE pr 7,454 10 
Chocolay gk 28 PRB SATE SAO ee 2,000 00 
I iii tte ddr nines nnsiiseeeinciinnl. ceeegneinsnenninasoonen 2,793 28 


Total, $22,575 88 


Whereupon the board adjourned until the 13th of November, 
1866. 
STEPHEN RICE, Deputy Clerk. 
W. P. HEALY, Chairman. 


68 At the annual meeting of the board of supervisors of Mar- 
quette county held pursuant to adjournment, at the clerk’s 
office in the village of Marquette, on Tuesday, the 15th day of Octo- 
ber, A. D. 1867, there were present: Peter White, ch’m’n, supervisor 
of Marquette t’p; Wm. P. Healy, supervisor of Negaunee t’p; Wm. G. 
Boswell, supervisor of Chocolay t’p, and Stephen Rice, county clerk. 

On motion the following resolution was adopted : 

Whereas the assessment roll of the township of Negaunee is not 
complete, several descriptions of land in that township being omit- 
ted from said roll and other descriptions of land being on said roll 
which do not belong to said township, which arises from the de- 
cision of the Supreme Court, declaring the act organizing the county 
of Washington unconstitutional, therefore— 

Resolved, That the supervisor of the township of Negaunee be, 
and he is hereby, directed and authorized to make out a new tax 
roll for the township of Negaunee and present the same for equali- 
zation to this board on the 25th day of October, 1867: Provided 


SS ee + ~~ +-F 
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due notice shall be given by public notices, written or printed, 
posted in twenty public places in said township five days in advance 
of the time and place when the supervisor will present said roll to 
be reviewed by all persons interested therein and all other proceed- 
ings taken and made as is required by law regulating the assess- 
ment rolls. 
In the matter of equalizing the assessment rolls of the several 
townships for the year 1867, it appeared that the supervisor 
69 of the township of Negaunee had not made a proper roll, 
therefore the equalization of said rolls and the apportionment 
of the State and county taxes among the several townships was 
postponed until the twenty-fifth day of October, instant. 
Whereupon the board adjourned to meet on the 25th day of 
October, 1867, at two o’clock p. m 
STEPHEN RICE, Clerk. 
PETER WHITE, Ch’m’n. 


70 At the annual meeting of the board of supervisors of 

Marquette county held pursuant to adjournment at the clerk’s 
office, in the village of Marquette, on Friday, the 25th day of 
October, A. D. 1867, there were present: Matthew H. Maynard, 
supervisor of Marquette tp; William P. Healy, supervisor of 
Negaunee t’p; L. D. Harvey, supervisor of Chocolay t’p, and Stephen 
Rice, county clerk. 

The assessment rolls of the several townships and of the county 
of Schoolcraft were presented for correction and equalization, and 
without adding to or deducting from the valuations as made by the 
supervisors and assessors. 

The aggregate valuation of real and personal property in the 
township of Negaunee was determined to be six hundred and fifty- 
two thousand eight hundred and thirty-five dollars... $652,855 00 
The aggregate in the township of C hocolay was deter- 

mined to be one hundred and seventy thousand 

Sher NE GE inet inate ines euskal 170,600 00 
The aggregate in the township of Marquette w was deter- 

mined to be six hundred and thirty-six thousand 

three hundred and seventy-seven dollars and fifty 

A RSIS SS SIONS RPI 5 ATR 8 wh ace SO RR, MARE 636.377 50 
The aggregate in the county of Schoole raft was deter- 

mined to be three hundred and ninety thousand 

seven hundred and fifteen dollars_._.........---. 390,715 00 


Total, $1 oe 90,227 5O 


Whereupon the aggregate valuation of the real and per- 
71 sonal property of the county was determined to be one 
million eight hundred and fifty-seven thousand five hundred 

and twenty-seven dollars and fifty cents,—$1,857,527.50. 
On motion it was resolyed that the sum — six thousand four 
hundred and twenty-seven dollars and twenty-five cents ($6,427.26) 
be raised upon the taxable property of Marquette and Schoolcraft 
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counties, the same being amount of the State tax apportioned to the 
said counties the present year, and that the apportionment of the 
State tax be as follows: 


Township of Marquette ..........~....-~ .22202 eae cne $2,924 26 
7 I  acudetinienenenanebeuninnarenas ianignis 1,560 00 
" % Chocolay sir esie ceekidapimammanbnatiuatdie omaiiaineins 586 00 
County of GGGIOIGR, 2. ccncecsscnsseecssdsncennmans 1,360 00 


Total, $6,427 26 


On motion it was resolved that the sum of nine thousand 
dollars ($9,000) be raised upon the taxable property of Marquette 
and Schoolcraft counties to defray the contingent expenses of this 
county for the ensuing year, and that the same be apportioned as 
follows: 


POURED OC TID. onic cc nce simdpconcciing teins 3,600 00 
. as os waitin ciciicsanviegieietnibanens: nimannaaieaieail 2.925 00 
. . Chocolay tS Ee a nee own er Mee mene ae OT 720 00 
SUEY OC TORRENS 625 8 cn qen cee coc cesnsnns mim 1,755 00 


Total, $9,000 00 


Epwarp CAHILL, counsel fur plaintiff, was sworn in behalf of the 
plaintiff, and, without being interrogated, testified as follows : 


72 “The State tax apportioned to Marquette township for the 
year 1866 was $2,185.08. The amount which ought to have 
been apportioned rateably was $1,952.08, being an excess of $231. 
For the year 1867 the amount of State tax that was apportioned to 
Marquette township was $2,924.26. The amount which ought to 
have been apportioned rateably was $2,236.23, showing an excess of 
$688.03. The county tax apportioned to Marquette township was 
excessive by $516.66. The amount "emg was $3,600; the 
amount which ought to have been apportioned was 1s $3,083.34.” 


Defendant’s counsel moved to strike out said evidence as incom- 
petent; but plaintiff's counsel stated that the same could be verified 
by the records in evidence from which he took his figures, and 
therefore no ruling was made on said motion. 

Defendant’s counsel, in reply to the rebutting evidence of plaintiff, 
gave evidence tending to show that during the years 1866 and 1867 
the only townships in Marquette county were Marquette, Negaunee, 
and Chocolay, and that the mining of iron ore was carried on at 
several large mines in the tow nship of Negaunee by corporations 
organized under the general laws of Michigan for the formation of 
mining corporations, ‘and also to some extent in the tow nship of 
Marguette. 

Evidence was also introduced by the defendant’s counsel tending 
to show that the land in controversy exceeds in value the sum of 
five thousand dollars; which evidence was uncontradicted. 


The foregoing contains a substantial statement of all the testi- 
mony introduced on the trial of said cause and a particular state- 
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ment of all the evidence given tending to impair or defeat the titles 
acquired by the defendant under sales for delinquent taxes. 


The court thereupon charged the jury as follows: 


GENTLEMEN OF THE JuRY: As I understand this question it pre- 
sents itself to you a mere matter of fact as to whether the sum in 
question for the year 1861 to Judge Goodwin and for the other years 
for different sums to Judge Eddie, was incorporated as an 
item making up the sum of the tax for general purposes 
during those years or not. Whether this sum for 61 and the 
other sum for the other years were included or-constituted an item 
to make up the amount of tax raised during those years that was 
actually levied. 

The resolutions of the board of supervisors, introduced in evidence, 
shows that they voted to pay Judge Goodwin a given sum for the 
year 1861 and another given sum to Judge Eddy for the years 65, 
‘66, 67 & ’68. Notin that form, because I think the years were 
not mentioned, but “ while he continues his office as circuit judge,” 
and which, it seems to be conceded, would cover those different 
years. 

These resolutions were, in effect, an appropriation annually of so 
much money for the purpose designated in the resolutions. That 
was the effect of those resolutions, and it was not only in effect an 
appropriation of that sum for those persons, but it was, in effect, an 
appropriation to pay to them for some purpose and for some object. 
The question is what the purpose and object was? Of course if they 
had valid claims against the county it would be entirely lawful 
and proper for the board of supervisors to vote to pay them such 
sum. If they had no valid claims against the county it is perfectly 
manifest, on the other hand, that the appropriations would be un- 


“yy 
) 


it 


lawful on the part of the board of supervisors. Still, the board of 


supervisors may have appropriated these sums of money unlawfully 
to these persons, and it may have been paid and might not vitiate 
_this tax for these years. If, for instance, there was money in the 
treasury and the board of supervisors voted to pay it out for unlaw- 

ful purposes, it would not invalidate a tax from which this 
74 money was raised and came into the treasury. And so it be- 

comes a question for the jury to determine whether, in pur- 
suance of such resolutions, these sums were incorporated among the 
items that went to make up the tax for the general fund for the 
county. It is sometimes called a general fund ard sometimes called 
a contingent fund. 

Were these sums, in pursuance of the resolutions that have been 
introduced, levied as a tax and for the purpose, as claimed by the 
plaintiff, of paying salaries to these judges ? 

Now, this is the exact question that you are to determine. 

You are to say from the evidence, and mainly from the evidence 
of Mr. Healy and Mr. Maynard, whether such sums for additional 
salary were annually, during the years that have been mentioned, 
actually included in the taxes and levied for the purposes claimed 
by the plaintiff in this case, to wit: to pay salaries in addition to the 
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salary which the State paid to those men as judges? If so, we 
instruct you that it was an unlawful levy of taxes and vitis ited the 
tax, so far as the lands in question are concerned, for those years. 
So that no valid tax-title could exist upon these lands for the taxes 
for which they were sold as delinquent, which embraced and con- 
tained a sum or sums mentioned for those years, to pay the salary 
of those judges, because there was no law authorizing the board of 
supervisors to tax the people of this county for any such purpose. 
On the contrary it is prohibited, their salary being fixed. 

Now, as to this testimony, it was of course proper for counsel to 
comment to you upon the effect of the testimony, but there is no 

testimony tending to contradict either Mr. Healy or Mr. May- 
70 nard. If you believe their testimony, there can be no doubt 
as to what your verdict will be, viz: for the plaintiff—that is 

if you believe their testimony, and you think they are not mistaken 
in their recollection. It is competent for you to say that they can- 
not recollect this matter for all this length of time, but ordinarily 
we think that such testimony uncontradicted should be received by 
the jury. 

You will take the case then, and find either for the plaintiff or 
defendant. The form of the verdict the clerk will give to you on 
recording the verdict. 


Defendant’s counsel then requested the court to charge the jury 
that unless it appears from the evidence that a sum of money was 
apportioned to particular descriptions or pieces of this land, larger 
than would have been, but for the raising of the $350 and the $400 
unlawfully, then es to such pieces the raising of the unlawful tax 
would not vitiate the sale. That the title of the defendant to any 
piece of land cannot be found invalid unless that piece had a larger 
sum apportioned to it than it would. have had but for the illegal 
levy, and that fact must appear from the evidence, and also 
that there was no evidence on that point. 

gut the court refused to so charge, and the defendant’s counsel 
excepted to the refusal to charge as requested upon each of said 
propositions. 

Said defendant’s counsel also then and there excepted to the 

charge of the court to the effect that the validity of the title of 
76 defendant would depend upon the question whether the money 

voted to the circuit judges by the resolutions of 1861 and 
1865 were levied as a part of the tax for those years. 

Also to the following portion of the charge of the court: 

“ You are to say from the evidence, and mainly from the evidence 
of Mr. Healy and Mr. Maynard, whether such sums for additional 
salary were annually, during the years that have been mentioned, 
actually included in the taxes levied for the purposes claimed by 
the plaintiff in this case, to wit: to pay salaries, in addition to the 
salary which the State paid to those men as judges? If so, we in- 
struct you that it was an unlawful levy of taxes, and vitiated the 
tax, so far as the lands in question are concerned, for those years, 
so that no valid tax title ma exist upon these lands for the taxes 


ee 
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for which they were sold as delinquent, which embraced and con- 
tained a sum or sums mentioned for those years to pay the salary 
of these judges.” 


And the said court, under the evidence aforesaid and under the 
charge and instructions aforesaid, left the said issue to the jury, and 
thereupon the said jury gave their verdict in favor of the said plain- 
tiff and against the defendant; that the said defendant did unlaw- 
fully withhold said lands from the plaintiff, and assessed the plain- 
tiff’s damages at the sum of six cents; and further found that the 
lands in controversy exceeded in value the sum of five thousand 
dollars. 


And because none of the exceptions so made appear on the record 
of said trial, on the request of the said plaintiff’s counsel, the said 
district judge has settled and signed this bill of exceptions this first 
day of September, A. D. 1884. 

Ss. L. WITHEY, 
Dist. Judge. 


aed 


iv Exnuipit 1. 


STATE OF MICHIGAN, . 
County of Marquette, { oa 
Dan. H. Ball, being duly sworn, deposes and says that he is the 
publisher of the Lake Superior Journal, a weekly newspaper pub- 
lished at Marquette, in the county of Marquette and State of Mich- 
igan, and that a notice of tax sales, of which the annexed printed 
advertisement is a true copy, was duly published in said Lake 
Superior Journal once a week for eight week successively, next previ- 
ous to the first Monday of October, A. D. 1862; and deponent further 
says that he has transmitted to each county treasurer of the said 
State of Michigan, by mail, copies of the first two numbers of said 
Lake Superior Journal containing such statements, immediately 
after their publication. 


DAN. H. BALL. 


Subscribed and sworn to before me this 7th day of October, A. D. 
1862. | 
P. M. EVERETT, 
Notary Public. 


Sale of State Tax Lands. 


AUDITOR GENERAL'S OFFICE, 
LANSING, Micu., July 1, 1862. 

Notice is hereby given that certain lands, situated in the county 
of Marquette, bid off to the State for taxes of 1860 and previous 
years, and described in statements which will be forwarded to the 
office of the treasurer of said county some time next month, will be 
sold at public auction, by said treasurer, at the county seat, on the 
first Monday of October next, at the time and place designated for 
the ordinary tax sales, if not previously disposed of at this office, 
according to law. 

§6—217 
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78 Said statements contain a full description of each parcel of 
said lands, and may be seen on application at the office of 
the county treasurer. | 
Lands struck off to the State for taxes of 1860 or other years, at 
the tax sales in October last, will be offered subject to the right of 
redemption prescribed by law, as well as to the right of purchase of 
the State bids at this office, prior to the sale. 
LANGFORD G. BERRY, 


Auditor General. 
Annual Tax Sales. 


AUDITOR GENERAL’S OFFICE, 
LANsING, Micu., July 1, 1862. 
So much of each of the following described tracts or parcels of 
land, situated in the county of Marquette, delinquent for unpaid 
taxes’ for the years mentioned below, as will be sufficient to pay the 
taxes, interest, and charges thereon, will be sold by the treasurer of 
said county, on the first Monday of October next, at such public and 
convenient place as he shall select in Marquete, the county seat of 
said county, according to the statute in such case made and pro- 
vided. 
LANGFORD G. BERRY, 


Auditor General. 


79 Ex. A.—1861.—Town. 5 North of Range 29 West. 
Sec. | Acres. | Taxes. — Charges. | Total. 

I ee ae ae S 320 8.88 88 —_— 10.66 
EE oo i) 160 1.44 44 00 5.78 
Se 3 Fe | epee 9 40 1.11 my - = 2.12 
oe Ge Oley We. @.s cde 9 40 1.11 All . oo 2.12 
EK. H. and 8. H. of N. E. Q. and | 

De Be SRE is We  cccncee-| 140 12.21 1.22 _ oo 14.33 
os a Oe aiebinicihie ee 15 320 8.88 RS 60% 10.66 
I 17 320 8.88 8 00 10.66 
a 18 56 155 1d 00 2.60 
a 18 52.20 | 


4G 14 -_ 7 2 50 


* The figures ‘60’ in the column of charges in the seventh line was made before 


signing by the proper officer of this office. 
Bm. R. PRAT SI, 


Dep'ty Auditor General. 
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Exnuipit 2.—Statement of lands upon which taxes are unpaid for the year 1861, in Township No. 45, Range No. 
29, Marquette, Marquette County. 
[N. B.—County treasurers will reject all indefinite or defective descriptions.—See Section 54, Act 169, Laws of 1869. 
should not be returned to this office. —See Section 151, Act 169, Laws of 1869. } 
Whenever an organized township embraces more than one surveyed town, all lands in each surveyed town should be entered separately, 
according to their number and range. Let the sections be introduced in numerica! order.—Awmditor General's Office, 1877.] 


Part-paid State lands 


NAME. SUBDIVISION OF SEcCT'N No. OF VALUA’N. ST _w 1 County | Town | = mes ToTaL 
SECTIONS, ACRES PAX PAX. PAX. LAX \ MOUNT. 

| Acrs. 100ths |Dolls. Cts. Dolls. Cts. Dolls. Cts. |Dolls. Cts. |Dolls. Cts. Dolls. Cts 

CO OR ee ee eerie + 390 R00 1 68 5 90 | i) 1 60 g ge 
‘ ‘ eee De ee eee ee | y 320 R00) 1 68 5 20 0) 1 60 2 BR 
we a ee ty oe Tf ty Ae Ree a 10) LOO 2 5 5 20 1 ll 
« 8 aml & me OG We Scene x 10) LOO 2 65 5 20 1 11 
4 oe yee NS ae 10 H40 1.400 8 36 10 40 Ri) 2 90 71 76 
™ ae a oe Lh 520 SO) A. a 5 20 Ww | 160 | 8 &8 
6 i ae Le See 7 320 , 800 1 68 5 20 i 160 | 2 RR 
- ee ee UU BE 18 WH 140 og q] 7 OR 1 55 
sé se al ss - i ss HY? *) 130 50 24 bail 7 | war 1 46 


County TREASURER’S OFFICE, 
MARQUETTE, April 10, 1862. 

I hereby certify, that I have examined the foregoing statement, made by B. Gillett, treasurer of the township of Marquette, 
and I have compared the same with the assessment roll in the hands of said township treasurer, and have found the same to be 
correct, and a true transcript of so much thereof as is by him returned unpaid. 

Ree’d April 24th, 1862 P. M. EVERETT, 
EZRA JONES, Depy. Aud. Genl. Treasurer of Marquette County. 
STATE OF MICHIGAN, ) 
County of Marque tte . " . 

M. H. Maynard, county clerk of the county aforesaid, do hereby certify that I have examined and compared the annexed 
transcript with the certified statement of B. Gillett, treasurer of the 
same to be correct. 


‘ 


Marquette, in said county, and have found the 
M. H. MAYNARD, County Clerk. 


township of 
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81 EXHIBIT 3. 
Statement of Lands in Town. No. 45, Range No. 29, in Marquette 
County, sold. October 6, 1862, for Unpatd faxes of 1861. 


a os eto cena 


Description advertised. 


Amount on bids 
tor State 


Amount due. 


ae 
ee eo ae ent aN.” mY S 390) | 10 66 10 66 
N. W. 1- 4 of s. W. 4... Na ST ae a Y 10 2 12 212 
S. EK. 1-4 0f S. W. 1 intitle ii ital 9 | 10 2 12 2 12 
S. 1-2 & S. 1-2 of N. A 14&S8 E. 1-4 of N. 

I a a i i a ll 10 440 14 33 14 33 
I 15 320 10 66 10 66 
N. ERS ea sai iain Wienacht iil ail i a 17 20 10 tpt) 1O 66 
I i IS hb 2» OO 2? HO 
Lot No. 4 ES AE Sh AO ea, RAN Ge ee OT pe Pm RTE ibe He? 0) 2 HO 2 HO 


TREASURER’S OFFICE, MARQUETTE CouNTY, 
Marquette, October 6, 1862 

I hereby certify that in the foregoing transcript of sales for taxes 
of 1861 and previous years, in all cases where the amount belonging 
to any description is placed in the column headed “Amount on bids 
for State,” that such descriptions were bid off to the State by me 
according to law. Also, that those descriptions marked “ With- 
held” were withheld from sale by me for the reasons written oppo- 
site to them, respectively. 


P. M. EVERETT, 
Treasurer of Marquette County. 


§2 Exuyipsit 4. 


STATE OF MICHIGAN, 

County of Marquette, ie 
Alexander Ewart, being duly sworn, deposes and says that he is 
the printer of the Lake Superior Mining Journal, a weekly news- 
paper published at Marquette, in the county of Marquette and State 
of Michigan, and that a notice of tax sales, of which the annexed 
printed advertisement is a true copy, was duly published in said 
Lake Superior Mining Journal once a week for eight weeks succes- 
sively next previous to the first Monday of October, A. D. 1866; and de- 
ponent further says that he has transmitted to each county treasurer 
of the State of Michigan, by mail, copies of the first two numbers of 
said Lake Superior Mining Journal containing such statements, im- 


mediately after their public ation. 
ALEXANDER EWART. 
Subscribed and sworn to before me this “" day of October, 1866. 
M. W. EARL, 
. Notary Public. 
(U.S. Revenue Stamp for 5 cents.) 
See section 80, tax laws cf 1858. 
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Sale of State Tax Lands. 
AUDITOR GENERAL'S OFFICE, 
LANSING, Micu., July 2d, 1886. 


Notice is hereby given that certain lands, situated in the county 
of Marquette, bid off to the State for taxes of 1864 and previous 
years, and described in statements which will forwarded to the 
office of the treasurer of said county some time next month, will be 

sold at public auction, by said treasurer, at the county 
83 seat, on the first Monday of October next, at the time and 

place designated for the ordinary tax sales, if not previously 
disposed of at this office, according to law. 

Said statements contain a full description of each parcel of said 
lands, and may be seen on application at the office of the county 
treasurer. 

Lands struck off to the State for taxes of 1864 or other years, at 
the tax sales in October last, will be offered, subject to the right of 
redemption prescribed by law, as well as to the right of purchase of 
the State, bids at this office, prior to the sale. 

EMILE ANNEKE, 


Auditor General. 
Annual Tax Sales. 


AuptiTror GENERAL'S OFFICE, 
LANsING, Micn., July 2, 1866. 


So much of each of the following described tracts or parcels of 
lands, situated in the county of Marquette delinquent for unpaid 
taxes for the years mentioned below, as will be sufficient to pay the 
taxes, interest and charges thereon, will be sold by the treasurer of 
said county, on the first Monday of October next, at such public 
and convenient place as he shall select in Marquette, the county 
seat of said county, according to the statute in such case made and 
provided, 

KMILE ANNEKE, 


Auditor General. 


S4 1865.— Town. 45 Nort? of Range Zu West. 

, _ Inter- . rn 

Sec, Acres. Taxes onl ( harges. \* otal. 
S. H’f. of. iis eisieeaalaniaieliat adie it S 320 6.80 68 1.00 8.48 
fe FY ee A Serer, 9 10) 85 08 1.00 1.93 
i ae Oe OCG Wa Bi ceencees ) 10) 85 Os 1.00 | 1.93 
E. H’f. & 8S. H’f. of N. BE. Q. & 

S. E. Q. of N. W. Q _— lO | 440 9.35 Os 1.00 11.28 
a ER ee er ; [2 $10.50 5.80 The 1.00 & 48 
EE ELIS AE LTTE 17 $20 5.80 658 Ss ge &.48 
eT  _ aes 18 106 30 4, a 1.00 3. 33 
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Exuisit 5.—Statement of lands upon which taxes are unpaid for the year 1865, in Township No. 45 N., Range No. 
29 W., Marquette County. 
N. B.—County treasurers will reject all indefinite or defective descriptions. —See Section 54, Act 169, Laws of 1869. 
should not be returned to this office.—See Section 151, Act 169, Laws of 1869. ] 


[ Whenever an organized township embraces more than one surveyed town, all lands in each surveyed town should be entered separately, 
according to their number and range. Let the sections be introduced in numerical order.—Auditor General’s Office, 1877.] 


Part-paid State lands 


' 


” . SUBDIVISION , | | No. OF 7 : ! 
NAME. | — a VALUA’N. | 


| STATE | ¢ ery | Town ScnooL | Tora. 
SECTIONS, : | ACRES. ' 


Tax. | Tax. | Tax. | AMouUNT. 


rs. 100ths |Dolls. Cts. |Dolls. Cts. |Dolls. Cts. |Dolls. Cts. |Dolls. Cts. Dolls. Cts. 
He deh. SSE ne agate ae : 3 320 40 1 68 s0 | 6 


ds 


one Qunnuieid aia eae ‘ 320 1 68 80 6 
EE REGENCE SAE: Bbw he : 21 10 
A, EE MIME Se TL | a on | : 21 


iii ee es SC : 640 | | 36 


AS EE LL ee MS , | SERGE capone Nemes | 68 
NE A A OES ee ei a SPE eae se 68 


ihcsehackih dines acted Me ne nee | | a 05 


STATE OF MICHIGAN, ‘ounty of Marquette, 

August Machts, treasurer of the township of Marquette, in said county of Marquette, being duly sworn, says the sums mentioned in the 
foregoing or annexed statement remain unpaid, and that this deponent has not, upon diligent inquiry, been able to discover any goods or chattels 
belonging to persons charged with or liable to pay said sums, whereon he could levy the same. A. MACHTS. 

Sworn to and subscribed before me this 7th day of February, A. D. 1866. 


] 
M. H. MAYNARD, Notary Public, Marquette, Marquette County. 
County TREASURER’s OFFiIce, February 7th, 1866. 


I hereby certify, that I have examined the foregoing statement made by August Machts, treasurer of the township of Marquette, and that I 
have compared the same with the tax roll in the hands of said township treasurer, and have found the same to be correct, and a true transcript 
of so much thereof as is by him returned unpaid. M. H. MAYNARD, Deputy Treasurer of Marquette County. 
STATE OF MICHIGAN, County of Marquette, 8s; 

I, Charles M. W. Earle, county clerk of the-county aforesaid, do hereby certify that I have examined and compared the annexed transcript 
with the certified statement of August Machts, treasurer of the township of Marquette, in said county, and have found the same to be correct. 


©. M. W. EARLE, County Clerk. 
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86 Exnipsit 6.—Statement of Lands in 
1866, for Unpaid Taxes of 1865. 


Town. No. 45 North, Range 29 West, in Marquette County, sold October 1, 


eg Description advertised ates pyre Amount | Amount | By whom paid or | P. O. address 
cate. | oe ) due. sold for. | to whom sold. of purchaser. 
66 SS.) ee sient dasiitite ditvmimaiiah encima ihn ania 8 $20 | 8 48 | 8 48 | Henry D. Smith..| Marquette. 
me .* Bae, Wee SO Oe i te cate eclin snc been doetianenind 9 40 1 93 1993 | do. | 
6 Re S° € & BS Seer eee were rere eee 4 40 | 1 93 193 | do. | 
69 |S. 1-2of S. 1-2 of N. E. 1-4&S. E. 1-4 0f N. W. 1-4..| 10 440 | ae 11 28 | do. ' 
70 | UN. 1-2 of. .22. 22-22. cones 2-2 ne 0222 ne co oon -= =e a 319.50 | 8 48 8 48 | do. | 
7 | Bs BR Cb. dun cephinin Gnetemecmnen civadde tits sone wnael 7 320 8 48 8 48 | do, | 
oe & UBROIO. 5. O Qectcindn cnndk cities cctcepetinn dete wig: 106.30 | 3 33 8 33 | do. 
| 
TREASURER’S Orrice, Marquettre County, 
MARQUETTE, October 1st, 1866. 

I hereby certify that in the foregoing transcript of sales for taxes of 1865 and previous years, in all cases where the amount 
belonging to any description is placed in the column headed ‘‘ Amount on bids for State,’’ that such descriptions were bid off to the 
State by me according to law. Also, that those descriptions marked ‘“‘ Withheld ’’ were withheld from sale by me for the reasons 
written opposite to them, respectively. 

M. H. MAYNARD, 
Deputy Treasurer of Marquette County. 
-"~ ee. enchlihowis 4 
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87 Exnureir 7. ; 


STATE OF MICHIGAN, Ls 
County of Marquette, 


James R. Hosmer, being duly sworn, deposes and says that he is 
the publisher of the Lake Superior Mining Journal, a weekly news- 
paper published at Marquette, in the county of Marquette : and State 
of Michigan, and that a notice of tax sales, of which the annexed 
printed advertisement is a true copy, was duly published in said 
Lake Superior Mining Journal once a week for eight weeks succes- 
sively, next previous to the first Monday of October, A. D. 1867 ; and = 
deponent further says that he has transmitted to each county treas- 
urer of the State of Michigan, by mail, copies of the first two num- 
bers of said Lake Superior Mining Journal containing such state- 
ments, immediately after their publication. 


JAMES R. HOSMER. 


| Subscribed and sworn to before me this 14th day of October, 1867. 

| PETER WHITE, 

| Notary Public, Marquette Co., Mich. 
(U. S. Revenue Stamp for 5 cents.) 

See section 80, tax laws of 1858. - | 


Sale of State Tax Lands. 


AuDITOR GENERAL’s OFFICE, ~~ 
LANSING, Micu., July 1, 1867. 


Notice is hereby given that certain lands, situated in the county 
of Marguette, bid off to the State for taxes of 1865, and previous 
years, and described in statements which will be forwarded to the 
| office of the treasurer of said county some time next month, will be 
| sold at public auction, by said treasurer, at the county seat, 
88 on the tirst Monday of October next, at the time and place 
designated for the ordinary tax sales, if not previously disposed 

of at this office, according to law. 

Said statements contain a full description of each parcel of said 
lands, and may be seen on application at the office of the county 
treasurer. 

Lands struck off to the State for taxes for 1865, or other years, at 
the tax sales in October last, will be offered subject to the right of 
redemption prescribed by law, as well as to the right of purchase of 
the State bids at this office, prior to the sale. 

WM. HUMPHREY, 


Auditor Genes al. 
Annual Tax Sales. 


AUDITOR GENERAL’s OFFICE, 
Lansina, Micu., July 1, 1867. 


So much of each of the following described tracts or parcels of 
land, situated in the county of Marquette delinquent for unpaid - 
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taxes, for the years mentioned below, as will be sufficient to pay the 
taxes, interest and charges thereon, will be sold by the treasurer of 
said county, on the first Monday of October next, at such public and 
convenient place as he shall select in Marquette, the county seat of 
said county, according to the statute in such case made and pro- 
vided. 


WM. HUMPHREY, 
Auditor General. 


89 1866.— Town. 45 North of Range 29 West. 

e eo I nter- . , 

Sec. | Acres. | Taxes on Charges. | Total. 
I a Sl el . 820 16.52 1.65 1 OO 19 17 
ek IE ier oe eased il, Sere 4 160 R26 82 1 00 10 O8 
ss * ) & fo * Sree were q 40 2.07 .20 1 00 3 27 
i a ee er ET 10 $20 16.52 1.65 1 00 19 17 
Me * 3 8 ye * Van oS 10 | 80 1.13 41 1 0O 5 54 
S. B. 14N. EB. 1-4.... i ili 1O 40 2.07 20 1 00 3 27 
Re ES A eR poe eel eS 15 819.51 16.52 1.65 1 OO 19 17 
EE RES LC Re SS a 17 320 16.52 1.65 1 0O 19 17 
I i 18 135.70 7.25 72 100 | 8 97 


Norice.—The annual tax sales for the county of Marquette will 
take place on the first Monday of October, 1867, at 9 o’clock a. m., 
at the county treasurer’s office. The sales will be continued from 
day to day until the whole is disposed of. 

JAMES MATTHEWS, 
County Treasurer. 
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9] EXHIBIT 9. 


Statement of Lands in Town. No. 45 North, Range No. 29 West, in 
Marquette County, sold October 7, 1867, for Unpaid Taxes of 1866. 


| 


7 
| 3 | 82 
Description advertised. | ~ ~ =f 
|< : z 22 
| & < < < 
S. 1-2 of pe Se ee ee en Ne mI s 0 19 17 19 17 
Te Bie BOE nena concne coqn equ congas ons 9 160 1008 | 1008 
i i i g 10 3 27 8 27 
S. 1-2 of ELT OIE Sgt We Re Re KE RN 10 %) 19 17 19 17 
ee rs 1 eS Seapets. aor en 1O st) h 54 5h 54 
ee foe ee rr eee ee 10 10 3 27 3 27 
il IAS ss: EP NONE aha BTR IRL aE | 15 S10 51 19 17 19 17 
i 17 320 19 17 19 17 
i O.  ciienis cane cde bead | ae 135.70 8 07 8 97 


TREASURER’S Orrice, MARQUETTE CouNTY, 
Marquette, October 7, 1867. 


I hereby certify that in the foregoing transcript of sales for taxes 
of 1866 and previous years, in all cases where the amount belonging 
to any description is placed in the column headed “ Amount on bids 
for State,” that such descriptions were bid off to the State by me 
according to law. Also, that those descriptions marked “ With- 
held” were withheld from sale by me for the reasons written uoppo- 
site to them, respectively. 

HENRY D. SMITH, 
Dep. Treasurer of Marquette County. 


9? EXHIBIT 10. 


STaTE OF MICHIGAN, fait 
County of Marquette, § = 

Frederick W. Root, being duly sworn, deposes and says that he is 
the publisher of the Marquette Weekly Plaindealer, a weekly news- 
paper published at Marquette, in the county of Marquette and State 
of Michigan, and that a notice of tux sales, of which the annexed 
printed advertisement is a true copy, was duly published in said 
Marquette Weekly Plaindealer once a week for eight weeks succes- 
sively next previous to the first Monday of October, A. D.1868; and de- 
ponent further says that he has transmitted to each county treasurer 
of the State of Michigan, by mail, copies of the first two numbers of 
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said Marquette Weekly Plaindealer containing such statements, im- 
mediately after their publication. 


FRED. W. ROOT. 


Subscribed and sworn to before me this 28th day of October, 1868. 
HENRY D. SMITH, 
Notary Public, Marquette Co., Michigan. 


(U.S. Revenue Stamp for 5 cents.) 


See section 80, tax laws cf 1858. 


Sale of State Tax Lands. 


AUDITOR GENERAL'S OFFICE, 
LANSING, Micu., July 1, 1868. 


Notice is hereby given that certain lands, situated in the county 
of Marquette, bid off to the State for taxes of 1866 and previous 
years, and described in statements which will forwarded to the 
office of the treasurer of said county some time next month, will be 

sold at public auction, by said treasurer, at the county seat, 
93 on the first Monday of October next, at the time and place des- 

ignated for the ordinary tax sales, if not previously disposed 
of at this office, according to law. 

Said statements contain a full description of each parcel of said 
lands, and may be seen on application at the office of the county 
treasurer. . 

ands struck off to the State for taxes of 1866 or other years, at 
the tax sales in October last, will be offered, subject to the right of 
redemption prescribed by law, as well as to the right of purchase of 
the State, bids at this office, prior to the sale. 
WILLIAM HUMPHREY, 


Auditor General. 


Annual Tax Sales. 


AvupDITOR GENERAL’s OFFICE, 
LAnsina, Micu., July 1, 1868. 


So much of each of the following described tracts or parcels of 
land, situated in the county of Marquette, delinquent for unpaid 
taxes for the years mentioned below, as will be sufficient to pay the 
taxes, interest, and charges thereon, will be sold by the treasurer of 
said county, on the first Monday of October next, at such public and 
convenient place as he shall select in Marquette, the county seat of 
said county, according to the statute in such case made and pro- 


vided. 


WILLIAM HUMPHREY, 
Auditor General. 


——— . > 
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94 1867.— Town 


AE A CEN RNR la RR im 


. 45 North of Range 29 West. 
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Acres. 


$20 
108.20 


Inter-| ~ 
Taxes. Charges. 


CSL. 


2 eae 1.00 
8.56 .B5 1.00 
| 89 | .08 | 1.00 
89 | .08 1.00 
7.12 il 1.00 
th Be wae, Ae 1.00 
9 OR 1.00 © 
7.12 71 1.00 
Fe: Sime 1.00 
gi 1.00 


| Total. 


8.83 
4.91 
1.97 
1.97 
8.83 
2.95 
1.97 
8.83 
R83 
8.49 


Notice is hereby given that the sale of lands in Marquette county, 
advertised by the auditor general as delinquent for taxes of 1867 
and previous years, will be held at the office of Wilkinson and 
Smith, in the village of Marquette, the county seat of said county, 
commencing on Monday, the 5th day of October next, at nine 
o'clock a. m., and continue from day to day, Sundays excepted, until 
the same shall have been disposed of according to law. 


HENRY D. SMITH, 


Deputy County Treasurer. 


K COMPANY. 
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97 Unitep STATES OF AMERICA: 
The Supreme Court. 


Witri1aAM C. Cutpertson, Plaintiff in Error, 
vs. 
Tue H. Witseck Company, Defendant in Error. 


Know all men by these presents, that we, Peter White and Dan. 
Ii. Ball, of the city and county of Marquette and State of Michigan, 
are held and firmly bound unto The H. Witbeck Company, the de- 
fendant above-named, in the full and just sum of five hundred dol- 
lars, to be paid unto the said H. Witbeck Company, its attorney, 
successors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this fourth day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Whereas, lately, in a suit depending in the circuit court of the 
United States for the northern division of the western district of 
Michigan, between the above-named H. Witbeck Company, as 

plaintiff, and the said Wiliam C. Culbertson, as defendant, 
98 judgment was rendered against the said William C. Culbert- 

son, in favor of said H. Witbeck Company for the recovery 
of certain lands demanded by it, and for six cents damages besides 
costs; and the said William C. Culbertson having prosecuted a writ 
of error in the Supreme Court of the United States to reverse the 
judgment aforesaid, and a citation having issued, directed to the 
said H. Witbeck Company, admonishing it to be and appear ata 
Supreme Court of the United States, to be holden at Washington, 
on the second Monday of October next: 

Now, therefore, the condition of this obligation is such, that if the 
said William C. Culbertson shall prosecute his writ of error to effect, 
and answer all damages and costs, if he shall fail to make his plea 
good, then the above obligation to be void; else, to remain in full 


force and virtue. 
PETER WHITE. [seat. 
DAN. H. BALL. SEAL. 


Sealed and delivered in the presence of— 


Unitep STATES OF AMERICA, ga: 
Western District of Michigan, | ~~’ 


Peter White and Dan. H. Ball, whose names are above subscribed, 
being duly sworn, do depuse and say, each for himself, that he is 
worth five hundred dollars, over and above all just debts, liabilities, 


and exemptions. 
PETER WHITE. 
DAN. H. BALL. 
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Subscribed and sworn to before me this 4th day of September, 
A. D. 1884. 
RICHARD BLAKE, 
Notary Public in & for said County. 
I approve of the foregoing bond in form and substance, and of 
the sureties thereto. 
S. L. WITHEY, 
Dist. Judge. 
Filed Sept. 12, 1884. 
W. S. HILL, 
Dep. Clerk. 


99 Supreme Court of the United States. 


Wituram C. CuLpertson, Plaintiff in Error. 
v8. 
THe H. Wirseck Company, Defendant in Error, 


To Edward Cahill, Esq., attorney for the defendant in error in the 
court below. : 

Str: Please to take notice that on the twelfth day of September, 
A. D. 1884, having previously sued out a writ of error in the above 
ause, I lodged a copy of said. writ for the defendant in error with 
the clerk of the circuit court of the United States for the northern 
division of the western district of Michigan, and at the same time 
deposited a supersedeas bond, duly approved by the Honorable 
Withey, district judge, with said clerk, which bond was executed 
by Dan. H. Ball and Peter White, of Marquette, in the county of 
Marquette, State of Michigan. 

Yours, «c., JOHN W. STONE, 
. Att'y for PUtff in Error. 

Residence, Grand Rapids, Mich. 

Dated Sept. 12th, 1884. 


Due service of a copy of the foregoing notice is hereby acknowl- 
edged. 

September 13, 1884. 

EDWARD CAHILL, 
Per BARRY, 
Attorney for PUt ff Below. 
100 Uwnirep Stares oF AMERICA: 
Supreme Court. 
Witu1aMmM C. CuLBertson, Plaintiff in Error, 
v8. 
THe H. Wirseck Company, Defendant in Error. 

To The H. Witbeck Company, defendant in error, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 


the second Monday of October next, pursuant toa writ of error filed 
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in the clerk’s office of the circuit court of the United States for the 
northern division of the western district of Michigan, wherein Wil- 
liam C. Culbertson is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable 8. L.Withey, district judge, sitting. as cir- 
cuit judge, this fourth day of September, in the year of our Lord 
one thousand eight hundred and eighty-four. 

S. L. WITHEY, 
Dist. Judge. 


101 Due service of the foregoing citation is hereby acknowl- 
edged. 
September 15th, 1884. 
EDWARD CAHILL, 
Per BARRY, 
Attorney for PUtff Below. 


| Endorsed :] No. 64. Supreme Court of the United States. Wm. 
C. Culbertson, plaintiff in error, vs. The H. Witbeck Company, de- 
fendant in error. Citation. Filed Sept. 17, 1884. W.S. Hill, dep. 
clerk. John W. Stone, att’y for pl’ff in error. 


102. Uwnirep States or AMERICA: 
The Supreme Court. In Error. 


WituiamM C. Cunpertson, Plaintiff in error, 
v8. 
THe H. Wirseck Company, Defendant in error. 


Of the October term, in the year of our Lord one thousand eight 
hundred and eighty-four. 

Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capital in the city of Washington, comes the said William C. 
Culbertson, by John W. Stone, his attorney, and says that in the 
record and proceedings aforesaid there is manifest error in this, to 
wit: 

1. Said circuit court erred in receiving in evidence the record of 
deed from William A. Pratt and wife, to Still Manning and William 
Wright, dated October 29th, 1855, against the objection of counsel 
for the defendant below, as stated in the bill of exceptions. 

2. That said circuit court érred in receiving in evidence the deed 
of Still Manning and wife, and William Wright and wife, to Edward 
C. Wilder, against the objection of counsel for defendant below, as 
stated in bill of exceptions. 

3. Said circuit court erred in receiving in evidence what purpor- 

ted to be a record of the will of Edward C. Wilder, and the 
103. ~probate thereof in Marquette county, Michigan, against the 
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objection of counsel for defendant below, as set forth in said 
bill of exceptions. 

4. Said circuit court erred in rejecting the record of declaration of 
trust, executed by Still Manning and William Wright, to William 
A. Pratt, dated November 7th, 1855, offered in evidence by the 
counsel for defendant below, together with the other evidence offered 
in that connection and set forth in said bill of exceptions. 

5. Said circuit court erred in receiving in evidence, against the 
objection of counsel for defendant below, the resolution of the board 
of supervisors of Marquette county, adopted June 17th, 1865, relating 
to an allowance to Honorable Clarence E. Eddie, cireuit judge. 

6. Said circuit court erred in receiving in evidence, against the 
objection of counsel for defendant below, testimony to’ show the 
balance of moneys in the treasury of Marquette county, January, 
1566. 

7. Said circuit court erred in receiving in evidence, against the 
objection of counsel for defendant below, the several stubs of orders 
appearing to have been issued by the county clerk of Marquette 
county to Honorable C. E. Eddie, circuit judge. 

8. Said circuit court erred in receiving evidence, against the ob- 
jection of counsel for defendant below, to show that the aforesaid 
orders, issued to Honorable C. E. Eddie, were paid out of the general 
funds of the county. 

9. Said circuit court erred in receiving the testimony of the wit- 
ness, W. P. Healy, showing the discussion had in the board of 

supervisors about the resolution adopted by the board to pay 
104 Hon. C. E. Eddy, cireuit judge, three hundred and fifty dol- 

lars per annum; which testimony was to the effect that the 
substance of the discussion was that they could not get a good judge 
without paying an extra compensation, and that it was agreed that 
Judge Eddie should have three hundred — fifty dollars; that it 
was understood and declared that the circuit judge could not live 
on what the State was paying him and this was to pay him more 
than the State was paying. 

10. Said circuit court erred in allowing said witness, W. P. Healy, 
against the objection of counsel for defendant below, to answer the 
question: “In making an estimate of what was necessary to raise 
for the contingent fund, how did you arrive at it—or the board?” 
and in deciding that said witness might testify whether the item 
of three hundred and fifty dollars for the circuit judge was included 
by the board in making up their estimate of the amount required 
to be raised for the contingent fund. In accordance with which 
ruling, said witness testified substantially that said amount was in- 
cluded by the board as an item in making up the contingent fund 
that year and every year right along. 

11. Said circuit court erred in allowing the witness, M. H. May- 
nard, against the objection of counsel for defendant below, to answer 
the following question: “ What was the discussion that is referred 
to in that resolution?”—relating to the resolution to pay additional 
compensation to Judge Goodwin. In answer to which question 
said witness testified substantially that allowances had been pre- 
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viously made to Judge Goodwin as additional compensation for 
his services as judge, and that payment had been stopped on the 
ground that,in the judgment of the board, it was illegal; that 

quite a sum had accrued under the former resolution which 
105 remained unpaid; that Judge Goodwin had requested the 

witness to use his influence with the board to procure its pay- 
ment, or the allowance of some other sum as additional compensa- 
tion, which the witness did; and that it was discussed in and out of 
the board, and the result was, that in the meeting referred to, the 
board appeared to have taken action allowing the aforesaid sum, and 
that the talk in the board at the time of the adoption of the resolu- 
tion was that this was voted to Judge Goodwin as additional to the 
salary paid him by the State, as compensation for his services as judge. 

12. Said circuit court erred in allowing said witness, M. H. May- 
nard, against the objection of counsel for the defendant below, to 
answer the question: “Whether, as a matter of fact, the money so 
appropriated was put into the tax for that year”—referring to the sum 
of four hundred dollars appropriated by resolution to pay Judge 
Goodwin. In answer to which question, the witness testified that 
said sum was so put in, was included in the tax of 1861. 

—. Said circuit court erred in receiving, against the objection of 
counsel for defendant below, evidence to show that a warrant was 
drawn upon the treasurer of Marquette county, for the sum of four 
hundred dollars, appropriated as aforesaid to Judge Goodwin, and 
said sum was paid. 

14. Said circuit court erred in refusing to charge the jury, upon 
request of counsel for defendant below, that “unless it appears from 
the evidence that a sum of money was apportioned to particular de- 
scrpitions or pieces of this land larger than would have been but 

for the raising of the three hundred dollars and the four 
106 hundred dollars unlawfully, then, as to such pieces, the raising 

of the unlawful tax would not vitiate the sale; that the title 
of the defendant to any piece of land cannot be found invalid unless 
that piece had a larger sum apportioned to it than it would have 
had but for the illegal levy, and that fact must appear from the 
evidence.” 

15. Said circuit court erred in refusing to charge, upon request 
of counsel for defendant below, that there was no evidence upon the 
points referred to in the last preceeding the assignment of error. 

16. Said circuit court erred in charging the jury as follows: “As 
I understand this question, it presents itself to you as a mere matter 
of fact as to whether the sum in question for the year 1861, to Judge 
Goodwin, and for the other years for different sums to Judge Eddie, 
was incorporated as an item in making up the sum of the tax for 
general purposes during those years, or not; whether this sum for 
’61, and for the other years, were included or constituted an item to 
make up the amount of tax raised during these years, that was 
actually levied.” 

17. Said circuit court erred in charging the jury as follows: 
“ You are to say from the evidence, and mainly from the evidence 
of Mr. Healy and Mr. Maynard, whether such sums for additional 
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salary were annually, during the years that have been mentioned, 
actually included in the taxes levied for the purposes claimed by 
the plaintiff in this case, to wit: to pay salaries in addition to the 
salary which the State paid to those men as judges? If so, we in- 
struct you it was an solace! levy of taxes and vitiated the tax, so 
far as the lands in question are concerned, for those years, so that 

no valid tax title could exist upon those lands for the years 
107 for which they were sold as delinquent, which embraced and 

contained a sum or sums mentioned, for those years, to pay 
the salary of these judges.” 

18. Said circuit court erred in submitting to said jury the question 
of validity of the tax deeds put in evidence, issued for taxes of the 
year 1861, for the reason that there was no legal evidence tending to 
show the same to be invalid. 

19. Said circuit court erred in submitting to said jury the question 
of validity of the tax deeds put in evidence, issued for taxes of the 
year 1865, for the reason that there was no legal evidence tending to 
show the same to be invalid. 

20. Said circuit court erred in submitting to said jury the question 
of validity of the tax deeds put in evidence, issued for taxes of the 
year 1866, for the reason that there was no legal evidence tending to 
show the same to be invalid. 

21. Said cireuit court erred in submitting to said jury the question 
of validity of the tax deeds put in evidence, issued for taxes of the 
year 1867, for the reason that there was no legal evidence tending to 
show the same to be invalid. 

22. There is also error in this, to wit: That, by the record afore- 
said, it appears that the aforesaid judgment was given for the said 
H. Witbeck Company against the said Williamn C. Culbertson, 
whereas, by the law of the land, the said judgment ought to have 
been given for the said William C. Culbertson against the said H. 
Witbeck Company, and the said William C. Culbertson prays that 
the judgment aforesaid may be reversed, annulled, and altogether 
held for nothing, and that he may be restored to all things which 
he has lost by occasion of the said judgment, ete. 

JOHN W. STONE, 
Attorney for Plaintiff in Error. 


108 [Endorsed :] No. 64. Supreme Court of the United States. 

Wm. ©. Culbertson, pl’t’ff in error, vs. The H. Witbeck Com- 
vany, def’t in error. Assignment of errors. Filed Sept. 17, 1884. 
V.S. Hili, dep. clerk. John W. Stone, att’y for pl’ff in error. 


Endorsed on cover: W. Michigan C. C. U. S. No. 217. Wil- 
liam C. Culbertson, plaintiff in error, vs. The H. Witbeck Company. 
Filed March 25, 1885. 
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PLarntirF iN Error, | 
' 
" 2 + No, 217. 
THE H. WITBECK COMPANY, 


DEFENDANT IN ERROR. | 


- 


On Error to the Cireuit Court of the United States, for 
the Northern Division of the Western District of 
Michigan. 


STATEMENT OF CASE. 


This is an action of ejectment, begun in the circuit court 
fer the County of Marquette, State of Michigan, by filing 
declaration April 3, 1882, by the H. Witbeck Company, 
as plaintiff, against William C. Culbertson as defendant, to 
recover the following described lands situate in the County 
of Marquette, in said State, to wit: 

S. 4 sec.8; N.W. of S.W., S.E. of S.W., and S.E. } sec. . 
9; 8S. 4,8. 4 of N.E. 4, and S.E. } of N.W. } sec. 10; N.. 
4 sec. 15; N. 4 sec. 17; N.E. + sec. 18, and lots No. 1 and 
4 in sec. 18, all in T. 45 N., of R. 29 W., plaintiff claiming 
title in fee. 


» 


The case was removed to the United States court by peti- 
tion-filed August 29, 1882, and the record was filed in said 
court September 5, 1882. The trial was had and verdict 
rendered in favor of the plaintiff, July 24, 1883, and judg- 
meut was entered thereon ; and on motion of the defendant, 
in accordance with statute, said verdict and judgment were 
set aside and a new trial granted February 2, 1884 (Record, 
page 14). 

The second trial was had, resulting in verdict and judg- 
ment in favor of the plaintiff and against the defendant 
July 16, 1884 (Rec., p. 15), and defendant below brings 
error. 

The lands described in the declaration were purchased 
from the United States October 1, 1855, and were patented 
to the purchasers May 5, 1857. October 29, 1855, they 
were all conveyed by the patentees to William A. Pratt 
(Ree., p. 17). 

As a link in the chain of title plaintiff offered in evidence 
what purported to be the record of a deed from William 
A. Pratt and wife to Still Manning and William Wright, 
dated October 29, 1855, conveying the lands in question. 
Said deed was executed and acknowledged in the State of 
Michigan, and was attested by only one witness as to the 
signature of William A. Pratt, the grantor. Said record 
was admitted in evidence against the objection of defendant, 
and he excepted (Rec., pp. 17, 18, and 19). 

Manning and Wright, after the date of the deed above 
referred to, conveyed said lands to Edward C. Wilder, but 
the date of such conveyance is not shown by the record. 
The deed purported to have been acknowledged in the year 
1860. The officer taking the acknowledgment certified that 
he was satisfied that the persons appearing before him and 
making the acknowledgment were the grantors in the deed 


of conveyance. The admission of this deed was objected 


ame, 


AY 


-~ 


to by defendant ; objection overruled and exception taken 
(Ree., pp. 19 and 20). 

sy what purported to be a record of the last will and 
testament of Edward C. Wilder, deceased, admitted in evi- 
dence against objection, it appeared that said testator he- 
queathed said lands to his wife, Sophia A. Wilder. Said 
record also showed that said will had been admitted to pro- 
bate in the county of Marquette, upon a supposed probate 
had in the county of New York, in the State of New York- 
Objection was made thereto by defendant, that there was no 
proof of facts necessary to give the probate court for the 
county of Marquette jurisdiction. This objection was over- 
ruled and exception taken (Rec., pp. 20 to 22). 

Sophia A. Wilder, as widow and sole executrix of Ed- 
ward ©. Wilder, conveyed said lands by quit claim to J. 
Henry Moores, May 17, 1881; also conveyed the same in 
her individual capacity by quit-claim deed, December 8, 
1881. Moores subsequently, and before the commencement 
of this suit, conveyed to the plaintiff below. 

On the defence it was sought to show by a deed executed 
by Manning and Wright, that the conveyance made by 
Pratt to them was made in trust, and that they held one-half 
interest in trust for Pratt and one Peck, and that a portion 
of the interest of said Pratt had not heen acquired by the 
said plaintiff (Rec., pp. 23 and 24), defendant’s counsel 
claiming that, by virtue of said trust, said Pratt and Peck, 
under the statutes of Michigan, held the legal title, of which 
they had not been divested. Said offer was refused by the 
court and exception taken. 

The most of the lands involved in this suit were 
sold for delinquent taxes of the years 1861, 1865, 
and 1866, and conveyances made by -the Anditor-General 
of the State upon such sales. All the titles so acquired 
upon these sales were conveyed to Culbertson before 
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the commencement of this suit. A part of the lands were 
sold by the state and conveyed by the Auditor-General di- 
rectly to Culbertson and one Welcome Hyde for taxes of 
1866, and all the lands were purchased by the said Culbert- 
son for the delinquent taxes of 1867 before the commence- 
ment of this suit, but were conveyed to him after the com- 
mencement of the suit. These conveyances from the Au- 
ditor-General were admitted in evidence as prima facie 
evidence of title in Culbertson, the defendant below, and 
are made prima facie evidence by statute. 

Evidence was introduced by the plaintiff below, for the 
purpose of showing that the conveyances for delinquent 
taxes were invalid. The rulings of the court, however, upon 
such evidence affecting the validity of such sales, were con- 
fined to evidence tending to show that certain sums of 
money were paid during these years to the circuit judges 
out of. the general fund of the county, which money was 
supposed to have been raised by taxes of those years. 

The only questions arising upon the evidence introduced 
to defeat the tax sales relate to the payment of such moneys 
to circuit judges, and the evidence introduced for the pur- 
pose of showing that they were included in the taxation for 
the years for which the sales were made. 

October 21, 1861, the Board of Supervisors of Marquette 
County resolved to pay $400 to Judge Goodwin, in full of 
all demands against the county up to January 1, 1862. 

The plaintiff introduced oral testimony tending to prove 
that Judge Goodwin was judge of the circuit court, and 
that this allowance made to him by the supervisors was as 
additional compensation to that allowed him by the state as 
such judge. Plaintiff also introduced oral testimony tend- 
ing to show that in determining the amount of taxes re- 
quired for county purposes for the year 1861, said sum of 
$400 was taken into consideration. 
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The record of the Board of Supervisors showed a levy 
of a tax of 64 mills on the dollar for the contingent fund. 

[t was claimed, and is here claimed, that such oral testi- 
mony was inadmissible, and that the taxes levied and ac- 
counts allowed by the supervisors could only be shown by 
the record. Also that the testimony of the witness tend- 
ing to show that the sum of $400, or any sum intended for 
illegal purposes, was included in the levy of the tax for con- 
tingent or general purposes, as shown by the record, was 
incompetent as disputing the record, and inadmissible to 
defvat a title based upon the record. 

Evidence was introduced to show that the said sum of 
$400 was paid to Judge Goodwin. This evidence was 
objected to, objection overruled, and exception taken. 

As affecting the taxes of 1865, 1866, and 1867 it was 
shown that on June 17, 1865, a resolution was adopted and 
entered upon the record of the Board of Supervisors, 
to pay to Hon. C. E. Eddie, Cirenit Judge, $350 per an- 
num during his term of office, out of the contingent fund, 
or out of money in the Treasury not otherwise appropriated. 
What purported to be stubs of orders drawn on the county 
treasurer in favor of Hon. C. E. Eddie, were introduced as 
evidence that said sum was paid to him, from July 5, 1865, 
to September 29, 1868, for services as judge. It was in- 
sisted, upon the part of the defendant below, and is insisted 
now, that said stubs were incompetent evidence to show the 
payment of such money or the object for which the same 
was paid. It is also urged that evidence of the payment of 
such orders or sums of money was irrelevant to the issue, 
and inadmissible. The court overruled the objection and 
admitted the evidence, and exception was taken. 

In each of said years there was raised by tax, as a general 
county fund in the County of Marquette, certain sums of 
money, of which the amount apportioned to the township 


of Marquette in which said lands were situated, were as fol- 
lows: 1865, $6,136.25 (see Rec., p. 30); 1866, $10,328.50 
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(Rec., p. 36); 1867, $3,600 (Ree., p. 38). 


Oral testimony was introduced to show that the object of 
voting said sum of $350 per annum to Judge Eddie was 
that it was understood by the supervisors that the compen- 
sation paid him by the State was not sufficient, and this was 
for compensation for judicial services in addition to that 
paid by the State (Record, p. 30). This evidence was ad- 
mitted against the objection of defendant, and exception 
taken. 

Oral testimony was also introduced to show that the Board 
of Supervisors in voting said county taxes, in each of the 
years aforesaid, included the said sum of $350 in their 
estimate (Record, p. 30). It was insisted by the defendant 
below that such testimony was incompetent; that the taxes 
raised, and the object for which they were raised, could be 
shown only by the record, and that such testimony was con- 
tradictory of the supervisors’ record, and could not be intro- 
duced to impeach defendant’s title. ‘The evidence was ad- 
mitted against the objection of defendant, and exception 


taken. 


ASSIGNMENT OF ERRORS. 


Ist. The court erred in admitting in evidence the deed of 
William A. Pratt, having but one witness. 

2d. The court erred in admitting in evidence the deed 
from Manning and Wright to Edward C. Wilder. 

3d. The court erred in admitting in evidence the record 
of the probate of the will of Edward C. Wilder, by the 
Probate Court of Marquette County, Michigan. 

4th. The court erred in rejecting the deed of trust made 
by Still Manning and William Wright offered by the de- 
fendant. 
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5th. The court erred in admitting oral evidence to show 
that the taxes levied included any sum or sums to be paid 
to any judges as additional compensation for their services 
as judges. 

6th. The court erred in admitting in evidence the stubs 
of orders on the County Treasurer for the purpose of show- 
ing that moneys had illegally been paid to the judges out of 
the amounts raised by taxation. 

7th. The court erred in charging the jury as to the effect 
of the parol evidence of the witnesses Maynard and Healy. 

8th. The court erred in giving judgment for the plaintiff 
below, when by the law.it should have been given for the 


defendant below. 


ARGUMENT. 


The record of deed from William A. Pratt and wife to 
Still Manning and William Wright, through which the 
plaintiffs derived their title, should not have been received 
in evidence (Printed Record, pp. 17 and 18). 

By statute of Michigan (Howell’s Statutes, Sec. 5658) it is 
provided that “ Deeds executed within this State, of lands, 
“ or any interest in lands therein, shall be executed in the 
“ presence of two witnesses, who shall subscribe their names 
“ to the same as such, and the persons executing such deeds 
“ may acknowledge the execution thereof before any judge 
“ or Commissioner of a court of record, or before any notary 
“ public, justice of the peace, or master in chancery, within 
“ the State.” } 

Under a similar statute, the Supreme Court of Michigan 
held, in the case of Crane v. Reeder (21 Mich. 60), that a 
deed not so witnessed was not valid to convey title. 
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It is true that such a conveyance, if proved, might be held 
valid in equity asa contract to convey, and a statute of 
Michigan, enacted in 1861 (Howell’s Statutes, Sec. 5727), 
provides that no instrument intended to operate as a con- 
veyance of land, “ made in good faith and for a valuable 
‘ consideration, whether heretofore made or hereafter to be 


~~ 


‘ made, shall be wholly void by reason of any defect in any 
“statutory requisite in the sealing, signing, attestation, 
* acknowledgment, or certificate of acknowledgment there- 
“ of ;” and that it may operate as un agreement to convey, 
and may be enforced in equity; and that when such an in- 
strument shall have been recorded it shall operate as legal 
notice of the rights secured thereby. But the rights acquired 
by the grantee in such a deed are merely equitable, which 
in an action of ejectment, where title is in question, it is 
only the legal title that can be considered. 

Besides such a record is unauthorized, and is not evidence 
of the execution of the deed, nor that it was made in good 
faith, and for a valuable consideration. The statute does 
not make the record of a deed, defectively executed, evidence 
of the existence and genuineness of the original (rowan v. 
Cady, 11 Mich., 535, 537). 

In the case of Crane v. Feeder, (21 Mich., 61, supra) the 
court said : 

‘* A deed at common law was not sufticient without some 
“enrolment, or some act zz puis to transfer title, and under 
“ the ordinance, which recognized the fact, that, in this coun- 
“try there must be many non-resident owners; and much 
“ unoccupied land, a new rule was devised to take the place 
“of all forms and ceremonies not mentioned there, and 
“which would have been onerous and impracticable. /¢ 
“ has been held, and we think correctly, that under such 
“ statutes, the witnesses ure essential to the validity of the 
“conveyances. French v. French, 3 N. H., 234; Courcie 
“v. Graham, 1 Ham., 330; Putterson v. Peuse, 5 Ham., 
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194; Marvin v. Camp, 3 Conn., 35; Clark v. Graham, 
6 Wh., 577.” 


In French v. French, supra, the statute provided: “ That 
all deeds, or other conveyances of lands, tenements, or 
hereditaments, lving in this State, signed and sealed by 
the party granting the same, having good and lawful 
authority thereunto and signed ,by two or more witnesses, 
and acknowledged b¥ each grantor or grantors, before a 
justice, and recorded at length in the registry of deeds, in 
the county where such lands, tenements, and heredita- 
ments be, shall be valid to pass the same, without any 
other act or ceremony in law whatever.” 

The court said: “No doubt can be entertained that all 
conveyances comprehended within this section of the 
statute must be signed by two witnesses, at least, in order 
to render them valid. The statute is peremptory in this 
particular, and it follows that the plaintiff, by virtue of 
the instrument in question, can derive no title under the 
statute.” | 

In Courcier v. Graham (1 Ohio, dou, supra), the court 


said: “ The deed from Ridle to Vanhorn was properly ex- 
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cluded. By the first section of the act providing for the 
execution and acknowledgment of deeds, passed February 
14, 1805, it is provided that all deeds for the conveyance 
of lands, &c., ‘ shall be signed and sealed by the grantor, 
‘in the presence of two witnesses, who shall subscribe the 
‘said deed of conveyance, attesting the acknowledgment 
‘of the signing and sealing thereof, &c. This law was in 
force at the time the deed from Riddle purports to have 


‘ been exeented. This deed was defective. inasmuch as it 


was attested but by one witness. The law was not com- 
plied with. It could convey, at most, only an equitable 
interest. The plaintiffs were to receive a legal estate, free 


2 Mh a Ba I ae 8 MBN A 


Pelt a “ 4 ~ . ee _ : —" 2 . 2 
00 ei De ee a ae ae z ’ alll Rac i, =e iia ada wg age Ra AO -_ 
_ ' iam A a Som ses loom <r 


a 


10 


“from inecumbrance, the title to which should be indis 
“ putable. This deed did not convey such an estate; 07 
“ course, it could not be received in evidence.” 

This court in Clarke v. Graham (6 Wheat., 577, supra) 
have added the weight of its authority to the construction 
given by the Supreme Court of Ohio. It said: “ It is per- 
“ fectly clear that no title to lands can be acquired or 
“ passed, unless according to the laws of the State in which 
“ they are situate. The act of Ohio regulating the convey- 
“ance of lands passed on the 14th of February, 1805, pro- 
* vides ‘that all deeds for the conveyance of lands, tene- 
*< ments, and hereditaments, situate, lying, and being in this 
“* State shall be signed and sealed by the grantor in the pres- 
“* ence of two witnesses, who shall subscribe the said deed or 
“* conveyance, attesting the acknowledgment of the signing 
“and sealing thereof; and if executed within this State 
“*¢ shall be acknowledged by the party or parties, or proven 
** by the subscribing witnesses, before a judge of the court 
“* of common pleas, or a justice of the peace in any county 
“¢in this State.” Although there are no negative words in 
* this clause, declaring all deeds for the conveyance of lands 
“ executed in any other manner to be void; yet this must 
** be necessarily inferred from the clause in the ahsence of 
“ all words indicating a different legislative intent ; and in 
“ point of fact such is understood to be the uniform con- 
“ struction of the act in the courts of Ohio. The deed, then, 
“in this case, not being executed according to the laws of 
“ the State, the evidence was properly rejected by the circuit 
“ court.” 

This case, like the one at bar, was ejectment, and the 
whole case turned upon the single point as to the admissibil- 


ity of a deed with but one subscribing witness. 


sete 
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The record of the will of Edward C. Wilder, and the 
order admitting the same to probate, should have been ex- 
cluded (Record, pp. 20 to 22). It appears to have been 
proved, not by the subscribing witnesses, but upon a sup- 
posed probate thereof by the surrogate court of the county 
of New York, in the State of New York. 

The statute for admitting to probate wills that have been 
proved in any other state, and which may operate on prop- 
erty in Michigan, is as follows: Sec. 5806 of Howell’s 
Statutes : 

“When a copy of such will, and the probate thereof, 
“ duly authenticated, shall be produced by the executor or 
“ other person interested in such will, to the probate court, 
“such court shall appoint a time and place of hearing,” 
WC. 

It does not appear from said record that such copy of 
will and probate, duly authenticated, was ever presented to 
the court. The paper required to be presented to the pro- 
bate court is not only the copy of the will, but also of the 
foreign probate and due authentication. The law con- 
templates all these as forming together the one instrument 
or subject-matter to be acted on, and all are made essential 
to call the probate court into action, and authorize it to ex- 
ercise jurisdiction (/ope v. Cutler, 34 Mich., 152). The 
paper presented for probate as the will of Edward C. 
Wilder was, so far as the record shows, only what purported 
to be a copy of the will. 

The probate court, created by the laws of Michigan, is a 
court of limited jurisdiction. Such courts, not having gen- 
eral jurisdiction, there is no presumption in favor of the 
legality of their action. The record in each case must show 
such a state of fact as gives them jurisdiction. In the case 
at bar it should show that the will had been probated by 
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; the surrogate court of the city of New York, and should 
set out the record of such probate. No such probate is 
shown. 

The statute of Michigan provides that “ when a copy of 

‘ such will, and the probate thereof, duly authenticated, 


a 
~~ 


~~ 
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shall be produced by the executor,” We. 

The production of such a probated will is of the very 
essence of the case and is the fact on which the jurisdiction 
of the Michigan court rests, and therefore such probated 
will must affirmatively appear in the record in order to 
give the court jurisdiction. 

Without probate the will could not operate to pass the 
title. Section 5804, of Howell’s Statutes, provides that 

- “no will shall be effectual to pass either real or personal 
“ estate, unless it shall have been duly proved and allowed 
“in the probate court as provided in this chapter, or on ap- 


$6 peal in the circuit court or supreme court.” 


III. 


The declaration of trust, executed by Manning and 
Wright (Printed Record, pp. 23 and 24), was improperly ex- 
cluded ; that is, supposing the deed of Pratt to them, above 
mentioned, was proved and vested in them the legal title. 

[It recites the conveyance to them, and then sets forth 
that on the purchase from the United States, one-fourth of 
the purchase money was paid by Pratt and one-fourth by 
Peck, and that they, the declarants, hold the undivided one- 
fourth of said lands in trust for Pratt and the same interest 
in trust for Peck. They are not to sell without the consent 
of a majority in interest, but each part owner (shareholder) 
can dispose of his interest as he shall see fit. 

By statute of Michigan (Howell’s Statutes, sec. 5563) it 
is enacted that “ Uses and trusts, except as authorized and 
* moditied in this chapter, are abolished, and every estate and 
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“ interest in lands shall be deemed a legal right, cognizable 
“ as such in the courts of law, except when otherwise pro- 
* vided in this title.” 

Section 5565 is as follows: ‘“ Every person, who, by 
“ virtne of any grant, assignment, or device, now is, or here- 
“ after shall be, entitled to the actual possession of lands, 
‘and the receipt of the rents and profits thereof, in law or 
“ in equity, shall be deemed to have a legal estate therein, 
“ of the same quality and duration, and subject to the same 
‘‘ conditions, as bis beneficial interest.” 

Section 5567: “ Every disposition of lands, whether by 
“deed or device hereafter made, except as otherwise pro- 
“ vided in this chapter, shall be directly to the person in 
“ whom the right to possession and the profits shall be in- 
“tended to be invested, and not to any other, to the use 
“of, or in trust for, such person; and if made to one or 
“more persons in trust for, or to the use of another, no 
“estate or interest, legal or equitable, shall vest in the 


* 
a 


trustee.” 
We submit that the interest of the beneficiaries as set 
forth in the instrument offered, under the provisions of these 
statutes, amounted to a legal title, and the conveyance of 
Manning and Wright thereafter made, through which the 
plaintiff below claimed title, conveyed only the interest of 
the grantors. 

lf we are correct, and the instrument had been admitted 
in evidence, the plaintiff below would have shown title in 
itself to only the undivided one-half interest in the lands. 


LV. 

Supposing the plaintiff below to have made a prima facie 
ease of title in itself, that title was defeated by sales and 
conveyances made by the State for delinquent taxes, long 
before the conveyance to the plaintiff, and the defendant 
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below was at the time of the commencement of the suit the 
owner of the title so conveyed. 

All the lands involved in this suit were sold by the State 
for delinquent taxes, to various persons, who, before the 
cummencement of the suit, had conveyed to the defendant 
below. 

The years’ taxes for which the several parcels had been 
sold, and conveyances made before the commencement of 


the suit. are as follows: 


S. }, Sec. 8, 1861, 1865. 
N.W. 4 of S.W.}4, “ 9, 1861, 1865. 


eeiw,.s * °O3008. 

4, * 10,1861, 1865, 1866. 
E.} of N.E.4, “% 10,1861, 1865, 1866. 
W. + of N.E. +, * 10, 1861, 1865. 

E.+ of N.W.4, “ 10,1861, 1865. 

. $y ‘ 615, 1861. 1865. 


ZAZANMNMN TS. 


oT; “ 617, 1861, 1865. 
Lot No. 1, = Fe, beee- 
Lot No: 4, “ 18, 1861, 1865. 


The above statement comprises all the lands involved in 
the suit, except the S.E. } of section 9. 

In addition to the sales above mentioned, a part of the 
lands were sold by the State as “ State tax lands,” to Wm. 
C. Culbertson, July 18, 1868, they having been bid in to the 
State for delinquent taxes of 1866, and were conveyed to 
said Culbertson by the Auditor-General August 18, 1583, 


Viz: 


S.E. +, Sec. 9. 
S.W.2 of N.E.}, 10. 
N. 4, *: 3, 
eS ” ee 
Lo. No. 1, “ 18. 


et: © 4, “ 20. 
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And all the lands were purchased by said Culbertson, at a 
sale made by the treasurer of ‘the County of Marquette for 
delinquent taxes of 1867, October 5, 1868, and were con- 
veyed to him by deed, by the Auditor-General, on such pur- 
chase, August 18, 1883 (Printed Record, pp. 25 to 28). 

These last two conveyances were made after the com- 
mencement of the suit, but before the trial, and the pur- 
chases were made long before the commencement of the suit. 

The statute under which the taxes were levied, and the 

ax sales made and deeds issued, which are involved in this 
suit, is the tax law Of the State of Michigan, approved 
February 14, 1853, and found in the compiled laws of the 
State of Michigan of 1857. By that statute it is provided 
(sec. 783, Compiled Laws, 1857) that “ real estate shall, for 
“ the purpose of taxation, be construed to include all lands 
“ within the State, and all buildings and fixtures thereon, 
“ except in cases otherwise expressly provided by law.” 

When the assessment roll was made out in any organized 
township, a copy was to be delivered to the township treas- 
urer for collection of the taxes specified therein, with the 
warrant of the supervisor of the township for such collec- 
tion (Compiled Laws of 1857, sec. 819). 

On or before the first day of February next following 
the year for which the taxes were assessed, the treasurer was 
required to make his return to the county treasurer of taxes 
collected (sec. 819, above cited), and a statement of the 
taxes remaining delinquent (Compiled Laws of 1857, sec. 
833). 

The county treasurer, after examining and finding the 
list correct, was required to return a statement of delin- 
quent taxes in his county to the Auditor-General of the 
State, by the first day of March next following the receipt 
vf the statement from the township treasurer (Compiled 
Laws of 1857, secs. 848 and 849). 
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The Anditor-General was required to cause all lands so 
returned delinquent and not paid before the day of sale, or 
so much thereof as was necessary, to be sold by the county 
treasurer of the respective counties, on the first Monday of 
October of the year following the year for which the taxes 
were assessed, after publication of notice of sale as required 
by statute (Compiled Laws of 1857, secs. 858 to 860). 

He was required to add to the taxes on each parcel in- 
terest, “ together with the costs of advertising, postages, 
“ expense of sale, and returns thereof, and conveyances, cal- 
“ culated upon each description by dividing such charges 
“ by the whole number of descriptions ” (sec. 859). 

Interest on taxes was computed at the rate of 15 per cent. 
per annum from the first.day of February next, after the 
same were assessed (sec. 851). 


“ Sec. 865. On the day designated in the notice of sale, 
‘“‘ the several county treasurers, under the direction of. the 
‘“ Auditor-General, shall commence the sale of those lands 
“ on which the taxes shall not have been paid, as aforesaid, 
“ and shall continue the same from day to day, Sundays ex- 
“ cepted, until so much of each parcel thereof shall be sold 
“ us shall be sufficient to pay the taxes, interest, and charges 
“thereon: Provided, That every description of land em- 
‘‘ braced in said notice which had been bid off to the State 
“on «a previous sale, and which remains unredeemed, or 
“ otherwise disposed of, shall be bid off to the State by said 
“ county treasurer.” 

“ Sec. 870. At the sale aforesaid, the respective county 
‘“ treasurers shall give to the purchasers, on the payment of 
“their bids, a certificate in writing, describing the lands 
“ purchased, and the amounts paid therefor, and shall en- 
“ dorse thereon the kind of funds received; and such cer- 
“ tificates shall be regularly numbered, and a copy of each 
“ forwarded by the county treasurer to the Auditor-General, 
in such manner as he shall direct.” 
“ Sxc. 871. On the presentation of such certificate of sale 
“ to the Auditor-General, after the expiration of the time 
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provided by law for the redemption of lands sold as afore- 
said, he shall execute to the purchaser, his heirs or assigns, 
a deed of the land therein described, unless he shall have 
discovered that the same was improperly sold; which deed 
shall be prima facie evidence of the regularity of all the 


| proceedings, rom the valuation O7F the land by the &8EC8- 


sors to the date of the deed, inclusive, and of title in the 


9 purchaser.” 


“Src. 873. Any person claiming any of the lands afore- 
said, or any interest therein, may, at any time within one 
year next succeeding the sale, redeem any parcel of said 
lands, or any part or interest in the same by paying, at 
his option, into the State Treasury or to the Treasurer of 
the county where such lands are situated, the amount 


‘ for which such parcels was sold, or such proportion thereof 


as the part or interest redeemed shall then amount to, with 


‘interest thereon at the rate of twenty-five per cent. per 


annum.” 

“Sexo. 879. [If any parcel of land cannot be sold to any 
person for the taxes, ifterest, and charges, such parcel 
shall be passed over for the time being, and shall on the 


‘succeeding day, or before the close of the sale, be re- 


offered ; and if, on such second offer, or during such sale, 
the same cannot be sold for the amount aforesaid, the 
county treasurer shall bid off the same for the State.” 
“Sxo. 880. All lands bid ‘off for the State as provided in 
the last preceding section shall continue liable to be taxed 
in the same manner as though they were not the property 
of the State, and such taxes shall be a charge upon such 
lands.” 


Deeds of conveyance issued under sales for delinqnent 


taxes, under the provisions aforesaid, are denominated “ Tax 


ss 


Deeds ” or “ State Tax Deeds.” 
Lands bid off to the State for taxes and not redeemed 


were subject to sale as follows: 


sé 


“Sec. 899. All lands heretofore bid off or that may here- 
after be bid off to the State for taxes, which have not been 
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‘“ redeemed or otherwise discharged, shall be offe red for sale 
“ at the annual tax sales in October in each year.’ 


Provision is made for giving notice of sales and the man- 
ner of conducting them by Sections 900 to 904. 


“Src. 905. The county treasurer shall, on payment of 
“ the purchase money at such sale, issue certificates of sale 
“ to the purchasers, in such form, and make such returns to 
“the Anditor-General as shall be prescribed by him, and 
‘ shall also transmit the moneys received on such sale to the 
“ State treasurer, in such manner as he shall have directed.” 

“Sxro. 906. The Auditor-General shall, on the presenta- 
‘“ tion and. surrender of the State Tax Land Certificate at 
“ his office, or as soon thereafter as may be (except in cases 
‘‘ where the land has been previously sold at the Auditor- 
“ General’s office or redeemed, when the purchase money 
“only shall be refunded), execute a deed of the lands to 
“ the purchaser or his assigns, which shall convey all of the 
“right acquired by the State under the original sale or 
“ sales; and such deeds shall be prima facie evidence of the 
* correctness of all the proceedings to the date of the deed, 
“ and of the title of the grantee therein named; and when 
* duly acknowledged may be recorded and admitted in evi- 
“ dence in the same manner as other deeds of conveyance.” 


sy section 907 lands bid in to the State were redeemable 
within the same time and in the same manner as lands sold 
to individuals for taxes. 


“ Sec. 908. All such lands remaining unredeemed, except 
“6 eee as the State may have a title to for another 
“ vear or years, shall be subject to sale at any time, at the 
6 ai of ‘the Auditor-General, and upon the payment there- 
‘ for, on his certificate to the State treasurer of the amount 
= for which guch lands were bid off to the State, with interest 
“at 25 per cent. per annum, to be computed from the first 
‘Monday in October, when such lands were bid off to the 
‘“‘ State, to the time of such application, the Auditor-General 
“ shall issue to the purchaser a certificate of purchase.’ 


o 
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* Sec. 910. Any person may purchase any unsold State tax 
land upon application therefor at the office of the Auditor- 
General, and upon paying to the State treasurer, on the 
certificate of the Auditor-General, the amount for which 
the same was or should have been first offered in the 
county, as State tax land, with interest upon said amount 
at ten per cent. per annum, to be computed from the first 
Monday in October, in the year in which the land was or 
should have been so first offered in the county, to the day 
of making such application and payment.” 

“Sro. 911. Upon application and payment being made, 
as above mentioned the Auditor-General shall execute to 
such purchaser a‘ deed, conveying all the right, title, and 
interest of the State in and to said State tax lands, ac- 
quired by virtue of the original sale or sales to the State.” 
“Sec. 912. All the provisions of this act relative to deeds 


‘executed by the Auditor-General, on the surrender of cer- 


titicates of sale of State tax-lands, issued by the several 
county treasurers, shall be applicable to deeds executed by 
him for lands purchased at his office, pursuant to the pro- 
visions of this act.” 


The foregoing references are to continuous sections of the 


compilation of the laws of Michigan, made in the year 
L857. 


sy a statute of Michigan (Sec. 178, Compiled Laws of 


1857 ; Sec. 283, Howell’s Statutes of 1882) it is provided 


as follows: 


* 
* 


a 
° 


“The Auditor General may appoint a deputy for his 
ottice, who shall be responsible, and can revoke such ap- 


‘ pointment at pleasure; and such deputy may execute the 


duties of the office during sickness or necessary absence 
of the Auditor-General.” 


The Supreme Court of Michigan, in the case of West- 


brook v. Miller (56 Mich., 148), held that, under this statute, 
the Deputy Auditor-General had power to execute convey- 
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ances on sale of lands for taxes, in his own name, as 
Deputy Auditor-General. 

The deeds executed by the Auditor-General, under which 
Culbertson derived his title were of two classes, examples 
of which are given in the bill of exceptions (Record, pp. 
25 and 27): 1. “State Tax Land Deeds” in cases where 
the lands had been bid off to the State upon the tax 
sale, and after the expiration of the time of redemption sold 
and conveyed by the State, and 2, * Tax Deeds ” where the 
lands were bid off by individuals at the tax sale, and deed 
issued to the purchaser, after the expiration of redemp- 
tion. 

Under the provisions of the statute above quoted, all 
these deeds were prima facie evidence of the regularity of 
all proceedings, to and including the sale, and of title in the 
grantee. 

The validity of the statute, and the effect of the deeds 
thereunder, have been declared by the Supreme Court of 
Michigan in cases too numerous to justify citation. We 
merely call attention to the following : 

Groesbeck v. Seeley, 13 Mich., 329. 
Huntv. Chapin, 42 Mich., 24. 
Stockle v. Silsbee, 41 Mich.., 615. 

The effect of these “ Tax Deeds” and “ State Tax Land 
“ Deeds” as evidence of title in Culbertson was not ques- 
tioned, but the plaintiff below songht to show that they 
were invalid, by reason of certain alleged defects in the 
proceedings on which they were based. The burden of 
proof was on the plaintiff below to show this. 

Considerable documentary evidence of the proceedings 
in returning the taxes as delinquent, advertising the sale, 
d&c., was given, but the only rulings of the court appearing 
in the record, against the defendant below, and consequently 
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the only questions arising here, as we apprehend, are those 
relating to extra allowances - of compensation to circuit 
judges, and the evidence that was claimed as tending to 
show that a portion of the taxes upon which the Anditor- 
General’s deeds were based, was levied for that purpose. It 
was claimed that all the deeds under which Culbertson 
claimed were affected by these allowances. 

First. It was insisted that the deeds given for taxes of 
1861 were void, because of an alleged illegal allowance to 
Judge Goodwin, of $400 made by the Board of Supervisors, 
Oct. 21, 1861 (Record, p. 30). The resolution allowing 
this merely rescinded all former action of the board on the 
subject of .“ additional compensation to Judge Goodwin,” 
and ordered that he be paid $400, in orders on the Treasurer, 
upon his signing a receipt in full. 

W hat the nature of the claim of Judge Goodwin for “ ad- 
ditional compensation ” was the supervisors’ record did not 
show. 7 

The plaintiff below was allowed to show by the oral testi- 
mony of M. H. Maynard, who was clerk of the board at the 
time of that action, that discussion was had in the board, and 
what talk he had with Judge Goodwin on the subject for 
the purpose of showing what the services were for which 
the money was paid, and alsv to show that in levying a tax 
for county purposes this $400 was included in the estimate 
(page 31). The only action of the board to raise taxes for 
county purposes, as shown by their records, was a resolution 
that “a tax of six and one-half mills on the dollar be raised 
“on the taxable property of Marquette and Schoolcraft 
“ Counties for the contingent fund, to defray the general 
** expenses of the county (Record, p. o2). 

It appeared by evidence (to which we excepted, Record, 
p. 32) that a warrant for said $400 on the Treasurer was 
drawn in favor of Judge Goodwin, July 5, 1862, which 


Ay) 


was paid. It does not appear what funds it was paid from, 
whether from mouey raised by taxes of 1861, or in sume 
other year, or money received from other sources. 

Second. It was urged by plaintiff below, that the deeds 
based on taxes of 1865, 1866,and 1867 were void by reason 
of allowances made to Judge C. E. Eddie, from July 5, 1865, 
to Sept. 29, 1868. 

June 17, 1865, a resolution was adopted by the Supervi- 
sors to allow Judge Eddie $350 per annum, during the term 
of his office, “out of the contingent fund, or ont of any 
“ moneys in the Treasury not otherwise appropriated ” (Rec- 
ord, p. 28). Evidence was given (under objection) to show 
that payments were made in accordance with this resolu- 
tion. The payments were inade out of the general fund of 
the county. 

At the annual meeting of supervisors, held in Oct., 1865, 
it was voted to raise a county tax of one cent on each dollar 
of valuation, as determined by the Board, all but $4,500 of 
which was for the general fund (Record, pp. 29 & 30). 

Counsel for plaintiff below was allowed to prove by oral 
testimony of W. P. Healy, who was a member of the Board 
of Supervisors in 1865, 1866, and 1867, that the object of 
the resolution above mentioned was to pay Judge Eddie, 
who was a circuit judge, $350 per annum, as compensation 
for his services as such judge, in addition to the salary he 
received from the State, and also that in each of the years 
mentioned, in making an estimate of the amount of tax re- 
quired for the contingent fund, the item of $350 for Judge 
Eddie was included. 

Under this evidence, the jury were instructed that the 
question for them to decide was merely whether these sums 
allowed to the judges were incorporated as items making up 
the sum of the tax for general purposes for those years. 
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“ You are to say from the evidence, and mainly from the 
“ evidence of Mr. Healy and Mr. Maynard, whether such 
“ sums were annually, during the years that have been men- 
“ tioned, actually included in the taxes and levied for the 
‘‘ purposes claimed by the plaintiff in this case, to wit, to 
“‘ pay salaries in addition to the salary which the State paid 
“to these men as judges? If so, we instruct you that it 
“ was an unlawful levy of taxes, and vitiated the tax, so far 
“as the lands in question are concerned for those years. So 
“ that no valid tax title could exist upon those lands, for 
“ the taxes for which they were sold as delinquent, which 
“embraced and contained a sum or sums mentioned: for 
“those years, to pay the salary of those judges, because 
“ there was no law authorizing the Board of Supervisors to 
“ tax the people of this county for any such purpose. On 
“ the contrary it is prohibited, their salary being fixed. 

“ Now as to this testimony, it was of course proper for 
“ counsel to comment to you upon the effect of the testi- 
“mony, but there is no testimony tending to contradict 
“ either Mr. Healy or Mr. Maynard. If you believe their 
“ testimony, there can be no doubt as to what their verdict 
“ will be, viz., for the plaintiff—that is, if you believe their 
“ testimony and you think they are not mistaken in their 
“ recollection.” 


We think the reception of the oral testimony above men- 
tioned, and the instructions quoted, were clearly erroneous. 

1. Conceding that it was not lawful for the supervisors 
to pay circuit judges salaries or compensation as such, in 
addition to that paid by the State, there was no competent 
evidence that the payment to either of the judges, or at least 
to Judge Goodwin, was for that purpose. The action of the 
Board was entered on the record, and oral testimony was not 
competent to add to or vary it. The record of the “ former 
“ action ” on the subject might have thrown some light upon 
it, but was not introduced. The resolution that was intro- 
duced implies that there must be a record of “ former ac- 
“ tion,” and therefore there must be better evidence than 
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the recollection of a witness of what took place nearly 
twenty-tive years before. 

¥. But whatever may be said about the appropriation and 
allowance of such sums of money, a misappropriation of 
public moneys will not invalidate the taxes of the year in 
which it was raised (Wright v. Dunham, 13 Mich., 414). 
In order to invalidate the sale upon that ground, it must 
appear that the tax or a portion of it was levied for an un- 
lawful purpose. | 

We submit that there was no competent evidence of this, 
and that oral testimony received for that purpose was inad- 
missible. In the case of the appropriation to pay Judge 
Goodwin $400, the resolution was to pay that sum in orders 
on the Treasnrer. It was not payable out of any particular 
fund, nor out of moneys to be raised by tax that year. It 
does not appear that there was not ample money in the 
treasury at that time to pay the allowance. The fact that 
the warrant was not given till the following year was purely 
accidental, so far as appears. No reason appears why the 
warrant was not given, and paid before the taxes for that 
year were collected, which could not be until after Decem- 
ber Ist. 

The resolution of the board, as entered on the record, was 
for the raising of six and one-half mills on the dollar of the 
equalized valuation, “ to defray the general expenses of the 
“county.” That could mean nothing else than a tax to pay 
the legitimate expenses af the county. Whatever any one 
member of the board, or all of them may have had in mind, 
as the expenses to be paid out of this tax, can have no bear- 
ing upon their action. 

By statute it is made the duty of the clerk of the board, 
“ To record all the proceedings of such board in a book 
‘“‘ provided for that purpose” (Howell’s Statutes, sec. 476). 
It must be presumed that he did so. The record of the 
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resolution in evidence was the record of all the proceedings 
of the board relative to raising county taxes for that year. 
That being a resolution to levy a tax for legitimate county 
expenses, it was incompetent to allow the record to be con- 
tradicted by parol testimony that the members of the board 
expected to use some portion of the money so to be raised 
for unlawful purposes. 

[In some vases, where the rights of third persons or cred- 
itors require it, it may be allowable to show action taken 
that the clerk has neglected to record (though not, we in- 
sist, for the purpose of impeaching the record), but the rec- 
ord cannot be contradicted. 

Taymouth v. Koehler, 35 Mich. 22. 


In the case of Blanchard v. Powers (42 Mich., 619), .it 
was sought to defeat a deed given on a sale for delinquent 
taxes, by showing by the supervisor that in assessing the 
land he did not estimate it at its actual casi value, contra- 
dicting his certificate made in pursuance of law. The testi- 
mony was held inadmissible. In his opinion, Justice Graves 
uses the following langnage, which is very appropriate to 


this case: 


‘“ After the lapse of more than twenty years from the sale, 
“ and after the deed has been on record nearly that period, 
“ and after the holder of the tax title had been in possession 
«* for some time, the holder of the original title began this 
“ action of ejectment, and he asserts therein the rignt to do 
“ away with the sworn official certificate of the supervisor 
“ by his present recollection as a witness. 

“ There is no general rule of law which will permit this. 
“On the contrary, the course of decision is opposed to it 
“ (Cooley on Taxation, 195). 

“ The statute contemplates that there shall be written evi- 
“ dence of record, and in the form of this official certifi- 
cate, that the estimate of the real estate has been at what 
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“the supervisor believed to be the true cash value, and 
“ when such evidence has been made in the manner pre- 
“ scribed by law, it is the legal medium of proof in collat- 
“ eral proceedings, and is entitled to prevail therein to the 
“ exclusion of oral evidence in contradiction. To permit 
“ the contrary would amount to a surrender of the kind of 
“ evidence provided by statute, in favor of another and very 
“inferior kind, and of most uncertain character. The 
* effectiveness of official certificates and the stability of 
“ titles would depend upon what, after many years, could 
“be shown against them by the recollection of wit- 
nesses.” 


In this case there was a board of supervisors, in 1861, 
acting under their oath of oftice in the levy of taxes. They 
placed upon their records, under the sanction of that oath, 
that they levied a tax of six and one-half mills on the dol- 
lar for the purpose of defraying “ the general expenses of 
“the county.” That was a lawful object. To defeat this 
title the clerk of the board was allowed to testify, against 
the solemn record he had made twenty-three years before, 
from his memory, that the record so made was not true, but 
that the real object of raising $400 of the tax was for a 
purpose other than “the general expenses of the county,” 
and the learned district judge instructed the jury that if they 
believed that testimony, and that the recollection of the wit- 
nesses is not at fault, they must pronounce the deed for taxes 
of 1861 invalid. 

In Case v. Dean (16 Mich. 12), it was held that when the 
board of supervisors had equalized the assessment rolls of the 
several townships of the county, and entered their determina- 
tion upon their records, their action could not be invalidated 
by showing that they acted upon an erroneous footing of 
one of the rolls. 

In Ross v. McLuvig, (6 Pet., 283), it was sought to sustain 
the proof of a deed, required under the statute to be proved 
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before the court, by parol proof beyond what appeared on 
the record. In the opinion Mr. Chief-Justice Marshall says : 
“ This is an attempt, by parol testimony, to vary a record. 
“ It is an attempt to prove by the officer of the court that 
“ his official certificate of probate, indorsed on the deed, did 
“ not conform to the true state of the proof. This is in such 
“ direct opposition to the settled rules of evidence as to 
“ render it unnecessary to remark the danger of trusting to 
“ memory in such a case, after « lapse of thirty-five years.” 

The statute under which the taxes involved in this suit 
were levied (Comp. Laws of 1857, Sec. 813) provides, that the 
“ Board of Supervisors shall, at their annual session in October 
“ in each year, ascertain and determine the amount of money 
“to be raised by tax for county purposes, and apportion 
“such amount * * * among the several townships 
“in the county, in proportion to the valuation of the 
“ taxable property therein for the year, as equalized by the 
“ board, which determination and apportionment shall be 
“ entered at large on their records.” 

This is a record required by law to be made. It is now 
proposed, after twenty-three years, by the oral testimony of 
the clerk who made the record, to show in a collateral pro- 
ceeding that it is untrue, and thereby defeat a title to land, 
based upon the action shown by that record. 

3..The testimony of Mr. Maynard, in relation to the 
taxes of 1861, if admissible, does not show that the $400 
was included in the tax—that is, that $400, or any sum, was 
added to the tax levy for that year—on account of the allow- 
ance to Judge Goodwin. The levy was six and one-half 
mills on the dollar. The Board tigured up what they thought 
would be needed, found it somewhere near six and a half 
mills on a dollar, and voted to raise that amount. He could 
not say that it came within $500 of the amount they figured 
up. It was in round nambers. So far as he could tell the 
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six and one-half mills on the dollar may have amounted to 
$500 less than the amount estimated as needed (Printed 
Record, p. 32). 

It is impossible to say, from his testimony, that any money 
was included in the tax levy for this purpose. Yet the jury 
were instructed that it was to be found from his testimony. 

In this connection we call attention to the language of 
this court in the case of Young v. Duval/ (109 U. 8., 577), 
in which, speaking of the danger of allowing parol evidence 
to be given, impeaching the acknowledgment of a deed by 
a married woman, it said: “ The mischiefs that would ensue 
“ from a different rule could not well be overstated. The 
* cases of hardships upon married women, that might occur 
“ under the operation of sucha rule, are of less consequence 
‘** than the general insecurity in the titles to real estate which 
“ would inevitably follow from one less rigorous.” To the 
same effect is the case of Hitz v. Jenks, decided at the pres- 
ent term. 

Second. As to the deeds for taxes of 1865, 1866, and 
1867. All these deeds are claimed to be invalid, on account 
of the action of the Board of Supervisors taken June 17, 
1865, allowing Hon. C. E. Eddie, Cireuit Judge, $350 per 
annum, and the supposed action of the Board thereafter, 
levying taxes for such payment (Printed Record, p. 28). 

1. Although it might be inferred from the resolution 
that the payments to be made to Judge Eddie were for 
compensation as judge, yet the resolution does not so state. 
All the presumptions are in favor of the correctness of 
otticial action, on general principles, and in favor of the tax 
deeds by statute; the reference to the “ term of office as 
Judge of the 12th Judicial Circuit” is made only to fix the 
duration of the payment, and does not show that it was to 
be made on account of his office. The presumption must 
be that the payment was voted for a lawful purpose, unless 
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the contrary appears, and the contrary does not appear in 
the resolution. 

The oral testimony, as we have urged in respect to the 
taxes of 1861, was incompetent for that purpose. So of 
these stubs, erroneously (as we insist) received in evidence 
(Record, p. 29.) The memoranda on the stubs are merely 
the clerk’s idea of what the orders are issued for. He gets 
his idea from the bill if one is filed, or from the resolution. 
In the matter of this allowance, no bill would naturally be 
rendered. The resolution, as we have said, was silent on 
the question. Or if there was a bill, it or the resolution 
would be better evidence than the idea of the clerk, entered 
on the stub. The stuis, therefore, were not records re- 
quired or authorized by law, but were merely memoranda 
made by the clerk, of what he deemed to be the fact, as 
gathered from the bill, resolution, or from any other source. 
Yet they went before the jury as evidence tu show that the 
money was paid for “ services as judge.” 

2. The testimony of W. P. Healy, who was a member of 
the board during the years 1865, 1866, and 1867, is of the 
same nature as that of Mr. Maynard in reference to taxes 
of 1861. In the first place he adds to the record, for the 
purpose of showing that the appropriation to Judge Eddie 
was for services as judge, and then is allowed to contradict 
the record, for the purpose of showing that his own action, 
and that of his fellow-members, was in violation of his 
official duty (Record, p. 30). 

In 1865, the board voted, as the record showed, one cent 
on a dollar, a portion of which was to be applied to certain 
specitied purposes, and the remainder was for “ general ex- 
penses ”’ (Record, p. 35). 

In 1866, $14,577.88 was voted as a general tax (Record, 
p. 36). In 1867, « tax of $9,000 was voted, “ to defray the 
“contingent expenses of the county for the ensuing year.” 
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These records showed a levy of taxes in each of these years, 
for legitimate county expenses. They were allowed to be 
overturned, by the testimony of a member of the board who 
had assisted in making them, who for the years 1865 and 
1866, had signed the record as chairman of the hoar / nearly 
twenty years before, and the jury were instructed that if 
they should find from this testimony that the board had in- 
cluded this $350 allowance to the judge in their estimate of 
taxes to be raised for those vears—in other words, that the 
record was false—the deeds for taxes of those years must 
be held invalid. 

The utility of the rule we have insisted on, and the im- 
propriety of allowing the record to be impeached collaterally 
in this manner could not be better illustrated than by the 
facts of this case. 

The records have stood as the solemn official acts of the 
board for many years, titles have been acquired and transferred 
in reliance on them, and now these titles are allowed to be 
defeated, upon the uncertain recollection of the persons who 
made the records, testifying that while they recorded their 
action as lawful, and in the line of their duty, they meant 
and intended something quite different; that they levied 
taxes ostensibly for lawful purposes, but with a mental res- 
ervation that a portion of the money when raised, was to be 
used for unlawful purposes. 

The character of the testimony of both these witnesses 
was remarkable. In the case of Mr. Maynard, he was the 
clerk of the Board, having no autiority but to record their 
action. He knew, or thought he did, that in figuring up to 
see how much county tax would be needed, the supervisors 
included the judge’s compensation in the estimate, and he 
inferred that in voting a tax they meant to provide for it. 
That is all his knowledge could amount to. 

In the case of Mr. Healy, his testimony was general, that 
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each year the amount was included in the estimate. The 
improbability of his recollecting the several transactions for 
so long a period should have been sufficient reason for re- 
fusing to let his testimony go to the jury. 

Sut suppose they did figure in that amount when estimat- 
ing the amount required. Does it follow that any of the 
tax was raised for that purpose? Can the object of the tax 
be proved by showing what the individual supervisors had 
in their minds when voting for it? And if so, can that be 
shown by proving what only one of them intended / 

Millons of dollars are invested yearly in real estate, the 
title to which depends on official action shown by public 
records. To allow the titles to be overturned by this method 
of contradicting or varying the records would be to totally 
destroy the security of such titles. 

The only ground on which the plaintiff below could re- 
cover was that presented by this testimony of Maynard and 
Healy, and the charge of the court that we have cited. We 
submit that the admission of the testimony, as well as the 
charge of the court in relation to it was erroneous, and the 
judgment should be reversed. 

The several tax deeds introduced in evidence, being prima 
facie evidence of title, and there being no evidence against 
them they should have been held valid by the court, and it 
was error to submit the question of their validity to the 
jury. 

D. H. BALL, 

A. T. BRITTON, 

A. B. BROWNE, 

W. H. SMITH, 
Attys. for Plf. in Error. 
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BRIEF FOR DEFENDANT IN ERROR. 


This is an action of ejectment brought by the H. Wit- 

beck Co., a corporation organized and existing under the 

| laws of Wisconsin. against William C. Culbertson to deter- 

mine the title to the lands described in the declaration. 

The suit was originally begun in the Cireuit Court for the 

County of Marquette and State of Michigan, and was trans- 

ferred to the U.S. Court by Mr. Culbertson. The plaintiff 

«claims by mesne conveyances from the United States. 

a lthe defendant claims under State tax deeds for the taxes 
of 1861, 1865, 1866 and 1867. . 

There have been two trials of the cause in the Court below, 

in each of which the plaintiff recovered. The defendant now 

brings error. 


The first error is assigned upon the admission in evidence 
of the record of a deed from William Pratt and wife to Man- 
ning & Wright. The objection made to it was that the deed 
was not entitled to record because having but one witness to 
the signature of Mr. Pratt. 

The deed was executed and acknowledged by Mr. Pratt on 
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the 29th day of October, 1855, before one Ebenezer Warner, 
a Justice of the Peace, who, as we claim also signed as a wit- 
ness with one Stephen Walsh. 

Counsel for plaintiff in error in making up the bill of 
exceptions, omitted to put in the certificate showing the exe- 
cution and acknowledgment of this deed by Mrs. Pratt. 
This omission was due, doubtless, either to accident or to 
counsel’s supposition that the same was immaterial and was 
overlooked by counsel for defendant in error until the record 
was printed. The omission was unimportant except as it 
would show when and where the deed was executed by Mrs. 
Pratt. We shall argue that there is enough in the record to 
show that the wife executed the deed after her husband, and 
at a different time because: 

a. Her signature appears after his on the deed. 

b. It is usual for the wife who only signs to release dower 
to sign after her husband. 

c. If she had executed the deed at the same time as her 
husband no separate witnesses to her signature would have 
been necessary. 

In addition to these evidences which appear on the face of 
the record, we will venture the statement, which is outside 
of the record, but which counsel for plaintiff in error will 
not dispute, that Mrs. Pratt, in fact. executed the deed in 
Vermont, some days after her husband. 

When the deed left the hands of Mr. Pratt. after he had 
executed it, but before his wife had done so, its appearance 
as to witnesses was as follows : 


“Signed, sealed and delivered Wm. A. Pratt, [L. s.] 
in presence of [L. S.] 


STEPHEN W ALSH., 
For WiiuraM A. Pratt. 
The word “ half” in the twelfth line was interlined before 
signing (on the 2d page). 
STEPHEN W ALSH. 
EBENEZER WARNER. 


Now if the witnesses to the signature of Mrs. Pratt had 
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signed below instead of above the note marking the interlin- 
eation it would have appeared as follows: 

* Signed, sealed and delivered Wa. A. Pratt, IL. 8.] 

in presence of Harriet W. Pratt. |[L. s.| 
STEPHEN W ALSH, 
For Wm. A. Pratt, 

The word “ half” in the twelfth line was interlined before 

signing (on 2d page). 
STEPHEN WALSH, 
EBENEZER WARNER. 
W. H. Rockwe .t, 
(xR0. Hower, 
For Harriet W. Prag. 

Ebenezer Warner was the magistrate who took the ac- 
knowledgment, and both he and Walsh were present at the 
signing of the deed by the first signer, or they could not have 
certified that the interlineation was made before signing. If 
the witnesses for Mrs. Pratt had signed below the line mark- 
ing the interlineation as shown in the last’ illustration, it 
never would have occurred to any one to doubt that both 
Walsh and Warner intended to sign as witnesses to Wm. A. 
Pratt's signature. If the witnesses for Mrs. Pratt signed 
after Walsh and Warner. and at another time, it is of no 
consequence that they signed above them, rather than below. 

We have not the original deed, and so cannot judge just 
how or where the names of the witnesses were written upon 
it. The note relating to the interlineation may have been 
written in before Walsh signed, and the latter may have by 
inadvertence signed above it, and at the ‘request of the jus- 
tice signed below it also, under the impression that the note 
was a part of the deed, or ought to be witnessed with the 
rest. 

But this we know, that the Register of Deeds, when the 
instrument came to him for record, recorded it. As it was 
not entitled to record without two witnesses to each signa- 
ture, it is probable that the names were so written. upon the 
original deed as to satisfy the officer that they were intended 
as witnesses. 


“ 
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This is an old deed. It had been recorded nearly thirty 
years. It isto be treated with liberality, and the Courts will 
not deny it validity, if it be possible from any view of it to 
sustain it. 


Carpenter vs. Dexter, 8 Wall, 426. 
Morse vs. Hewett, 28th Mich., 481 


IT. 


The second error is assigned upon the admission in 
evidence of a deed from Still Manning and William Wright 
to Edward C. Wilder. Defendant's counsel objected to 
the admission of the deed for the reason that it did not 
appear from the certificate of- acknowledgment that the 
persons acknowledging were the same persons as those 
named as grantors. 

There is no statute in Michigan prescribing the form of 
the certificate of acknowledgment. But if there were. it 
would not apply to the deed from Manning & Wright to 
Wilder. because that deed was executed in New Jersey 
and has a clerk’s certificate attached, showing that it was 
executed and acknowledged according to the laws of that 
state. 

The following Michigan statutes relating to the execution 
of deeds apply (How. St.. § 5659, 5660): 

9659. If any such deed shall be executed in any. other 
state. territory or district of the United States, such deed 
may be executed according to the laws of such state, terri- 
tory or district, and the execution thereof may be acknowl- 
edged hefore any judge of a court of record, notary public, 
justice of the peace. master in chancery, or other officer 
authorized by the laws of such state, territory or district, to 
take the acknowlelgment of deeds therein, or before any 
commissioner appointed by the governor of this state for 
such purpose. 

5660. In the cases provided for in the last preceding sec- 
tion, unless the acknowledgment be taken before a commis- 
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sioner appointed by the governor of this state for that purpose 
such deed shall have attached thereto a certificate of the 
clerk, or other proper certifying officer of a court of record 
of the county or district, or of the secretary of state, of the 
state or territory within which such acknowledgment was 
taken, under the seal of his office, that the person whose 
name is subscribed to the certificate of acknowledgment 
was at the date thereof such officer as he is thereon rep- 
resented to be, and that he believes the signature of such 
person to be genuine, and that the deed is exeeuted and 
acknowledged according to the laws of such state, terri- 
tory or district. 

When a deed has such a clerk's certificate attached it is 
not necessary to look at the form of the certificate of the 
oticer before whom the acknowledgment was taken. For 
the purposes of record the certificate of the clerk of the court 
of record is conclusive that the deed was executed and 
acknowledged according to the laws of the state where 


executed. 


The third error assigned is based on the fact that the Court 
allowed the plaintiff to put in evidence a record from the 
ottice of the register of deeds of Marquette county. of the 
will of Edward C. Wilder. 

This record was offered by plaintiffs counsel in reliance 
upon the following statutes (How. St.. § 5685 and 5822): 

5655. All conveyances and other instruments authorized 
by law to be recorded, and which shall be acknowledged or 
proved as provided in this chapter, and if the same shall have 
heen recorded, the record, ora transcript of the record, certi- 
fied by the register in whose office the same may have been 
recorded, may be read in evidence in any court within this 
state without further proof thereof: but the effect of such 
evidence may be rebutted by other competent testimony. 

9522. An attested copy of every will devising lands, or 
any interest in lands. and of the probate thereof, shall be 

2- 


6 WILLIAM C, CULBERTSON Vs. THE H. WITBECK COMPANY. 


recorded in the office of the register of deeds of the county in 
which the lands thereby devised are situated: “and it shall 
be the duty of the judge of probate to cause such registration 
to be made, and the expense thereof shall be a charge against 
the estate, and shall be paid in the same manner as other 
expenses of administration are.” 

It was contended by counsel for defendant that this record 
was not admissible in evidence for two reasons: 

l. Beeause it contained no proof that the probate court of 
Marquette county obtained jurisdiction to make the order 
admitting the will to probate in Michigan. 

2. Because it contained no record of any authentication or 
probate by any foreign court or officer. 

We take it the two reasons assigned are dependent on 
each other and are really one. The point relied on is this: 

The record offered in evidence does not contain a copy of 
the probate of the will in New York, nor of the authentica- 
tion thereof from the court of that state 

We submit the statute, (Sec. 5522 supra) does not contem- 
plate that such papers shall be recorded in the office of the 
register of deeds. The sole purpose of requiring a record of 
wills in the office of the register of deeds is notice. Other 
statutes provide for a faithful record of everything relating 
to the proving and allowance of wills and other proceedings 
in probate courts. (How. St. $6756 post.) 

It was not intended to duplicate such records in the office 
of the register of deeds, except so. far as the same might be 
useful in giving notice to persons examining titles to lands. 

We think the legislature intended to require an attested 
copy of the will and of the order admitting it to probate to 
he recorded, and to make that prima facie evidence of a will 
lawfully proved in the proper court. leaving the “effect of 
such testimony to be rebutted yy other conipetent testi- 
mony. (How. St. 5655 supra.) 

lf the words “ and of the probate thereof” were to be con- 
sidered as used in the broad sense claimed Dy counsel for 
plaintiff in error they would, in the case of a domestic will, 


include all the testimony taken in proving the will, which in 
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case of a contest might be very voluminous. We do not 
think it will be contended that in the case of a domestic 
will the statute contemplates any thing more to be recorded 
in the registers office than is shown in this record. But it 
will be claimed that in the ease of a foreign will the Mich- 
igan statute contemplates that the will and the foreign pro- 
bate and authentication form together one instrument, and 
that when such a will is referred to it must be understood 
as including such documents also, and reliance will be placed 
upon the case of Pope vs. Cutler. 34 Mich.. 150. to support 
that position. 

We do not regard that case as authority upon the point 
involved here. In that case the record put in evidence and 
which the Supreme Court found to be insufficient was the 
record of the probate court. To such a record the language 
of the Court might well apply. The Court says: 

“The submission to it (/. ¢. the probate court) of a paper 
purporting to be the copy of a foreign will, but without for- 
eign probate or lawful authentication, can have no effect to 
put its power in motion, ' ’ | Whether the 
probate court had before it these indispensable matters 
when it assumed to act we do not know. If they had they 
were a part of the subject matter and should have appeared 
with the rest.” 

This would certainly be true if speaking of the records of 
the probate court, because if the original record of that 
court were offered it ought «@// to have been offered. But if 
the evidence offered was a transcript from the record of the 
will in the probate court, provided for by How. St. $5821 post, 
then the language of the court would not apply. 

The section of the statute last referred to provides that, 
“every will when proved as provided in this chapter shall 
have a certificate of such proof indorsed thereon or annexed 
thereto, signed by the judge of probate, and attested by his 
seal, and every will so certified. and the record thereof, or a 
transcript of such record, eertified by the judge of probate 
and attested by his seal. may be read in evidenee in all 


courts without further proof.” 
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It will be seen from the foregoing that the probate judge 
is required to indorse upon, or annex to every will proved, 
not the proof itself, but a certificate that it has been proved. 
For that purpose the following brief indorsement would be a 
substantial compliance with the statute: 

“Proved and allowed before me this 


(Signed) siicesieiiliaoa te 
Judge of Probate. 


day 1Ss— 


The full records of the court would disclose much more 
fully by what steps the court arrived at the conclusion certi- 
fied to, but what Sec. 5821 contemplates is, the will with the 
decision of the court that it has been proved indorsed there- 
on, not the steps taken to arrive at that decision. 

Taking it for granted that would be conceded in the case of 
a domestic will, then we say of a foreign will, that the evi- 
dence of its probate in a foreign state is allowed by the stat- 
ute to stand in place of other proof of its validity as a will. 
But for the statute a foreign will would have to be proved 
like other wills. by the witnesses to it. or other competent 
testimony. 

The statute has substituted for the testimony of witnesses 
the duly authenticated record of its probate in the foreign 
jurisdiction. 

But this change in the method of proving sucha will does 
not make the authenticated record a part of the will. The 
authenticated record is evidence, anc only evidence. And 
when the statute speaks of an attested copy of a will, it does 
not, in the case of a foreign will, include the evidence by 
which such will was established, any more than it would 
include the evidence by which a domestic will was estab- 
lished. 

Mr. Redfield, in his work on wills, says: 

“When a will is proved the original is deposited in the 
office of the registrar of the court of probate, and a copy of 
the same, under the seal of the Court. together with a certiti- 
cate of its having been proved, is delivered to the executor, 
together with letters testamentary, and the copy and the cer- 
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tificate coustitute what is usually called th probate.” Redfield 
on Wills, 2d vol., ed. ISS6, p. 45. 

The framers of the Michigan statute seem to have had in 
mind the practice pointed out by Mr. Redfield as the correct 
one, and when they said that “an attested copy of every will 
devising lands or any interest in lands, and of the probate 
thereof, shall be recorded in the office of the register of deeds 
of the county in which the lands thereby devised are situ- 
ate,” they will be presumed to have had in mind the well 
understood meaning of such language among men learned in 
the law. 

The order admitting this will to probate recites the fact 
that the court had before it a duly authenticated copy of the 
will and of the record showing that it had been duly proved 
and allowed in the surrogate’s court in and forthe county and 
state of New York, and all the other facts necessary to give 
the Michigan probate court jurisdiction. For the purpose of 
allowing this will to be recorded in the office of the register 
of deeds this recital of jurisdictional facts, should be sufficient. 

It seems to us very clear that a will so certified would, 
under the Michigan statute..and under the practice as indi- 
cated by Mr. Redfield. constitute “«@ will aud the probate 
thereof.” And that the certificate of the probate judge on 
page 22 of the record is a sufficient attestation. 

Probate courts. under the constitution and laws of Michi- 
gan, are courts of record having veneral jurisdietion in all 
matters of probate. ‘and all presumptions will aid their judi- 
cClal action. 

Church vs. Hlolcomb, 45 Mich... 29 
Alexander vs. Rice, s2 Mich., 451 


. It appears fram this record that the trial of this cause took 
place at Marquette, Mich. It also appears from the probate 
of the will in question, shown on page 21 of the record, that 


Marquette is the place where the probate office is held. 
3 
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If it was true that the probate court of Marquette county 
never acquired jurisdiction over the will of Edward U. 
Wilder, as is recited in the order admitting the will to pro- 
bate. by reason of not having before it a duly authenticated 
record of its probate in New York state, evidence of that fact 
would have been ample to overthrow the prima facie case 
made by the plaintiff by the record from the office of the 
register of deeds. It was easy of access. This case has been 
twice tried. Is it conceivable that counsel for defendant 
would not have availed himself of so easy a method of over- 
turning the plaintiff case, if the records of the probate office 
disclosed a want of hurisdietion , We think the fact that 
defendant's counsel did not produce such probate records .to 
show the want of jurisdiction is very conclusive that such 
records, if produced, would not have aided him. 

We leave this branch of the case with the coneluding re- 
mark that our position in regard to the construction of this 
statute, (How. St. 5522 spre) and in regard to what is meant 
by the probate of a will, seems to us most reasonable and as 
tending-to the greater convenience, while securing equal 
safety to the public. 


l\ 


The fourth error is assigzied poi tie retusa of the court 
below to admit in evidence a record from the ofttice of the 
register of deeds of an instrument called in the record a dee- 
laration of trust. 

This record was properly excluded for several reasons, all 
of which are included under the general objection of imma- 
teriality. 

l. No valid trust in land was declared by this instrument. 

Uses and trusts concerning lands were abolished in Michi- 
gan, except as authorized and moditied by the Revised Stat- 
utes of 1546. (Chapter 214 of Howell's Statutes.) 

The deed of Oct. 29. 1855. from Wm. A. Pratt and wife to 
Manning & Wright was an absolute conveyance in fee. A4J- 
though the purchase money for the lands was contributed in 
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part by Peck and Pratt. vet no trust resulted to them under 
the laws of Michigan. (How. St. 5569. post.) 
Trask vs. Green, 9 Mich.. 3 


5. 


Mavnard vs. Hoskins, Ibid, 454 


Weare vs. Linnell, 29 Mich., 224. 


The following provisions of the Michigan statutes govern 
the questions relating to this instrument (How, St. § 5963, 
QI. Doh. 0966. doOe. 2068S. 99009. 5970. D571] and S573): 

963. Uses and trusts, except as anthorized and modified 
in this chapter. are abolished. and every estate and interest 
in lands shall be deemed a legal right. cognizable as such 
1D the courts of law. except when otherwise provided in 
this title. 

264. Every estate which tis now held as an use. executed 
under the laws of this state as thev’ formerly existed, 1s con- 
firmed as a leval ePsTa®re, 

robo. kverv person. who, by virtue of any vrant, assign- 
ment, (ol d A INe, now is (>}° hereafte) shal] he. entitled tO the 
actual possession of lands, and the receipt of the rents and 
protits thereof. in law or in equity, shall be deemed to have 
a legal estate therein, of the same quality and duration, and 


; as Peo eS 
subject to the sanre conditions as his hbeneticia mnrerest, 


~ © sage ry” } i} 
66, The last preceding section shall not divest the 


estate of any trustees, in any existing trust. where the title 
of such trustees is not merely nominal. but is connected 
with some power of actual disposition or management, in 
relation to the lands which are the subject of the trust. 
yo0O7. Every disposition of lands, whether by deed or 
devise, hereafter made, except as otherwise provided in this 
chapter, shall be directly to the person in whom the right to 
the possession and the profits shall be intended to be vested, 
and not to any other, to the use of, or in trust for, such 


person; and if made to one or more persons, in trust for, or 
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to the use of another, no estate or interest, legal or equit- 
able, shall vest in the trustee. 

5568. The preceding sections of this chapter shall not 
extend to trusts, arising or resulting by implication of 
law. nor be construed to prevent or affect the creation of 
such express trusts as are hereinafter authorized and 
defined. 

5569.—When a grant for a valuable consideration shall be 
made to one person, and the consideration thereof shall be 
paid by another, no use or trust shall result in favor of the 
person by whom such payment shall be made; but the title 
shall vest in the person named as the alienee in such con- 
veyance, subject only to the provisions of the next section. 

5570.—Every such conveyance shall be presumed fraudu- 
lent, as against the creditors of the person paying the con- 
sideration; and when a fraudulent intent is not disproved, a 
trust shall result in favor of such creditors, to the extent 
that may be necessary to satisfy their just demands. 

5971.—The preceding seventh (5569) section shall not ex- 
tend to cases where the alienee named in the conveyance ° 
have shall taken the same as an absolute conveyance in his 
own name, without the knowledge or consent of the person 
paying the consideration, or when such alienee, in violation 
of some trust, shall have purchased the lands so conveved, 
with moneys belonging to another person. 

9942.—No implied or resulting trust shall be alleged or 
established to defeat or prejudice the title of a purchaser for 
a valuable consideration, and without notice of such trust. 

9943.—Express trusts may be created for any or either of 
the following purposes: 

1. To sell lands for the benetit of creditors. 

2. To sell. mortgage or lease lands, for the benefit of lega- 
tees, or for the purpose of satisfying any charge thereon. 

3. To receive the rents and profits of lands, and apply 
them to the use of any person, during the life of such per- 
son, or for any shorter term, subject to the rules prescribed 
in the last preceding chapter. 

4. To receive the rents and profits of lands, and to accu- 
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mulate the same for the benefit of any married woman, or 
for either of the purposes and within the limits preseribed in 
the preceding chapter. 

». For the beneficial interest of any Ppersoh OF PePrSODS, 
when such trust is fully expressed and clearly defined upon 
the face of the instrument creating it. s ih} et to the lmita- 
tions as to the time prescribed in this title. 


| 


It will be seen 1») So00%) that resultiny trusts. as between 


thre parties, are abolished i} Michigan. ol that reason from 
Oct, 29 to Nov. 17. [Soo. Manning and Wright held the title 
to the lands, free of any trust whatever. although during 
that tir thy » facts existed \\ lich were ob The Lith of Nov- 
ember recited in the instrument of that date 


Did the written acknowledgment of these facts hy Man- 


ning and Wright create a trust which before did not exist 


because unlawful? 

It was not required by the statute of frauds that a result- 
ing trust should be evidenced by any writing. It is more 
accurate to sav sucha trust arose than that it was created. 
To make a written declaration of the facts out of which a 
trust would resu/ft, was not to add arivthing to the validity of 
such a trust: it would only aid it by making it easier to 
prove. 

lt was not the purpose of our statute, (How. St. 5969.) to 
to require resulting trusts to be declared in writing, nor to 
preclude their enforcement if allowed to rest in_ parol, 
although some ill considered dicta of the Supreme Court of 
Michigan would seem to imply that. 


lish r vs. Fobes, 22 Mich.. $54. 


Bumpus vs. Bumpus, 53 Mich., 346 


4— 
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The clear and unmistakable purpose of the statute was to 
forbid such trusts altoget he va What diffe nce would it 
make with the mischief which this statute was intended to 
prevent whether the trust rested on parol evidence, or on 
written evidence which the parties might keep secret until 
such time as thev saw fit to assert it “in opposition to the 
written instruments of title which had been made with 
their consent and approval?” 

If what otherwise would be a resulting trust, and there- 
fore void, is rendered valid as a trust by a written declaration, 
it must be because the written declaration contains such 
matter as will declare a valid express trust. Let us see whe- 
ther the instrument of Nov. 17 contains such matter. 

It will be seen by $5573, supra, that express trusts can be 
created only for certain specified purposes. The instrument 
of Nov. 17, 1855, obviously does not declare a trust for any of 
the purposes specified unless it be that in the oth clause, 
which allows them to be created “5. For the beneficial 
interest of any person or persons, when such trust is /u//y 
expressed and clearly defined upon the face of the instrument 
declaring it.” 

That it does not come within this clause we think is almost 
equally clear. 7 

|. Because the trust is not for the “beneficial interest” of 
any one. 

The only interest sought to be subserved is one forbidden 
by the statute (How. St. 5969 supra), Manning and Wright 
were to hold the title to the lands as passive trustees. They 
were to perform no duty with reference to them for the ben- 
efit of Pratt or Peck. They had no power over them, even 
to use or manage them, without the expressed wish of a 
majority in interest. It was a naked trust. from which no 
one was expected to derive any benefit. 

It may be that Pratt and Peck had reasons personal to 
themselves for not wishing to appear as the owners of these 
lands, but such an advantage is not such a * beneficial inter- 
est”’ as our statute recognizes as a basis for a valid trust, it 
is one, rather, which the statute forbids. 
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2. No trust is declared or defined. The purpose of our stat- 
ute 1s to eompel the real owners of land to re! iin the title in 
themselves, unless there be some good and substantial rea- 
son for having the title held by another. Passive trusts are 
not allowed. 

This instrument discovers no other purpose than to have 
Manning and Wright hold the title to lands, which, in fact 
belonged to four Persons, 

Such a trust. if allowed. would be a common method 
adopted by dishonest debtors. The debtor would convey 
away his property, taking back a declaration of trust, which 
he could keep secret until such time as it was safe to enforee 
it. 

In requiring a trust to be ful/y erpressed and clearly defined 
the statute adopted a most effective method of preventing 
merely colorable trusts, not intended for any beneficial pur- 
POses, and trusts for immoral purposes, OF such as the law 
treats as against publie policy, 

It was only by requiring such trusts to be “ fully expressed 
and clearly defined ~ that the statute could ensure that cer- 
tainty which has always been an essential element of a valid 
trust, 

Wheeler vs. Smith, 9 How., 55. 


Barnes Ex. vs. Barnes, 3 Cranch, 269. 


If. therefore, the instrument of Nov. 1¢. 1855, did not, 
under the Michigan statutes declare a valid trust in lands, it 
did not in any manner affect the title to the land in con- 
troversy and it was properly excluded. 

It does not follow that because this instrument was inef- 
fectual to declare a trust concerning these lands, that it was 
without force for any purpose. The statutes before quoted 


Se ns al Reig igi Bo ave 
ele” AR RIL SE , ee a ra . ¥ 
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concerning usés and trusts relate only to trusts concerning 
lands, Trusts concerning personal property are not thus 
limited. It will be observed that the last paragraph of this 
instrument provides for a division of the proceeds and profits 
of these lands. between the shareholders. This was a valid 
provision and would constitute Manning and Wright trustees 
of such funds as should come into their hands from the sale 
of these lands, 

It heing possible then to vive ¢ fect to this instrument as a 
declaration of trust concerning personal property, it is not 
necessary to stretch the statute to prevent a total fail- 
ure of It. 

9 But the instrument of Nov. 17, 1855, even if a valid 
declaration of trust, and therefore entitled to record as a 
conveyance, Was properly excluded, because in the action of 
ejectment it was immaterial. If Manning and Wright took 
only as trustees, still they took the legal title. and could 
lawfully convey it. even although they did not conform to 
the terms and conditions of the trust. The grantee in a 
deed of bargain and sale takes the legal title. and if the 
grantor was a trustee, merely, the trust is thereby conveved. 

If a deed of bargain and sale be made by a trustee, the’ 
legal estate passes, whether the terms of the trust are com- 
plied with or not, for if the bargainee takes with notice, he 
himself stands as trustee in place of the bargainor. If, 
without notice and for valuable consideration. he takes an 
absolute title. for a trustee conveys by virtue of the legal 


estate vested in him, and not by virtue of a power. 


Bank U.S. vs. Benning, 4 Cranch, C. C., 81. 
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If the instrument of Nov. 17, 1855, is valid at all as a dee- 
laration of trust, it must be because it was executed pursuant 
to an understanding had Oct. 29, 1855. when the deed from 
Pratt to Manning and Wright was exeeuted. It was not 
possible for Manning and Wright, by their own instrument, 
to create a trust. They could only declare one before created 
by agreement of the parties. Such a trust, so created and 
declared, would be, if anything, an express trust. If it 
declared a valid express trust. the following Michigan stat- 
ute applies (How. St. 5575): 

yoeS. Every express trust, valid as such in its creation, 
except as herein otherwise provided, shall vest the whole 
estate in the trustees in law and in equity, subject only to 
the execution of the trust: and the person for whose benefit 
the trust was created, shall take no estate or interest in the 
lands, but may enforce the performance of the trust in 
equity. 

by this statute, if Manning and Wright were trustees they 
still had the legal title and could convey it. Mr. Wilder, by 
his deed, took the legal title. and if he had aetual or con- 
structive notice of the trust, he took it charged with the 
periormance of it. Otherwise he took it free of the trust. 

lf there were an outstanding equity to some undivided 
portion of these lands, still, at most. the holder of such 
equity would be a tenant in common with the plaintiff, and 
the plaintiff would be entitled to the possession of the lands 
as against the defendant. who is a stranger to such title. and 


could bring ejectment. 


E\ arts vs. Beac hi, 31 Nix h . 3 sf) 


Davis vs, Filer, 40 Mich., 316 


‘ 
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3. The instrument of Nov. 17, 1555, was immaterial for 
another reason. If it can be held to be a limitation upon 
the power of Manning and Wright to convey, except by the 
consent of a majority in interest, the conveyance to Wilder 
was by such consent, because Wilder had purchased an inter- 
est undivided from Pratt, a fact admitted m the record, (R. 
page 24, at the bottom.) and he and Manning and Wright 
constituted “a majority in interest.” 


\. 

The errors assigned from the’ 5th to the 14th inclusive 
relate to different items of proof offered by plaintiff to show 
that certain illegal’taxes had been raised by the authorities 
of Marquette county to pay JJ. Goodwin and Eddie an 
amount for salary as circuit judges, in violation of the Con- 
stitution and laws of the state. We think these assignments 
may properly be classed and argued together. We doubt if 
counsel will make any objection to any one of them, which 
will not apply equally to all. The plaintiff claimed that 
Marquette county had no authority to raise by tax any sum 
of money to be paid out on account of salaries of Circuit 
Judges, because they were fixed by the Constitution and 
pavable by the state. The following provision of the Con- 
stitution applies: 

Constitution, Article 9, Section 1. The Governor shall 
receive an annual salary of one thousand dollars; the Judges 
of the Circuit Court shall each receive an annual salary of two 
thousand five hundred dollars; the state treasurer shall receive 
an annual salary of one thousand dollars; the superintendent 
of public instruction shall receive an annual salary of one 
thousand dollars; the Secretary of Sta shall receive an 
annual salary of eight hundred dollars; the commissioner of 
the land office shall receive an annual salary of eight hund- 
red dollars; the attorney general shall receive an annual 
salary of eight hundred dollars. They shall reseive no fees 
or perquisites whatever for the performance of any duties 
connected with their office. It shall not be competent for 
the legislature to increase the salaries herein provided. 
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In the face of this constitutional provision Marquette 
county supervisors voted every year a sum of money as addi- 
tional compensation, first to Judge Goodwin in IS61 and 
to Judge Eddie in 1865, 1866 and 1S67. 

We need not take time to argue that these sums of money 
were not taxes but illegal exactions. If they were imposed 
by the authorities upon the property of the county in the 
form of taxes, any tax sales which included these illegal 
exactions would be void. 

To show that this was done great strictness of proof is 
required under the Michigan statutes and practice in tax 
Cases, 

by the resolution appearing in the proceedings of the 
board of supervisors for the various years the plaintiff 
showed that the money was voted to pay the extra compen- 
sation to the Judges. Perhaps this was sufficient to raise 
tlie presumption that the money was raised. But if so, it 
could do no harm to prove by Mr. Maynard.and Mr. Healy 
the fact that these items were actually included among the 
items going to make up the county tax. When a sum of 
money is voted in gross, without specifying the purpose for 
which it is raised it may be shown dehors the record that it 
was in fact raised in part for an illegal purpose. 


Fay vs. Wood, 32d N. W. R. 614, 619. 


As tending to show that the money paid to Judge Eddie 
was actually raised in 1565, proof was offered as to the con- 
dition of the funds in the county treasury on January 1, 
1866, from which it appeared that there was only $5.23 on 
hand. (RK. p. 29.) If this was true the money to pay Judge 
Eddie in 1866 had to come from the taxes raised in 1865, 
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The testimony of the County Clerk as to the manner of 
paying money out of the treasury on warrants drawn by the 
Clerk; the book of stubs of warrants drawn, the evidence 
tending to show that the warrants drawn to Judges Goodwin 
and Eddie were paid out of the contingent fund, all of 
this was competent and pertinent testimony tending to show 
that the money so illegally voted and raised was actually 
paid out. 

We confess our inability to understand upon what grounds 
the objections to such testimony can be put. The record 
shows the testimony was objected to as irrelevant. Such an 
objection. if it has any force, must rest on the idea that the 
raising of the money to pay extra compensation to the Cir- 
cuit Judges would not avoid a tax sale for a sum in which it 
was included. 

That a tax sale of lands for a sum which includes an illegal 
item of any considerable amount is void is sustained by a 
long line of decisions from the Supreme Court of Miehigan. 
Among the cases we cite the following: 


Lacey vs. Davis, 4 Mich., 140 

Case vs. Dean, 16 Mich., 12 
Edwards vs. Talliaferro, 34 Mich., 13 
Hammontree vs. Lott, 40 Mich., 195 


Sillsby vs. Stockle, 44 Mich., 561 


One item of testimony in this chain. of evidence was 
objected to with the rest as irrelevant, and on the further 
ground that if the fact sought to be proved was material the 
kind of proof offered was not competent. 

For the purpose of showing that the money raised as extra 
compensation to the Judges was actually paid to them, the 
plaintiff called the County Clerk, who testified that the sys- 


his i r\ 
le County 
Clerk keeps a record of such warrants upon stubs showing 


the number, amount, date: name of payee and purpose for 
which they were drawn. That a journal is kept, but that is 
written up trom the stubs. He produced a book of stubs 
from his offiee, purporting to he a book of stubs of warrants 
drawn in 1865, 1866, 1867 and IS6s. 

Stubs from the stub book so produced were then offered 
and received in evidenee for the purpose of showing that 
warrants for various amounts had been drawn to C. E. Eddie 
for services as Judge. 

This evidence was objected to as immaterial and incompe- 
tent. We shall take no more time in discussing whether it 
was material. If it was not material it was because it was 
sufficient to show that the money was raised without show- 
ing that it was paid out. But in that view the testimony 
was harmless. As to its competency we say: They were 
books of original entries. kept by the clerk for the express 
purpose of preserving a record of warrants drawn by him on 
the County ‘Treasurer. 

* The fact that no statute distinctly requires such a book 
to be kept does not exclude it. The duties of the office could 
not be adequately performed without the clerks keeping a 
record of such transactions, and that record, if kept, must 
be considered as an official book, receivable in evidence on 
that basis.” : 


Grossbeck vs. Seeley, 13 Mich., 341. 
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As funds could only be paid out of the treasury upon war- 


| : . - i | : " i ‘ ’ ‘ 
rants. the first step in the oraetl Oo} proot Was to show that 
ry’) . ‘4 = 

Walrants were Grawth here was nao perrer evidence of that 
than these stub books. It was, in fact, the only record, unless 
if he the Walraltts ‘ i ast £& te ci titl i] rie y Were iti eVyistel 
} 7 } : : } ns . 

they would be no bv ry or higher order of proot, 


The errors assigned in the l4th and loth assignments may 
he considered tovet| eT. tis @¢] ui pea th le Was LO C\ ience 
to show that any part of the money voted and raised to pay 
the eXTTAa COmMpensat Won To the Judy s Was apportioned to the 
specific descriptions of land in suit. 

In reply to this we say: 

|. It was not necessaryveto make proot of that specific fact. 
When it was shown that the money was voted and appor- 
tioned to the respective townships, and that it was collected 
and paid out, the presumption would be that the amount was 
spread upon all the lands alike. It would be the duty of the 
assessor to so spread all taxes ratably and it will be presumed 
he did sO), 

To obviate the effect of the statute making tax deeds 
proma facie evidence of the regularity of all proceedings such 
evidence must be produced by the party objecting as will 
exclude any reasonable presumption of regularity. There 
must be such evidence of irregularity as well’ require 
explanation. When this is done the burden of proof is 
shifted to the holder of the tax deed. 

Lacy vs. Davis, 4th Mich., pp. 157 and 1§5 
Case vs. Dean, 16 Mich., p. 37. 


Blackwe 1] Ou ‘Tax Titles, S535 notre iil a cases Cite d. 
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shows that the lands vere j | cy} ed hor cule hor the “alle 
amount, with interest citi chat res ada (|. and the table (1) 


} | , ; 
pave i4 shows they were soi tor tT 


*? . } a - a ' 4.7 . 3 
(on) pace o+ of the record it appears rhat the Property of 
i}. } j ya 44% be iy = 
Marquette townsbip W . ssed at Selo.b2o.00. This valu- 
: e* 1, ; | : ' : ; . 
arion Wils PTeClIced Hy tie Z $eblt ae :° valuation Q| the 


real estate. STOOOOUO0Q,  leaval Line qualized valuation 


SOHLS.625.00, — | pon this equalize it valuation a county tax of 
one per cent was voted and apportioned to each township. 
(i. p. 2.) 


The table Ol Puce th show - the valuation of each tract of 


, 


the lands in question, and the amount of county tux assessed 


against each. It is easy to see it is not exactly one per cent. 
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52); one per cent on $415,625 would raise more couily tax 
than Was adppor ined, Ho the supervisor reduces the rate 


per cent from | per cent to such a fraction thereof as will, if 


spread equally upon the total assessed valuation of his town- 
ship produce the required amount. A computation will 
show the required rate per cent to be .00S6, and this was the 
exact rate per cent assessed against the lands in question for 
county taxes in 1865. The table on page 45 shows that these 
lands were advertised for sale for the same amount with 
interest and charges added, and ‘the table on page 47 shows 
that they were sold for the same amouuts. 


LS6b. 

On page 35 of the record it appears that the assessment 
roll of the township of Marquette was left unchanged by the 
board of supervisors at a valuation of $516425. That the 
total equalized valuation of the county was $1,125,794. On 
page 36 it appears that a county tax was voledamounting to 
$22. 575.88. W hich was two per cent on the equaliz cl valua- 
tion of the county. and the same per cent was apportioned 
to the township of Marquette. 

The table on page 50 shows the valuation of each tract, 
and that the county tax assessed against each was two per 
cent. The table on page 49 shows that the lands were adver- 
tised for sale for the same amounts with interest and charges 
added, and the table on page 51 shows they were sold for the 
same amounts. 


1S67. 

On page 37 of the record it appears that the assessment 
rolls of the various townships were equalized, as made by 
the supervisors without additions or deductions, the agere- 
gate valuation of the county being $1.S90,22¢.50. 


The valuation of the township of Marquette was S656,577.50, 
On page 35 it appears that a county tax was voted of 39,000, 


{> .- 


— 
+ 


~{ ~e > 
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A computation will show that + tux dd have 
heen .O4S6 on the dollar. whereas M56 on the dollar 
Was actually apportioned tO Marquette township. making an 
excess of $507.21. The table on page 4 of the record 
shows the valuation of each tract and that the county tax 
assessed against each, was over .0056 on the dollar, from 
which it appears that the excess in the county tax appor- 
tioned to Marquette township was levied upon the lands. 

The table on page 53 shows that the lands were advertised 
for sale for the same amount with the interest and charges 
added, and the table on page 55 shows that they were sold 
for the same amounts. 3 

It will be seen from the foregoing that all the facts were 
before the jury, from which it appeared that “a particular 
sum Was apportioned to particular descriptions or pieces of 
this land larger than would have been but for the raising of 
the three hundred dollars and four hundred dollars unlaw- 
fully.” There was no testimony tending to contradict this 
evidence, and the refusal of the Court to instruct the jury 
“that there was no evidence upon the points referred to” was 
not error. 

By reference to page 3S of the record it will appear that 
counsel for plaintiff undertook to make proof of certain com- 
putations made by him to show excess in the state and county 
taxes apportioned to the township of Marquette in 1867, and 
that the same was objected to by defendants’ counsel as 
incompetent, But upon its being state l that the computa- 
tions testified to cquid be verified by the records in evidence 
the objection Was not pressed, 


It Was the purpose ot plaintiff ~ course} Ta) make proot of 
believed it 


all these various computations. Not because he 


.  * : . > 4) is. 
essential to bis case, but tor the convenience of the court and 


jury, rE ih citl action Qi a promissory hore might make 


proof of a computation of the amount of interest due. But 


upon objection being made it was deemed 


unnecessary to 
proceed further with it. 
‘When the facts are all in evidence undisputed, and nothing 
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remains except to make a computation, the Court may make 
it and instruct the jury what it is, or may permit the jury to 
make it for themselves. The law treats that as certain, 
which. from data proven or admitted, is capable of being 
made certain. 

In Case vs. Dean, 16 Mich., 12, the question was as to whe- 
ther there had been an erroneous footing of an - assessment 
roll. Upon that point the Court said on page’24: 

“Proof by witnesses of what were the true footings of the 
assessment rolls were quite immaterial, as the rolls were in 
evidence, and it was competent for the Jury to foot them for 
themselves, and to avail themselves of any material fact 
which might appear upon them.” 

In Hubbard vs. Winsor, 15 Mich., 146, the question was 
whether the voting of a tax by a percentage, instead of fix- 
ing a-specific sum was valid, and upon that the Court said, 
p. lo4: : 

“The designation of a percentage on a definite sum is just 
as certain as if it was calculated and stated in figures, and 
leaves nothing to be done to make it known except a simple 
computation. It would be absurd to hold a tax valid or void 
according as a sum of this nature is done by one officer or 
another from the same data. The law presumes that the 
rules of arithmetic are the same in all offices.” | 

The Court in his charge instructed the Jury that they must 
find whether the sums claimed to have been voted to the 
judges “constituted an item to make up the amount of tax 
raised during those vears, that iWeaus actually levied.” 

Again: 

* Were these sums in pursuance of the resolution that has 
been introduced, /eried as a fas aud for the purpose as claimed 
by the plaint iff of pra ing Sadiaries TO these judges, 

“ You are to say from the evidence, and mainly from the 
evidence of Mr. Healy and Mr. Maynard, whether such sums 
for additional salary were annually ‘ ul ing the \ Cals that 
ave been mentioned, actually included iu the taxes levied.” 

It the yur found under the charge of the court that these 


sums were “actually included in the taxes levied” upon the 
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county at large, it would have been error for them to find 
no portion of such sums were actually levied upon these 
lands, because the undisputed record evidence in the case 
showed that in every year except in 1567, the same percent- 
age of county taxes was assessed against these lands that 
Was apportioned upon the county at large, and that in 1567 
a greater percentage was levied. 

We say, therefore, in conelusion, that there is no error 
apparent upon this record, and that the judgment below 
should be affirmed. 

EDWARD CAHILL, 
Of Counsel for Deft in Error. 
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Brief and Argument of B. J. Brown, for Defendant in Error. 


J. W. STONE, with whom is B. J. BROWN, with whom is 
D. H. BALL, EDWARD CAHILL, 
For Plaintiff in Error. For Defendant inError. 


MILWAUKEE, WIS.: 
CRAMER, AIKENS & CRAMER, ENGRAVERS AND PRINTERS. 
1888. 


SUPREME COURT OF THE UNITED STATES. 


ceamiaaany emeeen tT A AEs 


WILLIAM C. CULBERTSON, 


Plaintiff in Error, 


THE H. WITBECK COMPANY, 


Defendant in Error. 


Brief of B. J. Brown for Defendant in Error. 
[ 


The first error is assigned upon the admission in evidence 
of the record of deed from William Pratt and wife to Man- 
ning & Wright against the objection that said deed, as ap- 
pears by said record, had but one subsctibing witness as to 
the grantor, William A. Pratt. 


Ebenezer Warner, the justice of the peace before whom 
Pratt acknowledged his deed, certifies “that | know the per- 
son who made the said acknowledgment to be the individual 
described in and who executed the within instrument.” 

He could. only know this by having witnessed the signing 
and the language of the certificate must be taken in its 
obvious import. 


Munroe vs. Eastman, 31 Mich., at page 285. 
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The deed and the certificate of acknowledgment bear the 
same date, and the Kbenezer Warner, who, as justice of the 
peace, took the acknowledgment of Pratt will be presumed 
to be the same person, who, without official designation, 
signed the deed as a subscribing witness. 


Carpenter vs. Dexter, 8 Wall., 513. 


Upon the face of the record it would appear that Walsh 
and Warner witnessed the signatures of both Pratt and his 
wife. It is consistent with the limited attestation of Walsh 
at his first signing that he may afterwards have united with 
Warner in attesting the deed generally. 

Watson vs. Peters, 26 Mich., at pages 512-13. 


It is the policv of the law not to suffer conveyances or 
the proof of them to be defeated by technical or unsubstan- 
tial objections. 

Carpenter vs. Dexter, Supra; cited and approved in 
Morse vs. Hewitt, 28 Mich., at page 485. 
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The second error is assigned upon the admission in evi- 
dence of a deed from Still Manning and William Wright to 
Edward C. Wilder, objected to for the reason that it does not 
appear from the certificate that the persons acknowledging 
were the same persons as those named as grantees in said 
deed. 

If the certificate of acknowledgment stood alone and 
the deed had been entitled to record in Michigan without 
further authentication this Court might look into the laws 
of New Jersey in passing upon its validity. Carpenter vs, 
Dexter, Supra. but the authenticating certificate required 
by Section 5660, Howell’s Statutes, pages 4 and 5of the brief 
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of my associate, which here accompanies the certificate 
of acknowledgment, forecloses any inquiry into 
its form or __ sufficiency. The statute _invites 
and gives full efficacy to the certificate of authentica- 
tion. If, in a case where fraud is not alleged, the certificate 
of the officers to whom this statute, in effect, confides the 
duty of passing upon the matters to be certified to, is not 
conclusive then there could be no safe reliance upon the 
record of a deed executed beyond the limits of the state. 
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The third error is assigned upon the admission in evi- 
dence of the record in the office of the Register of Deeds, of 
Marquette County, of an attested copy of the will of 
Kdward C. Wilder, and of the probate thereof, against the 
objection that said record contained no proof that the pro- 
bate court, of the County of Marquette, obtained jurisdiction 
to make the order adniitting said will to probate and that it 
contains no record of any authentication or probate by any 
foreign Court or officer. 

The attention of the Court is invited to the following sec- 
tions of Howell’s Statutes in addition to those set forth in 
the brief of my associate : 

5805. All wills which shall have been duly proved and 
allowed in any other of the United States, or in any foreign 
country or state, according to the laws of such state or 
country may be allowed, filed and recorded in the probate 
court of any county in which the testator shall have real or 
personal estate on which such will may operate in the 
manner mentioned in the following sections. 

5806. When a copy of such will, and the probate thereof, 
duly authenticated, shall be produced by the executor or 


other person intrusted in such will, to the probate court, such 
court shall appoint a time and place of hearing, and notice 
shall be given in the same manner as in the case of an 
original will presented for probate 

5807. If, on hearing the case, it shall appear to the 
Court that the instrument ought to be allowed in this state 
as the last will and testament of the deceased, the copy 
shall be filed and recorded, and the will shail have the same 
Jorce and effect as if i had been originally proved and allowed in 
the same Court. 

5821. Every will, when proved as provided in this 
chapter, shall have the certificate of such proof endorsed 
thereon or annexed thereto, signed by the judge of probate 
and attested by his seal, and every will so certified, and the 
record thereof, or a transcript of such record certified by the 
judge of probate and attested by his seal, may be read in 
evidence in all courts within this state, without further 
proof. 

9822. Am. 1875, p. 183, Apr. 29, Aug. 3, Act 153. An 
attested copy of every will devising lands, or any interest 
in lands, and of the probate thereof, shall be recorded in 
the oftice of the Register of Deeds of the county in which the 
lands thereby devised are situated; and it shall be the duty 
of the judge of probate to cause such registration to be 
made, and the expense thereof shall be a charge against the 
estate, and shall be paid in the same manner as other ex- 
penses of administration are. 

As shown by the notes of the compiler this section was 
enacted April 29, 1875, and went into effect August 3, 1875. 

7504. Copies of all papers, records, entries and docu- 
ments, required by law to be filed by any public officer in 
his office, or to be entered or recorded therein, and duly 
filed, entered or recorded according to law, certified by such 


officer to be a true transcript compared by hirn with the 
original in his office, shall be evidence in all courts and 
proceedings, in like manner as the original would be if 
produced. 

[t is to be observed in the first place that the objection 
here was not to the mode or vehicle of proof, but to the legal 
effect of the proof itself. 

The defendant below having thus specified his objection, 
it must be considered that all others were waived or that 
there was no ground upon which others could stand. 

Evanson vs. Gunn, 99 U.S., 660. 


But the copy of the record being admissible in evidence 
a foetiore the original record would be admissible and so it is 
ruled. 
Bruce us. Manchester & Keene Railroad, 19 Fed. 
Rep., 542 


It is further to be said in this connection that the statute 
requires a copy of the will and of the probate thereof to be 
recorded in every county where lands devised may be situ- 
ated. That may include counties other than the county of 
probate. And it was the object of the legislature by Section 
5822 to make such record in the Register’s office of any 
county where any portion of the lands thereby devised are 
situated evidence of the devolution of the title. 

Coming then to the first branch of the objection: Does 
enough appear on the face of the decree of the probate 
court to show jurisdiction? 

The decree upon its face shows: 

First. That it relates to the will of Edward C. Wilder, 
who was at the date of hisdeath a resident of the city of 
New York,in the state of New York. 

Second. That a copy of such will and the probate thereof, 
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duly authenticated, was produced to the probate court with 


a petition for its allowance. 


Third. That such “probate thereof” was the probate of 


the surrogate’s court in the city and county of New York, in 
the state of New York. 

Fourth. That due notice of hearing was given according 
to law. 

Fifth. ‘That upon a full hearing upon said petition and on 
examination of the proofs and allegations of the petition it 
satisfactorily appeared to the Court that said deceased 
was at the time of his’ death a __ resident 
of the city of New York, in the state of New York, and died 
leaving his last will and testament, which was duly approved 
and allowed in the surrogate court for and gf the 
county of New York, in the state of New York, according 
to the laws thereof, and that he was possessed of estate situ- 
ate in said county of Marquette on which said will operates 
* * and that said copy of said will ought to be allowed in 
this state as the last will and testament of said deceased, 
and 

Siath. That it was thereupon ordered, adjudged and 
declared by this Court, that said copy of said last will and 
testament of said deceased be allowed, filed and recorded in 
this Court and that the same shall have full force and effect 
in this state as such will agreeably to the statute in such 
case made and provided. 

Seventh. That administration of the estate was granted to 
Sophia Wilder, executrix and sole devisee in the _ will 
named. 

“The probate courts of this state are courts of general, 
and for the most part exclusive, jurisdiction in probate mat- 
ters; and their orders and decrees are not to be collaterally 
attacked on any assumption that they may have exercised 
their jurisdiction without evidence to support the allegations.” 

Morford vs. Dieffenbacker, 54 Mich., at page 605. 
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In Pope vs. Cutler, 34 Mich., at page 152,the supreme 
court, of Michigan, says: “ But there was no evidence that 
the paper allowed in Lenawee County was accompanied by 
any foreign probate or foreign authentication to accredit it 
for probate here.” 

Again, in Wilt ws. Cutler, 38 Mich., at pages 196-7, the 
supreme court, of Michigan, further says: “The question 
as to what was necessary to give the probate court jurisdic- 
tion came up under this same will in Pope vs. Cutler, 
34 Mich., 152, and it’ was there held a copy of the 
foreign will and the probate thereof duly authenticated must 
be presented to the probate court in this state to give it jur- 
isdiction. In that case there was no evidence that the paper 
allowed in Lenawee County was accompanied by any foreign 
probate or authentication to entitle it to credit of this state.” 

Here the facts necessary to give jurisdiction appear upon 
the face of the decree and its recitals are conclusive. 

Grignon’s lessee vs. Astor, 2 How., at pages 337 ef 
seq., and cases there cited. 


Passing to the second branch of the objection. 

In the case of Wilt vs. Cutler, supra, “it was claimed 
tirst, that there was no copy of the probate of the will in New 
Jersey,” p. 196. This claim appears to have been made 
upon a full exibition of the records in the probate court of 
Lenawee County affecting the will there drawn in 
question. The Court says at page 197: “In this case 
there appears by the certificate of the surrogate of Morris 
County, New Jersey, a copy of the last will and testament of 
Frederick W. Walker, and the proofs thereof, and the letters 
granted and issued thereon, as transcribed from the original 
record thereof in this office. The objection is that none of 
these nor all together constitute the probate of the will; that 
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there should be another distinct separate judicial act or decree 
as the judgment of the court establishing the will. 

“Technical or unsubstantial objections should not be per- 
mitted to defeat such instruments, and unless we can find in 
the statutes of the State of New Jersey a clear and express 
provision requiring such judgment or decree in addition to 
what appears in this case, then it would be our duty to con- 
sider the evidence of the probate of the will in that state as 
sufficient.” 

The Court then adverts Lo the statutes of 
New Jersey and proceeds to say: “The statutes of 
New Jersey do not in express terms require any distinet 
order, judgment or decree establishing the will, and they 
seem to treat and consider the recording of the will, with 
the proof thereof and the letters issued thereon, as the pro- 
bate of thesame. All these provisions and requirements 
have been fully observed and complied with in this case. 
We are of opinion, therefore, that this will was duly proved 
and allowed according to the laws of the state of New 
Jersey.” 

Here was a judicial question within the power of the 
probate court “to hear and determine” which is jurisdiction, 
and a question over which it would seem to have had ex- 
clusive jurisdiction saving the right of appeal. 
Now, if it had appeared from a decree of the 
probate court of Lenawee county that it had 
passed upon this question would it have remained 
open for collateral inquiry in supreme court. 

What is meant by the words “and of the probate there- 
of” in Sec. 5822 supra’ Does it not relate solely to the pro- 
bate in Michigan? Does it contemplate that a bundle of 
papers, as in the case of Wilt vs. Cutler, not being a foreign 
decree, but what the local court may hold to be the evidence of 
such decree, shall be so recorded with a copy of the will, or does 
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not rather the finding of this jurisdictional fact by the local 
Court satisfy the statute? Why should this evidence of the 
fact appear any more than the evidence of jurisdiction of 
the rem by a full disclosure of the evidence of publication ’ 

Again, recurring to Sec. 5807, Howells Statutes, “if, on 
hearing the case, it shall appear to the Court that the instru- 
ment ought to be allowed in this state, as the last will and 
testament of the deceased, the copy shall be filed and re- 
corded, and the will shall have this same force and effect as 
if it had been originally proved and allowed in the same 
court.” 

What is the significance of the words “ought to be al- 
lowed in this state’ as bearing upon the jurisdiction of the 
probate court ” 

Mark the last clause, “and the will shall have the same 
force and eftect as if it had been originally proved and al- 
lowed in the same court.” 

The language “a certificate of such proof.” Sec. 5821, 
Howell’s Statutes, is the verbal equivalent of “of the probate 
thereof” in Sec. 5822. So the phrase “attested by his seal,” 
Sec. 5821, means precisely the same thing as “an attested 
copy, Sec. 5822. 


Upon the other questions arising upon the record I adopt 
the brief of my associate. 


Bb. J. BROWN, 
Of Counsel for Defendant in Prror. 


